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Robimon  y.  Ayya  Kfithnnma  Charriar 

7  M.H.C.  87  followed. 

162 

Bmia»ivBah$h^.Jayant%Bai         

I.L.Jl.,8B.186 

distinguished. 

468 

I.  L.  B.,  21  M.  28 

dissented  from. 

181 

B.,2M.l75di8ons8ed. 

105 

Boy   ...           ••• 

I.  L.  B.,  26  C.  806 

dissented  from. 

274 

Chttrle9U)orth  Pilling  and  Co, 

I.L.B.,  26B.  1 

89er€tarjf   of  Siafe  for  India  in  Oowteil  v. 

referred  to. 

26 

PetwnalFiUai 

I.  L.  B.»  24  M.  279 

The  Secretary  of  State  for  India  in  C<mneil  t. 

referred  to. 

850 

Bam  Ugrah  Singh 

I.  L.  B.,  7  A.  140 

followed. 

87 

ShankarUurUdharY.Mohanlall 

I.  L.  B.,  11  B.  784 

BH  Oujapalt   Badhamani  v.   Maharani   Sri 

referred  to. 

62 

Paeupati  AkLkajeewari ... 

I.  L.B.,  16M.  1 

distinguished. 

189 

Sriramulu  ▼.  Sotihamadhri  Afpa  Bow 

I.  L.  B.,  19  M.  21 

reversed. 

1 

2M.H.C.B.167 

followed. 

89 

Snbba  Kaidu  r.  Jtagayya  ... 

12M.  L.  J.B.,8»S.C. 

I.  L.  B.,  25  M.  484  doabted. 

808 

I.  L.  B.,  7  M.  608 

overmled. 

81 

TaigammaY,  Kolandavtlu  .». 

I.L.B.,12M.  465 

ftpiiroyed. 

67 

Tkakwr  Chmnder  Pairamanik 

B.  L.  B.  (F.  B.)  8iq^p. 

Vol..  697  followed. 

88 

I.  L.  B.  1  M.  1  at  28 

ref eried  to. 

847 

Tkimgaraia  v»  Otyona  Sambanda  Pandara     ... 

I.L.B.,11M.77 

Teliait   Doorga    Pertihad   y,   Tekaitni  Doorga 

approyed. 

200 

iLonwan           ...            ••«             ..» 

L.B.5I.  A.  142^58) 

referred  to. 
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Vaeenji  Karihhai  y.  XoZtu  Ahhu     ... 

I.  L.  B.,  9  B.  285 

distingpiished* 

468 
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L.  B.  6  Ch.  166 
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Chan^,  how  far  suldect  o£  theSt  :-'8ee  Pbnal  Code  (4). 

Cliavt3:7  Act,  S-  15  i-HSfee  Criminal  Pbocedurb  Code  (8). 

1.  CItII  rrooed'rre  Co6,e,  3- ll—Expland^ion-^CivU  Bui/.'^Suit  of  ^ 
Civil  nature — No  claim  to  office  or  emdlHrnents—Claim  to  recite  certain 
tevlg — Mere  matter  of  rifwoZ  or  religiow  ceremony '-Claim  for  imaginary 
damages — Jurisdiction  of  Civil  Courts. 

The  whole  of  an  ill-defined  commnnity,  such  as  all  the  members  of  the 
Yadagalai  commnnity  wherever  residing  cannot  be  entitled  to  any 
particular  office  in  a  temple  or  to  any  emoluments  or  perqniBites 
thereof. 

Where  a  plaintiff's  claim  is  not  to  saxy  office  or  emoluments  iut  is 
confined  to  rights  in  religions  ceremonies,  the  same  is  not  cognizable 
by  the  Civil  Courts  under  S.  11,  Expln  C.  P.  C.  Even  the  addition 
of  a  claim  for  damages  which  is  purely  imaginary  does  not  bring  it 
within  the  cognizance  of  the  Civil  Courts. 

Where  the  Vadag^lais  sued  for  a  declaration  of  their  right  to  recite 
certain  sacred  texts  in  a  temple  either  after  or  apart  from  the 
Tengalais  either  under  usage  or  under  a  Razinama  which  was  only 
a  temporary  arrangement  and  asked  for  damages  which  were  purely 
imaginary  in  respect  of  perquisites  which  they  alleged  they  had  been 
prevented  from  getting,  Held,  the  suit  was  not  cognizable  by  the 
Civil  Courts. 

8uhharayaMvdaliary,Vedantaehariar     ...  ...  ...  ...       171 

ft. 8.   13.  £zpl.    iJ.^Judgment  setting   aside 

auction  sale  to  mortgagee  as  fraudulent — Suit  hy    mortgagee  on  hypo 
thecation,  maintainability  of-— Merger  of  mortgage. 

Where  a  mortgagee  purchases  the  equity  of  redemption  and  the  sale  is 
set  aside  as  fraudulent  there  is  no  merger  of  the  mortgage  and  the 
mortgagee  is  entitled  to  fall  back  upon  his  mortgage. 

A  judgment  in  a  suit  for  setting  aside  an  auction  sale  to  the  mortgagee 
as  fraudulent  and  for  recovery  of  possession  from  the  mortgagee 
purchaser  will  not  bar  the  latter  from  suing  to  recover  the  amount 
due  under  his  hypothecation  (which  does  not  entitle  the  mortgagee 
to  hold  possession). 

The  matter  relating  to  the  hypothecation  is  not  a  niatter  which  mi^t 
or  ought  to  have  been  made  a  ground  of  attack  within  the  meaning 
of  8. 18,  Fxpl  II,  C.  P.  C. 

OwrusamiAiyary,KaveriBoyeeAmmal..  .^  ...  .,.      435 

8.    13,—  Expl  II— Besjudicata— Defendant 


having  no  interest— No  decree  against  such  person— Finding  no  res-judicata. 
Where  a  person  who  is  not  interested  in  the  subject-matter  of  a  suit 
is  made  a  defendant,  a  judgment  in    that  suit  cannot  be  used  as 
res-judicata  in  a  subsequent  suit  between  the  said  petion  and  the 
plaintiff  in  that  suit. 
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Where  as  a  matter  of  fact    the  decree  id  the  former  suit    (brought 

against  three  brothers)  directed  delivery  of  possession  in  the  hands 

of  two  brothers,  though  apon  the  ground  that  there  was  no  partition 

between  the  brothers  the  decree  is  not    against  the  other  brother, 

who  could  not,  therefore,    have  appealed  against    such  a  decree. 

Rajah  Ram  Bahadoor  Singh  v.  Mussumut  Lachoo  Koery  L.  B.,  12  I.  A. 
28  at  p.  34  followed. 

The  finding  in  such  suit  that  there  was  no.  partition  is  not  res-judicata 

in  a  subsequent  suit  brought  by  the  other  brother  for  a  declaration 

.  that  the  properties  in  his  posession  and  not  included  in  the  former 

suit  are  his  exolusive  properties  having  fallen  to  him  as  his  share  in 

a  partition. 

Sxplaoation  II  to  S.  18,  0.  P.  C,  can  have  application  only  when  the 
matter  urged  in  the  subsequent  suit  could  have  formed  a  defence 
to  the  first  suit. 

OavindaiamiThevanv.OopalasamiSivajiMohithei  ...  ...       281 

i.  ■ — ^  8.  IB.—E^planation  6. — Res-judicata — Person 

impleaded  as  defendant^  not  interested  in  relief — Decision  not  binding. 
Where  a  person  who  is  a  defendant  in  a  suit  is  not  interested  in  the 
relief  prayed  for  in  that  suit  a  decision  passed  in  such  suit  does  not 
bind  him  in  a  subsequent  suit. 

Under  S.  13,  Explanation  5,  C.  P.  C,  the  plaintifF  in  the  first  suit  can 
represent  the  plaintiff  in  the  second  suit  only  if  the  latter  has  any 
right  to  any  relief  claimed  in  the  first  suit. 

Chandu  v.  Kunhamed,  I.  L.  B.,  14  M.  321  overruled,  Mahahala  Bhatta 
V.  Knnhanna  Bhatta,  I.  L«  B.,  21  M.  878  (888>  approved. 

Where,  therefore,  four  eut  of  five  reversioners  brought  a  snit  against 
the  defendant  in  possession  for  recovery  of  their  shares  in  the  estate 
of  the  last  male  owner  impleading  as  a  defendant  the  fifth  rever- 
sioner who  refuses  to  join  in  the  suit  and  obtained  a  decree,  a  de^l* 
sion  in  such  su*t  cannot  be  pleaded  as  res  judicata  in  a  suit  brought 
by  the  fifth  reversioner  or  his  representative. 

SomaewtdnraMudaltT,  Kulandaivelu  PUlai  ...  ...  ...       484 

5  -' S.  1%—**  Reside/'  meaning  of—Poujer  ofAttor- 


nry  'jicen  by  Zemindar  durinj  absence  for  Delhi  Durbar— Zemindar  ncn- 
reiident — Suit  filed  by  agent,  propriety  of  VakiVs  authority, 

**  Beside  "  is  an  ambiguous  and  elastic  expression  and  has  to  be  inter- 
preted with  reference  to  the  object  and'  character  of  the  provision 
in  which  it  occurs. 

The  object  or  purpose  of  8.  87,  C.  P.  C,  being  to  provide  for  appear- 
ances being  made  and  acts  being  done  on  behalf  of  suitors  in  courts 
within  the  jurisdiction  of  which  they  are  not|  at  the  time,  present,  a 
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libe?al  oonstraetioii  Bhoiild  be  placed  upon  the  term  **  non>reaid€ai'* 
occurring  in  the  said  eeotioQ. 

Where,  therefore,  the  plaintiff,  the  Zemindar  of  Ettii^mram,  left 
Ettiaparam,  his  permanent  residence,  for  Delhi  to  attend  the 
Darbar,  and  before  leaving,  gare  a  power  of  attorney  to  a  certain 
person  to  institute  and  conduct  suits  in  his  absence,  and  the  agent 
instituted  a  suit  against  the  defendants  for  rent  due,  but  omitted 
to  file  with  the  plaint  the  power  of  attorney  which  he  was  bound 
to  do  under  Bule  28  of  the  High  Court  Rules,  and  District  Ifunsif 
returned  the  plaint  for  the  power  of  attorney  being  filed  in  accord- 
ance with  the  said  rule  and  the  plaint  was  represented  with  the 
power  of  attorney,  but  after  the  Zemindar  had  returned  from  the 
Durbar,  (the  Zemhidar  being  absent  in  all  for  about  two  monibs)t— 

Held    (1)    that  the   2Semindar  must  be  treated  as  '*  non*resident 
within  the  meaning  of  S.  87>  C.  P.  G. ; 

(8)    that  the  plaint  must  be  treated  as  properly  presented  by 
the  agent  within  the  meaning  of  that  section ; 

(8)  that  the  production  of  the  power  of  attorney  though 
after  the  Zemindar's  return  would  not  alter  the  pre- 
sentation of  the  plaint  when  he  was  away;  and 

(6)  that  the  vakil  who  had  been  retained  when  the  plaint 
was  presented  was  petfectly  competent  to  file  the  power 
when  he  did  it. 

Zemindar  of  Ettiapuram  v.  Suhba  Beddy    ...  ...  ...  ...       288 

6. '  80.  m  M&d  3M  :-H8sf  LXTTBES  Patbht  {I). 

7. «•.  1©7,  CL  (i^«aa:-^5M  Cbiminal  Pbo- 

CBDURS  Ck>DK(8). 

3,    .««. g.  28ft-— l^V^t  of    iransferm  decree  holder^No 

applieation  merely  for  reoognizing  tranefer-^AppUeaiumfot  emecutum. 

A  transferee  decree-holder  can  only  apply  to  execute  the  decree 
under  S.  882,  G.  P.  G.  He  can  mal^e  no  application  merely  fdr 
recognizing  him  as  transferee  and  there  is  no  provision  of  law 
requiring  the  court  to  recognise  the  validity  of  the  transfer 
before  the  transferee  applies  for  execution. 

Ramachend/ra  Aiyar  v.  Buhramamia  ChetHar  ...  ...  ...       388 


•  8.  844.— Oysctioa  (hat  property  heUmge  to  Tavtuihi 


— Qiteitum  m  eweetUion, 

An  objection  by  a  defendant  that  immoveable  property  attached  in 
execution  of  a  decree  is  not  the  private  pr<^rty  of  the  judgment- 
debtor  but  that  of  the  tavashi  consisting  of  the  defendant,  the 
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judgmeni^ebtor  and  others  is  one  falling  within  S,  244,  C.P.C., 
and  an    appeal   will  lie   from  the    order   of   the  Court  of    First 
Instance. 

Rmmntufomi  Soitrulu  v.  Kam«$waramma,  I.  L.  B.,  23  M.  861,  followed. 
Bamgan  Patter  v.  Lakshmi  Neithiar        ...  ...  ...  ...       137 

10-    ■  — —  8.  M4.— Ordtfr  in   execufion— Illegal    acts 

dmm  •»  tmeemtmg  order'—Qiieetum  in  execution—Breaking  open  almyrah — 
Jewele  taken  but  not  mentioned  in  attachment *li$t, 

A  oikim  by  a  judgment-debtor  that  the  decree- holder  in  executing  his 
decree  by  attachment  of  the  former's  moTeable  property  caused 
oertain  almirahs  to  be  broken  and  took  away  jewels  without  men- 
tiotning  the  same  in  the  attachment  list  and  without  crediting  the 
nme  for  the  decretal  amount  is  one  falling  under  S.  244,  Civil  Pro- 
cedure Code,  and  must  be  detoiinined  only  by  the  court  executing 
the  decree. 

Kri$hnamurthi  Aiyar  r.  Natayanaaavfmy  Aiyar      ...  ...  ...       295 

11.    -^— — — ^ g,  M4 — Partition  decree — Application  for 

appointing  Commiseioner — Limitation — Limitation  Act,  Art.  178 — Order 
r^j^cHng  on  ground  of  limitation — Appeal. 

Where  a  compromise  decree  is  passed  for  partition  and  one  of  the 
parties  applied  for  the  appointment  of  a  commissioner,  an  order 
rejecting  the  application  on  the  ground  that  it  is  barred  by  limita- 
tion is  a  decree. t^nd  is,  therefore,  appealable  under  8.  244,  C.  P.  C. 

Such  appeal  is  not  taken  away  by  the  fact  that  the  court  rejecting 
the  application  wrongly  assumed  the  existence  of  a  decree  to  be 
executed. 

An  application  for  the  appointment  of  a  commissioner  is  not  gmremed 
by  Art.  178  of  tlie  Limitation  Act  and  is  not  subject  to  any  rules 
of  limitation. 

A  court  In  order  to  bring  the  litigation  to  an  end  may  appoint  a 
eommissioner  without  being  put  in  motion  by  any  party. 

Laickmainan  Chetty  ▼.  Bamanathan  Chetty  ...  ...  ...      486 

1ft.  ■         8.  244 — Surety  of  judgment' debtor — Suit 

for  exemption  from  liability — Maintainability  of. 

A  suit  by  a  person  who  has  become  a  surety  on  behalf  of  a  defendant 
during  the  pendency  of  a  suit  for  a  derlai  ation  that  he  is  not  liable 
to  the  decree-holder  for  a  portion  of  the  decree  is  not  maintainable 
and  is  barred  by  8.  244,  C.  P.  C. 

Linga  Roddy  v.HuBMimHeddy  ...  ...  ...  ..  ...       48 

s 
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ClTil  Trooed  Tre  Code.— Contmn^d. 

l3. 8  2^^— Decree-holder  purchaBer—PwrthoBer 

from   decree-holder — "  Bepredcntative" — Maintainability    of  suit  for  poes" 


p.g.. 


A  parohaser  from  a  decree-bolder  who  hsfi  porchased  property  of  the 
judgaiei.t*c!ebtor  at  court  aDCtionis  a  repreoentativeof  the  **deeree* 
hUder  *'  for  the  porpoKcs  of  S.  2 14,  C.  P.  C. 

Proceedings  for  delivery  of  possession  between  a  deeree  holder  pur- 
chaser and  the  judgment-debtor  are  proceedings  *'  relating  to  the 
execution,  di6char|:e  or  satisfaction  of  the  decree." 

A  cnit  ag.iinst  a  judgment- debtor  by  the  purchaser  from  a  deoree- 
holdev  for  de'.iverv  of  pDssession  of  lan<1  purchased  by  the  latter  in 
Court  auction  and  sold  to  the  purchaser  is  barred  by  S  244,  C.  P.  G. 

Tharaganar  V,  Huseain  Sahib      ...  ...  ...  ...       474 

14. fs.    £44.  287    aid    ZBS- Proceedings 

under  8.  287 — Miniaterial  not  judicial — Ko  order — No  appeal  under 
S.  344. 

Proceedings  cf  a  Court  nn'^er  S.  287,  Civi)  Procedure  Code,  and  the 
rules  framed  thereunder  in  relation  to  the  proclamation  of  sale  are 
not  *  orders '  and  are,  therefore,  not  appealable  as  *  decree.' 

The  provision  in  S.  287,  Civil  Procedure  Code,  hr  to  snmmoning 
witnesses  and  making  enquiries*  and  the  provision  in  S.  288,  Civil 
Procedure  Code,  as  to  exemption  of  Judges  are  confirmatory  of  this 
view. 

Bivagami  Achi  v.  Subramania  Aiyar        ...  ...  ...  57 

15. —  8.  257    A. — Sanction  of  Court — Absence  of 

sanction,  effect  of — Alleration  of  decree—  Entry  of  fati^-faction — Limitation 
— Res  judicata — Attat  Intent— i£'ect  of  difmit^sal  of  eaoecution  petition  on 
attachment— Order  upon  a  preliminary  tsvtfe,  effect  cf, 

A  decree  of  Court  cannot    be    subsequently   altered   except  under  8t. 
206  or  210. 

An  agreement  between  the  decree-holder  and  the  jndgment*debtor 
securing  some  additional  benefit  to  the  former  does  not  become  a 
pare  cf  the  decree  by  sanction  of  Court,  but  can  only  be  enforced 
in  a  separate  suit. 

Without  sanction  (f  court,  such  agreemint  is  void  and  cannot  be 
enforced  either  in  execution  or  in  a  separate  suit.  To  hold  that  the 
section  does  not  make  it  void  for  a  separate  suit  is  to  defeat  the 
very  polii  y  of  the  section  which  is  inteiided  to  protect  jndgment- 
iebiors  f.om  beu  g  coerced  by  threat  of  execution  proceediLgs  to 
luLmit  to  nnconscioi.able  c^^tortion  by  the  decree- holders  and 
is  also  opposed  to  ti.o  ciear  le^ms  of  the  section. 
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Ji  s-mctioned  ftgrre'^m'^nfc  to  f^We  time  for  the  payment  of  tLe  jndgment 
debt  operates  as  a  stay  of  execution  under  S.  244. 

An  agreement  which  adjust*  the  decree  is  enforceable  in  a  separate 
suit,  even  though  sanction  has  not  b  en  obtained,  if  it  does  not  secure 
the  payment  of  any  sum  more  than  the  amount  payable  under  the 
decree. 

If  the  sanctioned  agreement  makes  any  sumR  payable^  tow»irdB  the 
decree  in  any  particuUir  manner,  and  payments  are  so  m-ide,  such 
payment  shoald  be  certified  to  the  court  under  8.  258 ;  otherwise 
sueh  payments  will  not  be  recognised  in  subseqnent  execution  pro* 
oeedings.  The  judgment-debtor  can  only  sue  for  breach  of  contract 
if  such  payments  wore  nut  given  credit  fur. 

An  Hpplicution  for  sanction  under  S  257  A  is  not  a  step  in  aid  of  eze* 
eution  and  eaunot  furnish  a  fre%h  starting  point  of  limitation  f^r 
execution. 

Where  after  execution  was  barred,  applications  for  execution  had 
been  put  in  and  grnted  fifter  riO^ice  to  the  parties,  and  even 
money  of  the  judgment-debtor  in  court  had  been  p-^'d  to  th« 
decree  h«»ldor,  held  that  the  Judgmeui-dettor  was  debarred  from 
raising  the  question  of  limitation. 

An  attachment  made  after  notice  to  the  Judgment-debtor  is  not 
discharged  by  the  mere  fact  of  the  application  for  execution 
being  subsequently  dismissed  fo*  default  of  pi*os«>oot:on. 

A  determinsition  of  one  of  the  quest'ous  of  law  which  may  have  to 
be  decided  before  execution  can  be  girauted,  is  not  an  order  in 
execution  and  cannot  operate  as  rea  judicata  unless  it  has  been 
followed  up  by  an  order  in  execution.  Nor  neeJ  such  a*detenni* 
nation  in  the  absence  of  an  order  ful'o  .ving  it  be  appealed  against. 

Where  an  execution  petition  is  withdrawn  after  the  determinati<  n 
of  one  of  the  prelimmary  questious  aii^ing  in  the  case  such 
determination  is  no  more  than  the  expre3sion  of  the  Judge*8  opi* 
nion  and  is  of  no  effect  for  any  purpose. 

Venikaiagiri  Aiyar  v.  Sadagopachariar      ...  ...  ...  •„       350 

It. Ts.  863   and   Ma.~Dcoffc  of  defendant 

fn^pomdenfj  — Bight  to  sue  not  survivinj—Ajainst  d$fentiant  alone — AppH* 
eoHon  io  wuhttitute  legal  rep.'esentative^Limitation— Delay— Abatement, 

TTnder  S.  1W8,  Civil  Plrocedure  Code,  which  is  mnle  applicable  to 
appeals  if  any  defendant  (respondent)  dies  before  decree  and  tho 
right  to  sue  da.)s  not  survive  against  the  surviving?  defendants  (res- 
pondents) alone  the  plaintiff  (appellant)  should  apply  to  have  a 
specified  person  whom  he  alleges  t  >  be  the  lep:al  representative  of 
the  deceased  subctituted  for  him,  bat  if  he  f  Juts  so  to  Bspplj  within 
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^  Page 
the  prescribed  f  eriod  (t.  e.,  6  months  from  the  death  of  the  deoeas* 
ed)  the  salt  shill  abate  onless  he  satisfies  the  court  that  he  has 
sufficient  cause  for  not  roakiog  the  applicatic  n  within  such  period. 
Where,  th>  re de,  pending  an  appeal  against  a  decree  dirpctiig  that  a 
sum  should  be  paid  to  a  partner  in  a  suit  for  taking  aooounts 
nnd  winding  up  a  partnership,  the  respondent  to  whom  monoy 
was  ordered  to  be  paid  died  leaving  a  will,  probate  of  which 
was  gpnanted  to  his  son  within  the  6  months  allowed  by  law  fbr  an 
app!i«  ation  to  bring  in  the  legal  representative  as  a  party  and  the 
app*.  llant  only  made  his  application  after  6  months  from  the  date 
of  the  deceased  respondent : — 

Held  (1)  The  right  to  sue  did  not  snrrivo  against  the  other  defendants 
(^respondents)  alone  and  the  appeal  could  not  proceed  .in 
the  absence  of  the  representative  of  the  deceased  respond- 
ent. 

(2)  The  appellant  had  not  6  months  from  the  date  the  legal 
representative  of  the  deceased  respondent  was  oonsiftbted, 
but  only  6  months  from  the  date  of  the  death  of  the 
deceased  respondent  f 

(S)  As  the  appellant  did  not  show  sufficient  cause  for  not  filing 
the  application  within  proper  time  the  appeal  abated. 

Raj  Chunder  Sen  V,  Oaitgadas      ...  ...  ...  ...       147 

17.^ Fs.  373,  462  and  622.— Duty  of  Cowrt 

^oith  regard  to  minor — Suil  by  next  friend  of  minor  relating  to  laJtter'i 
estate — Infant ^  pofitton  of—  Conduct  of  gtuirdian  prejudicial  to  minor — 
Duty  of  Court — Unconditional  withdrawal  in  pursuance  ofagreemeni — 
Agreement  toithin  H.  462  voidable — Revision, 

A  suit  relating  to  the  estate  or  person  of  an  infant  and  lor  his  benefit 
h*ts  the  effect  of  making  him  a  Ward  of  Court  and,  therefon*,  no 
act  can  be  done  affecting  the  property  of  the  minor  unless  under 
the  express  or  the  implied  direction  of  the  Court  itself.  Rahimhhoy 
V.  IJabtbblwy,  I.  L.  R.,  13  6.  187  referred  to  and  approved. 

It  is  the  duty  of  the  Court  where  it  finds  that  the  next  friend  does  not 
do  his  duty  in  relation  to  the  suit  not  to  permit  him  to  prejudice 
the  interests  of  the  minor  but  to  adjourn  the  suit  in  order  that  some  ^ ; 
one  interested  in  the  minor  may  apply  on  the  minor's  behalf  for  the 
removal  of  the  next  friend  and  appointment  of  a  new  one  or  in 
order  that  the  minor  plaintiff  himself  may,  on  coming  of  age^  elect 
to  proceed  with  the  suit  or  withdraw  from  it. 

A  withdrawal  of  a  suit  by  the  next  friend  of  the  minor  in  ptunraanoe 
of  an  a(nreemtot  or  comprontihc  entered  into  with  the  deiendant 
without  the  leave  of  the  Court  is  voidable  at  the  iwrtnaea  of  (ho 
minor  anUer  8.  462,  0.  I'.  C. 
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Ab  UBMndtticiial  withdrftwa]  of  a  snit  by  the  oext  friBnd  of  a  minor 
(wUboal  Hberiy  to  itting  a  fresh  tnit)  is  an  act  |n*ejndioial  to  the 
mhior  and  nnght  not  to  be  allowed  by  a  Court,  ani!  if  so  allowed, 
the  High  Coort  witi  interfere  in  revision  nnder  S.  622,  G.  P.  C,  and 
■et  it  aside.  Ram  Sarrup  Lai  v.  Shah  Lataput  Ho$9eine,  1.  L.  B., 
S9  C.  735  followed: 
'  Doraammy  PiUai  ▼.  ThungaMmi  rUlai    ...  ...  ...  ]60 

IS. l?8.  525  and    BZZ.—R^uting    to  file   an 

awmfd — Decree-^ Appeal — No  tevin'on. 
An  order  of  a  District  Mnnsif  refusing  to  file  an  award  under  8.  625, 
C.  P.  C,  is  a  decree  from  which  an  appeal  li  s.  Dictum  of  the  Priry 
C«.nncil  in  Ohvlam  Jilani  v.  Muhammed  Hasan,  L.  R.20  I.  A.  61 
followed.  Mana  Vikrama  v.  Krinhnan  Nambudri,  1.  L.  R.,  3  M.  68, 
oTermled. 
Pimmunami  MudaU  v,  Sundara  Mudali     ...  ...  ...         35 

IS. ,    8*     B^O --Common  ground-rrLocug  standi 

for  appellant  :^8ee  Hindu  Law  (3). 

id. r- — : .    08.     53a,     537,     590-**  Procedure"-- 

••  Powers" — Dieiinction     hetween — Interim    injunction — Jurisdiction    ej 
appellate  Court  to  grant  in  apyeal  against  order. 

Per  Chief  Justice  and  Suhrahmnnia  Aiyar,  J.  (Davies,  J.,  diss,)  : — 
An  appellate  Court  has  jurisdiction  under  the  Code  to  pass  an 
interim  order  of  injunction  pending  an  appeal  against  the  order  of 
the  Lower  Court  rcrfusiog  to  ^rant  a  temporary  injunction  pending 
disposal  of  a  suit  fur  recovery  of  pi-operties.  The  fact  of  the  appeal 
HOC  being  against  a  decree  does  not  prevent  the  Appellate  Court 
from  exorcising  jurisdiotion  in  the  matter. 

Per  Chief  Juetice  :*1t  would  be  an**malou8  to  hold   that  the  High 
Cou^t  in  seoomd  afipeai  poesesMw  powera-  whieh  it  does  not  posseas    ' 
in  an  appeal  from  an  original  order  and  the  want  of  uniformity  m 
the  langnago  of  Ss.  5G0  and  587,  C.  P.  C,  is  no  good  reason  for  so 
holding. 

SemUe : — Kven  apart  from  the  provisions  of  the  Code,  an  Appellate 

-    Ceutt  has  inherent  jniisdiotion  to  grant  such  an  intenm  injunction. 

Per  Iktviee  J..— The  term  "procedure"  in  S.  590,  C.  P.  C,  is  not 
intended  tii  cover  all  the  provisions  «>f  ch.  XLI  of  the  Code  and 
the  term  "  powers"  in  8. 682  is  pre-eminently  not  a  point  of  "  piece- 
^ire^asnsed  in  8.  50O 

Mahadeva  Bo%e  v.  8ethuram  Sahib  ...  ...  ...      471 

f|, ',  F.  623— iJertrto— Natfcs— Jfjpdol  see  down 

Mr  hearkig-^AppeUant  not  present— DefauU, 
Unddr  the  Cede  of.  Civil  Procedure  no  order  of  review  oan  be  made 
without  prerious  notice  to  the  person  in  possession  of  the  decree 
.  whM  is  «o  be  roTiewed.  ,  ^ 
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Ti  18  the  dnty  of  a  person  who  has  a  case  in  the  paper  (Noiice*l)oard 
or  canse  list)  to  he  present  prepared  to  snpport  it  by  ootmsel  or  in 
person. 

Zahur-ud-din  v.  Nur-ud-din       ...  ...  ...  ...  ...  7 

M.    ■■ Bb  629  and  622— Bwww  of  decree  after 

appeal — Order  granting  review  illegal — Remedy  either  in  appeal  er  revi' 
MOM. — Juriedietion, 

TiOwer  Coart^  have  no  right  to  interfere  on  review  with  decrees 
passed  by  them  af  er  an  appeal  hag  been  preferred  to  an  api^llate 
court  from  snch  decrees. 

An  order  granting  the  review  of  a  d?cree  from  which  an  appeal  is 
pending  (al'hongh  s'ich  appeal  is  preferred  after  the  review)  is 
ultra  v'reit  and  can  he  set  aside  bv  the  High  Court  in  an  appeal 
from  the  order  granting  the    revi  -w  or    in    revision  under  S.  622, 

c.  P.  r. 

An  objection  to  the  jurisdiction  of  the  judge  in   granting    the  review 
may  be  taken  in  an  appeal  unde*  S.  62fl,  C.  P.  C,  from    the    order     ' 
granting  the  review  although  such    objection  is  not    mentioned  in 
the  section  as  one  of  the  grounds  upon  which  an  appeal  against  the 
order  granting  the  review  may  be  allowed. 

Ramanadhan  Chetii  y,  Narayanan  Chetti  .„  ...  ...       921 

ClwH  B^t'.—8ee  Civil  Pbocepure  Code  (1). 

rimim  of  agent  ""or  re'ttib**  .seirent :— ^e^  Contract  Act  (1). 

CominiflB'on,  avpl'oat'on  for   appointing  :-~See   Civil   Pbocvdubb 

CODB  (11). 

Cjtt'tt'.SSion,  188  te  o",  OIBJB  o'i  i^See  Lettbbs  Patent  (I). 

Cottpam^60  f'Ot  8b  3S6  156  and  16^.— Notice  to  creditor  to  prove 
claim — Failure  to  come  within  time — Penalty — Diiftrihution  already  made 
T^t  dieturhed — So  necestnty  to  file  suit — Proof  nf  later  etage. 

Where  a  Company  is  wound  np  and  an  official  liqnidator  appointed 
a  creditor  of  the  Company  who  f  uls  to  bring  forward  his  claim 
within  the  time  raemioned  in  the  notice  fmb*ished  mider  8.  166  of 
the  Indian  Companies  Act  is  not  prei-luded  from  ofming  in  at  a 
later  stage  to  prove  his  claim  and  is  not  bound  to  •■staUish  his 
claim  by  bringing  a  suit  with  the  special  leave  of  the  Court  nnder 
S.  183  of  the  said  Act. 

The  penalty  for  h's  failure  is  that  mentioned  in  the  latter  part  of 
S.  156  under  which  the  claimant  will  be  excluded  from  the  benefit 
of  any  distribution  made  before  such  debts  are  proved.  He  can 
therefore,  only  claim  a  proportionate  share  in  lach  tmmtB  88    mmj 
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remain  undiBtrilmted  at  the  time  whra  be  proves   his   claim    and 
without  diiiturbiiig  any  distribution  made  befoie  such  procf. 

/»  re  Oeneral  BoUing  Stock  Co.,— Joint  Stock  Di$coumt  Company^s  Claim 
L,  B,  7  Ch.  646  followed. 

Koiioe  of  appeal  under  S.  16  >  may  be  extended. 

iMoek  Jetudaaen  Ptllai  v.  Banuisamy  Chetly  ...  ...  ...      345 

CoMfeiUatlon  lor  hnilSdj^t  t— See  Landlord  and  Tenant  (t). 
Com^omiwe  lijgravd  as,  effect  of,  ciim'nor:^Sf0  Guabdian  and 

MiNOE. 

Conditional  vadertak'ni;  'o  pjomite  ^—See  Act  i  or  1997. 
Cons' deration,  ia'lrre  o^-'—See  Specific  pkbiormance. 
Contesyt  of  Cov:..t :— ^  Hinld  Law.  (12) 
OontrHb-Ttov/  ne;.l  gence  i—See  Tobt. 

1,    Cont.aOt  A  Ot,  E .  20. — Wagcrifig  contract — Agrement  to  pay  differencee 
— Payment  by  agent  to  third  p'irties — Claim  of  agent  for  teimbur§ement 

8.  30  of  the  Contract  Act  is  no  bnr  to  a  cluim  for  reimbursement  by 
an  agent  entering  into  wagering  agreements  under  his  priLcipal's 
authority  for  )»ayment  of  differences  (in  the  p  ice  of  paddy)  and 
paying  moneys  on  behalf  of  his  principal  in  pursuance  of  such 
contracts 

Chekka  Venkataeuramy  v.  Qajjila  Kagahhushanam...  ...  ...       826 

t- ,  8.  65  '.-See  Limitation  Act,  (4). 

X ,  r.  108.  ExiOp.  J,  178  ft  l*!9.-Bailor  and  bailee 

— PoMenstofi  of  bailee—  Meaning  of  **  f/OJ»*ef  mW*—  Bailee   pawnintg  goods 
haikd—BighU  of  bailor. 

Where  a  person  took  some  jewels  from  the  owticr  to  l<e  retnrr.ed  to  the 
latter  after  four  days,  and  after  the  ej^piry  of  the  four  days  the 
bailee  pledged  the  goods  to  a  third  pet  son,  the  latier  is  not  piotected 
by  80. 178  and  179  of  the  Contract  Act  and  the  owner  may  recover 
the  jewels  from  the  pledgee. 

Per  Boddam,  J.  .-- 

The  protection  given  to  pledgees  by  Contract  Act,  8.  178|  is  the  same 
aa  that  giTcn  to  boyers  under  8. 108,  Ezcep.  I  of  the  same  Act. 

The  word  "  Possession'*  has  the  same  meaning  in  both  sections.  It  is 
neither  custody,  nor  mere  physical  control. 

Biddamoyee  v.  Sitaram,  I.  L.  B.,  4  C.  4l:7  and  Shankar  Murlidhar 
V.  Mohanlall,  I.  L.  B.,  11  B.  704,  refened  to. 

Jewess  in  the  cuitody  of  a  wife  are  not  in  the  "possession*'  of  the  wife 
within  the  meaning  of  a  (08^  Ezcep.  I  and  8.  X78. 
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"  Possession**  of  a  person  having  a  limited  interest  is  not  ''panesdoa" 
within  the  meaning  of  S.  178,  as  that  case  is  specially  prorided  for 
in  S.  179. 

The  "  possession**  of  a  person  under  a  hire  porchase  agreement  is  not 
such  a  possession  as  is  mentioned  in  8  179  even  in  the  abtenee  ti 
the  words  *'  notwithstanding  instmctious  of  the  owner  to  the 
contrary.*' 

The  word  '*  possession*'  in  8. 180,  Ezcep.  I  does  not  include  the  case 
of  a  person  in  pORsdsfiion  und^r  a  cbntraot  of  hire.  •   ^ 

Per  Suhrahmania  Aiyar^  J  : — 

S.  170  of  the  i  -ontraot  Act  refers  to  cases  where  the  piwner  has  pos- 
session which  is  necessarily  traceable  to  and  is  an  incident  of  the 
limited  interest  he  han  iu  the  goods  pledged.  But  S.  178  eC  liie 
Act  refers  to  oases  where  the  pawner  h^  a  document  of  title  to 
goods  or  has  possession  if  goods  unconnected  with  and  independent 
of  any  intere:it  uf  hin  in  such  g^ooda.  In  the  latter  case  the  pawner 
can,  as  one  invented  vith  the  gymbol  or  indicia  of  property,  make  a 
valid  tra  *bfer  of  the  goods  under  certain  circumstances  notwith- 
standing the  absence  of  any  interest  in  the  g  ods. 

The  possession  by  a  pawner  when  such  possession  is  traceable  to  and 
is  an  incident  of  his  right  as  the  hirer  of  the  g^oods  pawned  is  not 
such  a  possession  as  is  contemplated  under  S.  178  of  the  Contract 
Act. 

The  possession  of  goods  by  a  factor  is  not  an  incident  of    his  interest  ^ 

in  the  g^oods',  bnt  is  directly  attributable  to  his  character  as  agent 
whether  the  agency  is  one  coupled  with  interest  or  otherwise. 

8. 179  of  the  Contract  Act  necessarily  implies  tlmt  the  limited  inter* 
est  contemplated  therein  is  such  as  to  make  pledge  valid  to  so^e 
extent  und  not  altogether  invalid. 

A  pledge  by  a  person  who  hired  the  goods  after  the  termination  of 
the  bailment  is  a  conversion  for  which  the  owner  may  maintain  an 
action  against  the  hirer  and  the  p'edgee. 

Naganada  Davay  v,  Bappu  Chettiar        ...  ...  ...  ...        ^ 


«  S,  ISO — Surety   to  an  adminittroHon  bond — Right  to  he 

discharged  from  fmture  liability — Right  to  sue  for  admmiwtration, 

A  person  who  stands  as  surety  to  an  administration  under  8.  78  of 
the  Probate  and  Administration  Act  is  not  entitled  to  be  disoharg- 
ed  from  hisliablity  as  regards  future  trHnsrt tions  upon  the  g  ound 
that  the  administra  riz  is  wasting  and  mixm  nngirg  the  estate. 

The  English  practice  is  also  thr.f  the  original  suretien  to  an  adminis* 
triition  bond  will  not  be  discha«)<^d  and  other  snrdties  allowed  to 
be  substituted  ill  their  place  by  the  Colirii 
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8. 130  of  the  Contract  Act  does  not  apply  to  the  special  contract  of 
aoretjahip  entered  into  by  a  anrety  to  an  administration  bond. 

A  surety  to  an  administration  bond  is  neither  a  creditor  of  the  es- 
tate nor  a  legatee  and  is  not  entitled  to  bring  an  administration 
suit. 

Smbmya  Ch§tty  v.  Rajammal    ...  ...  ...  ...  ...       482 

OoBtrtOt  i—Penalty-^High  rate  of  interest 

Where  nnder  the  terms  of  a  bond  executed  to  the  stake- holders  of  a 
oertain  chitfnnd  the  obligor  bound  himself  to  pay  27  cottas  of  poddy 
in  oertain  instalment  and  that  on  default  to  pay.  l/16th  cotta  per 
ootta  per  diem  for  interest  from  date  of  default. 

Held  that  the  stipulation  was  not  unenforceable. 

Periaeami  Thalavar  v.  Subramanian  Asari  ...  ...  ...       136 

OontnOt  of  sale  of   goods  in  Zndla.— Parol  evidence— Bought  and 
eold  notee — Praudulent  intention  in  such  notes — Trick  practised  vendor — 
Bdghi  to  claim  damages — Sviderhce  Act,  S,  92 — Appellate  Court  eeised  of 
wkUe  eaee — Buhstantial  juetice 

Ib  India  a  oontraot  of  sale  of  goods  can  be  proved  by  parol. 

Where  such  contract  is  completed  by  bought  and  sold  notes  which 
are  however  falsified  by  a  trick  practised  by  the  vendor  on  the  buyer, 
the  latter  will  be  entitled  to  disregard  them  and  prove  his  con- 
tract by  other  and  antecedent  materiaL 

Where  a  contract  to  purchaae  a  eargo  of  Russian  Eerosine  oil  was  en* 
tered  into  by  means  of  telegrams  and  the  transaction  was  com- 
pleted by  the  exchange  of  bought  and  sold  notes  between  the 
broker  as  representing  the  vendor  and  the  latter  as  a  fraud  or  trick 
prHCtised  on  the  buyer  inserted  in  the  bought  and  sold  notes 
100,000  cages  of  oil  whereas  in  reality  the  cargo  amounted  to 
126,000,  oases,  and  on  the  vendor  refusing  to  deliver  the  whole 
eargo,  the  purchaser  brought  a  suit  for  a  declaration  or  for  dama* 
ges  that  he  was  entitled  to  the  whole  cargo,  for  rectification  of  the 
bought  and  sold  notes  and  f6r  further  relief : — 

Beldf  (1)  that  the  right  of  the  buyer  being  for  the  whole  cargo  or 
for  damages  upon  the  contract  did  not  depend  either  for 
constitution  or  evidence  on  the  bought  and  sold  notes  and 
was  not  affected  by  the  trick  practised  on  him  in  the  said 
notes. 

(2)  that  the  action  was  not  founded  on  the  bought  and  sold 
notes  and  that  tiMrefore  BO  veeiifioatioii  was  needed. 
8 
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Contract  of  rale  of  feeds  in  Jid'a— Conftmieci. 

(8)  that  where  the  first  Court  awarded  a  decree  for  damages  in 
fav(  r  of  the  aggrieved  purohaeer  bat  did  iiot  mention  anj- 
thing  aboQt  the  prayer  for  reotification,  the  appellate  court 
on  the  appeal  of  the  vendor  was  possessed  of  the  whole  case 
and  was  noti  entitled  to  say  that  it  was  nnable  to  do  jastioe 
to  the  buyer  on  the  ground  that  the  first  court  refa»ed  the 
rectification  and  that  the  buyer  did  not  appeal  therefrom, 
and  (I)  that  S.  92  of  the  Evidence  Aet  had  no  application  to  the 

case. 
Durga  Prarad  v.  Bhajan  Lai     ...  ...  ...  ...       196 

Contract,  constrrrct'on  i^Sne  Imtkust  Act. 

1.  Oo*^rt  Fees  Act  £.  7  ri  8  -.--AUrchmeht  not  binding— Suit  to  §et 
atide  snU  ih  one  to  $et  atide  attachments-Practice — Procedure — Ohjeetion 
in  appeal  by  defendant  appellant  thai  plaint  it  not  properly  etamped. 

A  suit  which  is  in  terms  to  set  aside  a  sate  on  the  ground  that  an 
attachment  is  not  binding  is  virtually  a  suit  to  set  aside  an  attach* 
ment  and  Court-fee  should  be  paid  on  the  amount  of  the  attachment 
or  the  value  of  the  land  attached  whichever  is  less  under  8.  7,  d.  8 
of  the  Court*  fees  Act. 

Where  a  plaint  is  not  properly  stamped  and  a  decree  is  given  in 
plaintiff's  favor  and  objection  is  taken  in  appeal,  the  ap|>elhint 
should  be  made  to  pay  the  proper  court'fee  before  the  respondent 
is  called  upon  to  pay  the  deficient  stamp  duty  payable  in  the  Court 
of  the  first  instance. 

Oangathara  Aiyar  v.  Veta  Chetty  ...  ...  ...  ...       144 

a. Is.  7  and  9  i-Swts    Vcduation    Act,  Vll   of  1887, 


St.  8  and  9 — %i7  for  cancellation  and  delivery  of  mortgage — Valuation 
for  Court  fee — Plaintiff  to  fit — Power  of  Court  to  revi$e — Juri$diction, 

A  suit  for  cancellation  and  delivery  up  of  a  mortgage  bond  falls  under 

S.  7  para  IV  (e)  of  the  Court  Fees  Act  and  the  plaintiff  is  at  liberty 

to  value  such  relief     Such  valuaticn  must  be  verified  by  the  plain* 

iff  and  the  Court  must  accept  the  same  and  has  no  jurisdiction  to 

revise  it. 

The  valuation  for  purposes  of  jurisdiction  is  also  determined  by  the 
value  fixed  by  plaintiff  (8ee  8.  8  of  Act  VII  of  I887>^ 

Where,  therefore,  a  plaintiff  sued  ,for  cancellation  and  delivery  of  a 
mortgage  bond  for  Rs.  4,0(X>but  valued  the  relief  at  Bs,  $0,  sueh 
valuation  cann  t  be  revised  by  the  Court  and  the  suit  is  triable  by 
a  District  Mnustfs  Coart. 

No  rules  are  framedfby  the  Madras  High  Court  under  8.  9  (f  the 
Suits  Valuation  Act  with  reference  to  suits  referred  to  in  8.  7, 
para,  iv  of  the  Court  Fees  Act, 

OhinnammAlw>  Mahomed  MadafmRa/mt^i^r  ...  ...  •-      SIS 
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OlWIUUit  to  pay  t^See  Tbansjsb  op  Pbopksty  Act  (S). 

1.  Crittlnal  Frooadi^ze  rode,  S.  10*i.— Order  to  keep  Mokhamdar— Pro- 
test hy  Mokhasadar — Zamindaf^e  interference  with  Mokhasadar^s  poffestion, 

A  Zanindar  acts  illegally  in  sending  people  to  a  Mokhusa  village  to 
OQ«t  ihd  Mokhasadar  from  possession  and  to  induce  the  tenants  to 
faraak  tlieir  engagmnents  with  the  Mokhasadar  and  the  Mokhasadar 
28  entitled  to  object  to  this  trespass  and  to  protest  against  such 
improper  proceedings.  Snch  protests  on  the  part  of  the  Mokhasa- 
dar or  his  agent  will  not  justify 'a  magistrate  in  binding  him  to 
keep  the  peace. 

Chendraedchara  Dalai  t.  Emperor  ...  ...  ...  ...      491 

%, 8.  183. — Old  market  emisting — New  market 

opened  hy  another — Carrying  on  trade  not  injurious  to  health  or  physi' 
eol  cemfort — Order  closing  new  market  illegal. 

A  person  who  opens  a  new  market  close  to  an  old  one  cannot,  by 
the  mere  fact  of  opening  snch  market,  be  said  to  be  carrying  on 
a  trade  or  oconpation  that  is  injurious  to  the  health  or  physical 
comfort  of  the  community:  and  a  Magistrate  is  not  justified  in 
passing  an  order  under  8.  183  of  the  Criminal  Procedure  Code 
closing  the  new  market. 

Kren  the  f^t  that  people  in  tbe  old  market  are  forcibly  dragged 

from  it  to  the  new  one  will  not  justify  the  order  under  8. 138 
Moidin  Kutti  v.  Abdulla  ...  ...  ...  ...  ...       207 

3.  195,  £nb.  8.  1  Cls.  vb)  and  (o),  Ti.  6  ft 


7,  CL  (a)  ft  S,  489.— Ctinl  Procedure  Code  Ss,  197,  CI-  (a)  622— 
ViUage  Courts,  Act,  188S— Charter  Act,  8.  16— Penal  Code  8.  199— 
Meaning  of  Court  Subordinate — First  Covrt  refuei  g  or  according  sanction 
—tnd  Ceurt  setting  aside  on  appeal— Appeal  to  High  Court —  True 
theory  as  te  order  by  Court  of  appeal — Affidaxit  in  attachment  brfore 
judgment — Liahility  of  declarant  under  8,  199,  Penal  Code  for  faite  tttatc 
ment — iiny  Court  competent  to  administer  oath  of  declaration  to  affidavit 
—Village  Munsif,  a  Court. 

An  order  passed  by  the  court  of  appeal  is  in  law  the  order  which 
ought  to  have  been  passed  by  the  Subordinate  Court  and  will,  there- 
fore, have  the  same  efficacy  and  operation  as  the  order  which  ought 
to  have  been  passed  by  the  latter. 

petition  under  S.  195,  Criminal  Procedure  Code,  by  way  of  appeal 
Hea  against  the  order  of  a  District  Judge  grant inir  suncJon  and 
passed  in  an  appeal  preferred  from  the  order  of  a  Subordinate  Judge 
refusing  sanction  in  respect  of  offences  alleged  to  be  commiitfcd 
before  the  Court  of  the  Subordinate  Judge. 

Under  8ab-8.  (6)  of  8.  195  Criminal  Procedure  Code,  by  way  of 
appeal  lies  to  the  High  Coosl-  in  eff&rj  ob»  in  which  ia   Civil  or 
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Criminal  Frooedvre  Code— OmHmiued. 

Criminal  Court  subordinate  to  it  within  the  meaning  of  Snb  8.  7(a) 
gives  or  refuses  a  sanction  whether  in  respect  oC  an  cHence  com- 
mitted before  it  or  one  oommitted  befoie  a  Court  subordinate  to 
it  and,  in  the  latter  case,  whether  it  gives  a  Banotioo  refused  by 
the  Subordinate  Court  or  revokes  a  sanction  accorded  by  such 
court. 

Under  CI.  (b)  and  (e)  of  Sub-8. 1  of  8.  195,  sanction  may  be  accorded 
in  the  first  instance  by  the  Court  to  which  the  Court  in  which  the 
offence  is  committed  is  *  svhordinate^  even  though  no  application  for 
sanction  has  been  made  to  the  latter  court. 

The  High  Court,  in  a  case  in  which  both  the  Original  Criminal  Court 
and  the  Appellate  Criminal  Court  refuse  a  sanction,  may  as  a 
Court  of  Revision,  call  for  the  record  under  8.  489,  Criminal  Pro- 
cedure Code,  and  if  the  refusal  proceeds  upon  a:i  error  of  law,  the 
High  Court  may  accord  sanction  which  will  be  operative  for  the 
puiposos  of  clauses  (b)  and  (c)  of  8ub-S.  1  of  8.  195,  Criminal 
Procedure  Code. 

Where  an  affidavit  in  cases  in  which  evidence  may  be  given  by 
affidavit  is  intended  to  be  used  in  a  judicial  proceeding  bef6re  a 
Court  of  Justice  and  the  declarant  has  made  a  statement  therein 

that  is  false  to  his  knowledge  touching  any  point  material  to  the 
object  for  which  the  affidavit  is  to  be  used,  the  declarant  will  be 
guilty  under  8. 199,  Penal  Code. 

A  Village  Munsif  is  a  Jndge  of  the  Court  of  the  Village  Munsif  esta- 
blished under  Madras  Village    Courto  Act,  1888. 

Any  Court  may  administer  the  oath  of  the  declaration  to  an  affidavit 
under  8.  197  CI.  (a),  C.  P.  C.  and,  therefore,  a  Village  Muns^  can 
sign  the  declaration  to  an  affidavit  intended  to  be  used  in  support 
of  an  application  for  attachment  before  judgment. 

A  statement  made  in  an  affidavit  in  which  the  declaration  is  signed 
by  a  Village  Munsif  may  render  the  declarant  liable  for  perjury 
for  which  sanction  may  properly  be  obtained. 

Where  panction  had  been  accorded  by  the  Sub-Judge  and  oonfinned 
by  the  District  Judge,  although  the  High  Court  might  not  interfere 
under  8.  628,  Civil  Procedure  Code,  where  the  Courts  lielow  did  not 
act  illegally  or  with  material  irregularity,  yet  where  the  High 
Court  had  to  consider  the  subject-matter  of  the  sanction  upon  the 
merits  in  connection  vdth  another  application  by  way  of  appeal 
under  8.  195,  Criminal  Procedure  Code,  with  respect  to  the  sano* 
tion  of  other  offences  on  the  same  materials  and  the  High  Court 
held  that  the  sanction  accoided  was  not  proper,  the  High  Court 
ui^t,  in  exercise  el  the  pewete  vetted  in  ihem  under  S.  16  ti  the 
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Charter  Act,  set  aside  the  sanction  for  the  offences  accorded  by 

both  Courts. 

Paltmiappa  Chetti  V,  Annamalai  Chetti  ...  •..  •..  ..       7^ 

Criadaal  tsial  r-See  Lsttsrs  Patent  (2). 

Dftngliter't  Mtate,  nature  of  .—See  Hindu  Law  (4). 

]MlftratOK7  decree   in  favour  of  reversioner,  effect  of  :—8ee 
SpsaFic  Belief  Act  (3). 

Oeolaratory  decree,  matter  of  discretion  -See  Specific  Belief  act  (2). 

Deeree  i—See  Civil  Pbocedube  Code  (18). 

— Ooatpeteno  J  of  partj  to  impeach  in  ezecntion  proceedings. 

^JurUdietion  objection  as  to — Want  of  Evidence. 

A  party  to  the  salt  is  precladed  in  execation  from  impeaching  the 
decree  which  has  been  passed  without  opposition  and  which  has 
not  been  set  aside. 

Bat  he  may  impeach  it  on  the  ground  that  the  court  passing  the 
decree  had  absolutely  no  jurisdiction  to  pass  it  and  that,  therefore 
the  deeree  was  a  nullity. 

Where  a  court  has  jurisdiction  to  pass  a  personal  decree  the  passing 
of  such  decree  without  any  evidence  in  support  thereof  will  not 
make  it  as  one  passud  without  jurisdiction. 

Bangaaamy  Naielcen  v.  Tirupati  Naicken     ...  ...  ...  ...       41 

Oteree  declaring  right  of  pasturage,  effect  of;— See  Pasturage. 

in  favor  of  a  manager  . — Decree  reversed  on  appeal^Bestitutifm 

PenontU  liahtlity  of  manager. 

Where  the  manager  of  a  temple  obtains  a  decree  for  pajrment  of 
money  and  after  realizing  the  same  in  execution  pays  the  sum  so 
realized  to  the  temple  committee,  but  the  original  decree  is  reversed 
on  appeal,  restitution  cannot  be  enforced   against  him  by  arrest. 

l%e  private  property  of  an  individual  cannot  be  taken  in  execution 
of  a  decree  i^ainst  him  in  his  capacity  as  manager  or  trustee  of  a 
temple  (except  in  respect  of  a  liability  arising  by  his  breach  of 
troat)  just  as  the  property  of  the  temple  cannot  be  taken  in  exeou- 
tion  where  the  decree  against  him  is  in  respect  of  his  personal  debt. 

Fewtatoaomf  Pillai  v.  Kuppayee  Ammal        ...  ...  ...  ...       377 

1.  Beed  Con8'''rn0ti0n— -Covenant  by  tnorigagee  to  pay  Government 
htt — Enhancement — Liability  to  pay  enhanced  hist — Bight  of  suit  before 
rtdemption, 

A  asofmotaary  mortgagee  in  poesession  covenanting  to  pay  the 
OoveniBieat  kist  on  the  mortgaged  land  and  to  appropriate  the 
bafauftoe  of  profits   for   '  interest  on  the  luortgage  amount  irrat- 
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p^ctive  of  the  aotnal  profito  m  any  particular  year  is  not,  in  the 
absenoe  of  a  contract  to  the  contrary,  liable  as  between  him- 
self and  the  mortgagor  to  pay  enhanced  revenne  if  the  enhan- 
cement takes  place  sabseqnent  to  his  mortgage.  The  reaeoaable 
▼iew  is  that  the  revenne  payable  nnder  the  settlement  in  force  is 
all  that  the  mortgage  xmdertakes  to  pay  and  the  ultimate  respon- 
sibility in  respect  of  any  addition  to  the  land  Bevenue  devolves  on 
•  the  mortgagor.  Kamaya  v.  Devapa  I,  L.  B„  22  B.  440  and  Hira  Lalt 
V.  Oanesh  Ptrshad  L.  B.  9  I.  A.  68  referred  to. 

(futere, — Whether  the  mortg^agor  can  maintain  suit  against  the  mort- 
gagee for  the  amount  of  revenue  payable  by  the  latter  and  paid  by 
the  mortgagor  without  offering  to  redeem. 

Kruhnaier  v.  ArappuU  Iyer        ...  ...  ...  ...  ...      488 

^.  ■    Sale  or  Mortgage — Leaee  in  po<(8e$sion — Freeh  debt  from 


leeeee  repayatle  at  a  fined  date — Le$sec  io  cnj^y  absolutely  on  default — No 
further  conveyance — Tranefir  of  Property  Act — Bight  to  poeeeeeum. 

Where  a  person  borrows  from  his  lessee  a  debt  and  executes  docu- 
ment whieh  provides  that  in  case  of  non-payment  within  a  g^fen 
period  the  lessee  should  enjoy  the  property  absolutely  the  trans- 
action is  a  sale  and  there  is  no  right  to  redeem  as  upon  a  mortgage. 

Semble : — A  further  sale-deed  will  be  necessary  under  the  Transfer  of 

Property  Act  notwithstanding  that  the  document  may  dispense 
with  such  further  sate-deed. 
Q^agre : — Whether  the  plaintiff  is  entitled  to  recover  poBsesaion  of  the 
ground  of  there  being  no  conveyance  satisfying  the  provi  .ions  of  the 
Transfer  of  Property  Act  when  the  right  to  obtain  such  conv^ance 
has  not  become  barred  at  the  date  of  the  plamtiff's  suit. 

ButMraju  y.  Ramalingamurty    ...  ...  ...  ...  ...      8t7 

Beffaillt.—^  Civil  Pbocboube  Code  (21). 

XMstriot  Munioipalities  Act,  (Madras  Act  IV  of  18M),  fa.  M» 

Mft,  Bah.  (3)  and  Bohedlle    A.—"  income,"    nutaning    i^^Net 
income  not  groee'^Juriediction  of  Civil  Courte, 

The  word  *'  income  "  occurring  in  Schedule  A  of  the  District  Munici- 
palities Act  menus  the  '*  net  income  "  or  the  profits  derived  from 
a  business  and  not  ihe  gross  income  or  receipts. 

Lawleee  v.  SuUivan,  L.  B.  6  A.  C.  878  followed. 

Where  a  proprietor  of  a  printing  pten  is  taxed  upon  his  gross  income 
or  receipts,  the  provisions  of  the  Act  have  not  been  in  substance  and 
effect  complied  with  so  as  to  oust  under  8. 268,  Sub.  S.  2  of  the  Aot 
the  power  of  Civil  Courts  to  question  the  legality  of  the  assessment. 

Jlf(uiMCi|Ni{  CounoU  of  MamgaJiefe  v.  Cordial  BaiiPreee^  Mangalore    ...      410 
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Sm  Madras  Act  II  or  1394. 

SifsMiebiaaiBemt  in  £»Toar  of  widowi  eireot  of  i—8ee  PftssoNAL 
Iham. 

IttOf^Loertaiatorof  Bes  Jndioatft:— <9m  Mobini  Arranoimimt  bt 
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I »— S0e  Madras  Act  III  of  1895. 

1.   Bridonoe  Aot,  S.  9ft  i-^See  Contract  of  salb  of  goods. 

•■  ■      ■,  proviso  4,'^U$ufrwsiuary  inortgagee^Diockatge 

6y  noHgageo  of  per/ormanees^Oral  agreemetU  hettcom  mwtgo^oe  and  mnm 
repreatnUUive*  of  mortgagor^Proof-^Beiei$9ion  of  contract, 

Ab  oral  agreement  by  which  an  osnfractnary  mortgagee  stipnlated 
for  the  discharge  of  a  portion  of  the  mortgaged  properties  by  receiv. 
mg  a  proportinate  part  of  the  mortgage  debt  from  one  of  the 
repreeentatires  of  the  mortgagor  can  be  proved  provided  such 
agreement  is  between  the  mortgagee  and  one  of  the  representatives 
(bnt  not  all)  of  the  mortgagor  and  Evidence  Act,  8.  92,  Proviso  4 
oonolnding  part,  has  no  application  to  snch  a  case. 

Pter  Boddam^  J. . — The  exception  at  the  end  of  proviso  4  to  S.  92  of 
the  Evidence  Act  applies  to  executory  as  well  as  executed  agree- 
ments. 

No  oonkract  can  be  rescinded  or  modified  except  by  the  consent  of  all 
the  parties  to  it  or  their  represeutr.tives. 

Some  of  the  parties  to  a  written  contraot  may  agree  orally,  that  some 
one  or  more  of  the  parties  thereto  may  be  discharged  from  it  and 
the  proviso  to  8.  92  with  the  exception  does  not  apply  to  such  a 
case  and  there  is  no  other  provision  of  law  preventing  proof  of  snch 
an  oral  agreement  from  being  given. 

Suhbarow  v.  Vonkatanarasimham 

tfiionoe  Act,  St.  107,  108:— 5m  Limitation  Act,  (7). 

iMOTtion  yotiiion,  dismisMtl  of.  on  attacliaient  t^Sst  CmL 
PiocKDOBX  Cods  (15). 

llMVtian,  orde?  in  i^Soe  Transfsr  of  Property  Act  (5). 

V^im  nstVMi :— S«e  Penal  Code  (4). 

Ovudum  and  Minor.— Oonipromfse  hy  guardian,  validity  of 

Where  a  guardian  enters  on  behalf  of  a  minor  into  a  compromise 
of  a  donbtful  right  and  has  acted  in  the  interests  of  the  minor 
under  the  circnmstances,  snch  compromic^e  is  binding  on  the  minor 
and  the  latter  cannot  seek  to  set  aside  the  compromise  on  the 
ground  that  the  state  of  things  assumed  by  the  com  promise  was 
otherwise. 

«sMNiMWt. 
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Hindi  aAd  MahontedaB  Iiaws  on  eottpensalicMi  fte  IniMittg 
between  Landlord  and  Tenant:— See  Landlord  and  Tbnant»(2) 

1.  Kindt  Law. — Adoption — Agreement  between  natural  father   of  adopted 
son  and  adopted — Test  of  validity. 

The  natural  father  of  the  boy  te  be  giVen  in  adoption  is  nob  legaHy 
incapable  of  acting  as  guardian  for  such  boy  and  of  making  an 
agreement  on  the  latter*B  behulf  with  regard  to  the  property  to  be 
acquired  by  the  adoption. 

The  validity  of  an  agreement  with  regnrd  to  such  property  entered 
into  by  the  natural  father  on  behalf  of  the  sou  to  be  given  in  adop- 
tion will  depend  upon  the  fact  of  the  agreement  being  fair  and 
reasonable  and  for  the  minor's  benefit. 

Where  a  widow  took  a  boy  in  adoption  on  the  express  stipulatian 
made  with  the  natural  father  at  the  time  of  the  adoption  that  in 
the  event  of  disagreement  between  her  adopted  son  a  moiety  of 
husband's  properties  was  to  remain  in  her  possession  for  her  life 
and  that  the  Adopted  son  should  only  take  it  after  her  death, 

Heldy  that  the  agreement  being  fair  and  reasonable  was  valid  and 
binding  on  the  adopted  son. 

Visalakshiammal  v.  Sivaraman    ... 

8.     — ^— ,  Decree  against  father — Joint  family  consisting  of  father  and 


Pi«e. 


3. 


sons — Father  dying  before  execution— Sons  not  necessary  to  be  joined— No 
notice  necessary. 

Where  the  jndgpnent-debtor  dies  before  excntion  and  the  decree- 
holder  executes  the  decree  as  against  his  minor  sons  (already 
parties  to  the  suit)  as  legal  representatives  after  a  guardian  ad  litem 
for  the  latter  is  appointed  by  an  order  of  court  which  is  passed 
without  obtaining  the  guardian's  previous  consent  and  properties 
are  sold  in  execution,  the  action  of  the  court  in  making  such  order 
is  merely  irregular  and  does  not  vitipte  the  sale  especially  where 
no  objection  is  taken  on  that  score  in  the  conrts  below  and  the 
same  guardian  applies  on  the  minor's  behalf  to  set  aside  the  sale. 

Where  a  joint  family  consists  of  the  father  and  his  sons  and  a  mert* 
gage  decree  is  obtained  against  them,  it  is  neither  necessary  to  join 
the  sons  as  legal  representatives  of  the  deceased  father  on  bis  death 

.    nor  to  give  them  notice  of  the  order  absolute. 

Oodayamasamy  Thevar  v.  Alagappa  Chetty 

-^— Co-voidows — Mortgage  by  senior  toidow — Necessity — Valid  as 


against  junior  widow  and  reversioners — Son  of  next  reversioner  made  de- 

fendant — Costs — Common    ground — Locus    standi  of  appellant  —  Civil 

Procedure  Code,  8,  640. 

Where  in  a  suit  upon  a  mortgage  by  one  of   two    widows,    the    next 

V        reversioner  and  his  son  are  brought  in  as    elaimiog  mnder  a  •at^e«' 
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vaoDi  exeontod  by  tbe  other  widow  and  a  decree  is  obtained,  the  ion 

of  (he  nest  reversioner  who  is  so  impleaded  as  defendant  has  a  locus 

standi  to  maintain  an  appeal  and  to  appeal  against  the  whole  decree 

xmder  S.  540,  C.  P.  C. 

In  the  caee  of  mortgage  or  other  alienation  made  hj  the  senior  widow, 
the  onns  is  upon  the  alienee  to  show  that  the  consideration  was  in 
fact  paid  and  that  the  loan  was  raised  or  the  alienation  made  for  a 
pnrpoae  binding  on  the  junior  widow  and  tho  reversionarj  heirs ; 
and  the  fact  that  the  executant  of  the  deed  by  her  return  statement 
folly  supports  the  plaintiffs  case  in  no  way  affects  the  onus. 

GoetB  incurred  by  a  widow  in  respect  of  a  claim  which  is  not  honafide 
and  which  the  widow  does  not  believe  to  be  honafide  are  not  a 
legitimate  charge  on  the  husband's  estate  and  will  not  constitute  a 
neoesiity  to  justify  alienation,  but  costs  incurred  by  tho  widow  in 
defending  the  husband's  estate  in  a  suit  brought  by  third  parties 
against  her  as  the  heir  of  her  husband  will  be  necessity  sufficient  to 
justify  an  alienation. 

A  mortgage  executed  by  the  senior  widow  for  a  necessary  purpose 
without  the  ooncurrenco  of  the  junior  widow  will  be  binding  upon 
the  latter  and  the  reversioner.  Sri  Gajapati  Radhaimani  v.  Mdharani 
Sri  Paaupati  Alakajeawari,  I.  L.  B.,  16  M.  1  distinguished. 

Kalliyanasundaram  Pillai  y.  Suhha  MooppaTMT  ...       139 


-^— Da%igkter*g     estate — "Partition    among    daughters — Be- 

wNKuutioii  of  right   of  survivorship — Question   of   intention — Partition 
wmder  leliff,  estate  teas  absolute — No  renunciation — Option  to  purchase, 
A  daughter  has  only  a  limited  and  qualified  estate  in  her  father's 
estate. 

Ordinarily  daughters  who  partition  their  father's  estate  have  tho  right 
of  survivorship  in  the  sense  that  those  who  survive  the  others  will 
take  the  share  of  the  deceased  in  preference  to  those  who  take  the 
deceased's  stridhanam. 

It  is,  however,  open  to  such  daughters  while  effecting  a  partition  by 
apt  language  to  renoimce  this  right  of  survivorship. 

It  is  a  question  of  intention  in  each  case  to  be  gathered  from  the  deed 
of  partition,  if  any,  and  the  surrounding  circumstances  whether  the 
the  daughters  retained  or  renounced  their  right  of  survivorship. 

Where  a  partition  was  entered  into  under  the  belief  that  the  daughters 
were  absolutely  entitled  t««  their  father's  estate  (which  belief  was 
founded  upon  the  then  state  of  the  law  in  the  Madras  Presidency) 
andimder  the  partition  deed  it  was  provided  that  if  one  daughter 
dKNild  find  it  necessary  to  sell  her  share,  the  other  daughters 
diottld  be  given  the  option  of  porohasing  the  «ame,  but  that  if  they 
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should  not  be  ditpoeed  to  purchase  the  same  it  might  be  sold  to 
strangers  and  that  from  the  date  of  partition  the  parties  shonld 
only  be  connected  by  blood. : — 

HM  (1)    that  there  was  no  rennnoiation  of  the  right  of  snrviTorship 
which  was  not  within  the  oontemplation  of  the  parties ; 

and  (3)  that  the  provision  to  sell  the  property  to  a  stranger  in  case 
the  other  daughters  shonld  not  be  disposed  to  pnrohase  the 
same  should  not  be  oonstraed  as  referring  only  to  a  transfer 
with  the  consent  of  all  and  for  purposes  which  wonid  render 
a  transfer  by  qualified  owners  binding  upon  the  reTorsioner. 
Oomathi  Ammal  v.    Kupputhayi  Ammal  ...  ...  176 

5, Father'B    debt — Son's  liahility — Mortgage — Pious    obligation 

of  son — Mortgage  binding  qua  mort-gage, 

A  debt  incurred  by  the  father  is  not  illegal  or  immorsl,  is  binding 
upon  his  son*s  interest  in  the  family  property  even  during  the  life- 
time of  the  father  and  any  alienation  voluntary  or  involuntary  made 
to  discharge  that  debt  is  binding  upon  the  son. 

A  mortgage  given  for  a  debt  then  incurred  is  binding  upon  the  son  as 
such  if  it  is  not  illegal  or  immoral  and  a  suit  for  sale  including  the 
to  probabilise  the  son's  share  will  lie. 

8ami  Ayyangar  v.  Ponnamalf  I.  L.  B.,  21  M.  28  dissented  from. 

Ohidanibara  M%idaliar  v.  Koothaperumul      ...  ...  ...  ...       181 

— — Joint    Family — Partition — Cesser  of  commenstiJUy — Cireum* 


stances  showing  separations. 

Cesser  of  commensality  is  an  element  which  may  properly  be  consider- 
od  in  determining  the  question  whether  there  has  been  a  partition 
of  joint  family  property,  but  it  is  not  conclusive.  Mussvmai  Anundee 
Koonwar  v,  Khedo  Lai,  14  M.  1.  A.,  412. 

Separate  payment  of  revenue,  separate  receipts  for  rent^  adjustment  of 
moneys  realized  under  a  decree,  purchase  of  an  estate  by  the 
members  in  equal  shares,  and  the  fact  that  one  of  the  members  sued 

as  the  heir  of  co-deceased  member  are  circumstances  which   tend 
to  probabilise  the  theory  of  separation. 

According  to  the  Mitakshara  law  in  force  in  Bengal  a  mother, 
though  not  untitled  to  require  a  partition  so  long  as  her  sons 
remain  united,  is  entitled,  if  a  jMirtition  takes  place  between  her 
sons,  to  receive  the  share  of  a  son  in  property  which  is  ancestrnl 
or  acquired  by  the  employment  of  ancestral  wealth. 

Bat  if  she  acquiesces  in  the  division  of  the  property  between  her  sons 
without  claiming  any  share  for  herself,  a  partition  made  without 
allotting  a  share  for  ber  is  ralid  and  binding  «pon  Iwr. 
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Where  a  pariitioii  made  without  awarding  a  share  to  the    mother  and 

all  the  parties  are  before  Conrt,  the  Court  may  declare  the  partition 

not  binding  on  her  and  may  award  her  a  share. 

KrUhnabai  v.  Khangowda,  T.  L.  B.,  18  B.  197  approved. 

There  is  nothing  irregular  under  S.  44,  ol.  (a)  C.  P.  0.,  in  seeking  tf 
leoorer  in  one  suit  moveable  and  immoveable  property  if  the  cause 
of  action  is  the  same  in  respect  of  both,  and  the  limitation  in  both 
cases  is  the  same.  Qiymna  Samhandha  Pandora  v.  Kanda^amy 
Tambiran^  I.  L.  B.,  10  M.  875  approved. 

A  claim  by  a  widow  for  partition  of  moveable  and  immoveable  pn»per- 
ties  in  right  of  her  deceased  husband  upon  refusal  by  the  latter's 
brother  is  based  upon  a  single  cause  of  action  and  can  be  litigated 
in  a  single  suit. 

Qaincthlhtit  v.  Jewach     ...  ...  ...  ...  ...  ...  8 


— — — —  Judgment  agaimt  father — 8on*$  obligation — MainiainahiUty  of 
mit — Son  may  show  debt  not  exintent, 

A  suit  by  a  creditor  against  the  son  of  the  debtor  to  enforce  tlie  son's 
dut}-  to  pay  the  debt  created  by  the  judgment  against  his  father  is 
maintainable. 

'fhe  son  may  show   notwithstanding   such  judgment  that  the  debt  is 

not  existent. 
'fhimvenkata  Mudaliar  ^»  Muthu  Aiyar     ...  ...  ...  ...       481 

Judgment'debt — Debt  created  by  judgment — Not  aotne  as  debt 


arising  from  original  tran$actioH, 

A  judgment  obtained  against  the  father  creates  a  debt  against  the 
latter  by  its  own  force  and  independently  of  the  debt  arising  from 
the  original  transaction  aimd  there  is  a  pious  obligation  on  the  part 
of  the  son  to  discharge  such  judgment-debt  unless  it  is  illegal  or 
immoraiL 

A  suit  by  the  creditor  to  enforce  as  against  the  son  the  debt  created 
by  a  judgment   obtained    against  the  father  is  not  "  a  suit  upon  a 

judgment "  and  is  governed  by  Art.  120    and  not  Art.  122  of  the 
lamitation  Act. 

l^eT  Bhaehyam  Aiyangar  3,1 — A  son  is  not  personally  liable  for  debts 
incurred  by  the  father.  His  interest,  however,  in  the  joint  family 
property  is  liable  for  the  same  during  the  father's  life-time.  But 
if  the  father  should  die  before  attachment,  the  son  cannot  be  pro- 
ceeded against  in  execution  with  reference  to  the  joint  family  pro- 
perty though  it  will  be  otherwise  with  reference  to  the  fsther's  self- 
aoquisiticn.  The  joint  family  property  cannot  also  be  pfooeeded 
agaimt  in  execution  in  a  case  where  the  suit  is  brought  against  the 
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father  who  dies  pending  the  same  and   continued  against  the  son 
as  the  father's  legjal  representative. 

During  the  life-time  of  the  father,  the  creditor  cannot  bring  a  suit 
against  the  son  only  for  a  debt  due  by  the  father  but  the  son  may 
be  joined  as  a  party  defendant  in  a  suit  brought  against  the  father. 

The  son  cannot  contend  in  execution  tliat  the  father's  debt  is  illegal 
or  immoral. 

Periasami  Mudaliar  v.  Seetharama  Ohettiar  ...  ...  ...         84 

9.    . MaintetMnce  given  under  inetrumeiU — ClicMge  of  drewmstance 

— Right  to  claim  enhancement — Release  of  right — Question  of  construction* 

Where  maintenance  is  awarded  under  a  paiiicular  instrument  and 
there  were  no  words  of  release  of  the  right  to  olaim  inoreased 
maintenance  under  a  change  of  circumstances  y 

Held — there  was  no  release  of  such  a  right. 

It  is  a  question  of  construction  of  the  iustrument  whetber  such  right 
is  as  a  fact  released.  The  mere  fact  that  the  maintenance  is  ex- 
pressed to  be  paid  for  life  does  not  show  such  a  release. 

Ifagaimna  v.  Virahhadraf  T.  L.  B.,  17  M.  892  referred  to. 

Subramanian  Patter  v.Vembammal  ...  ...  ...  ...       339 

10.  ■  Reversioners*  suits — No  privity  hetioeen  reversioners — Remote 

reversioners  when  entitled  to  sue — Limitation  Act,  S.  7,  afid  Arts.  120, 125 
—Suit  to  set  aside  alienation —  Specific  Relief  Act,  8.  42 — Discretion — 
Pa  rties — Statute — Cons  truction. 

A  suit  by  a  person  whe  is  not  the  presumptive  reversioner  at  the 
time  for  setting  aside  an  alienation  made  by  the  widow  is  govern- 
ed by  Art.  130  and  not  by  Art.  125. 

Bhagtoanta  v.  Sukhiy  I.  L.  U.,  22  A.  38,  followed ;  Chhaganram  AsUh' 
ram  v.  Bai  Moti  Oavri,  I.  L.  B.,  14  B.  512,  dissented  from ;  and 
Ayyadorai  Pillai  v.  Solai  Ammalj  I.  L.  B.,  24  M.  405,  distinguished. 

There  is  no  privity  of  estate  between  one  reversioner  and  another  &8 
such  and,  therefore,  an  act  or  omission  by  one  reversioner  eannot 
bind  another  who  does  not  claim  through  him. 

Where  there  are  several  reversioners  entitled  successively  to  sue* 
oeed  to  an  estate  held  for  life  by  a  Hindu  widow,  no  one  of  such 
reversioners  can  be  held  to  claim  through,  or  to  derive  his  title 
from,  another  reversioner  oven  if  that  other  happens  to  be  his 
father,  but  laach  derives  his  title  from  the  last  full  owner  and  the 
right  of  each  to  sue  for  a  declaration  cannot  aocme  before  he  is 
bom. 

A.  reversioner  who  is  a  minor  at  the  date  of  the  alienation  or  who 
is  bom  subsequently  durin*?  the  life  of  the  widow  is  entitled  to  the 
beni^fit  of  S.  7  of  the  Limit%|ion  A^. 
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Bhagwanta  v.  8ukhi,  I.  L.  B.,  22  A.  83,  followed. 

Beuiote  rerorgioners  have  a  right  of  suit  where  all  the  loVerBtouers  of 
the  Baperior  grade  hare  either  colluded  with  the  widow  or  have 
otherwise  precluded  themselves  from  bringing  a  suit  or  are  barred 
by  the  Law  of  Limitation  from  bringing  such  a  suit.  In  such  a  case 
upon  a  plaint  stating  the  circumstances  nnder  which  the  more  dist- 
ant reversioner  claims  to  sue,  the  court  must  exercise  a  judicial 
discretion  in  determining  whether  the  remote  reversioner  is  entitled 
to  sue  and  would  probably  require  the  nearer  reversioner  to  be  made 
a  party  to  the  suit. 

Rani  Awwnd  Koer  v.  The  Court  of  Wards,  L.  E.,  8  I.  A.  14  and  Guru- 
Ungasicwni  v.  RafiMULkahtnoMma,  I.  L.  B.,  18  M.  53,  followed. 

SetkbUi — ^A  Court  of  First  Instance  ought  in  the  exercise  of  the  dis- 
cretion vested  in  it  by  Specific  Belief  Act  S.  42  refuse  to  give  a 
declaration  in  favor  of  plaintiff  who  has  a  very  remote  chance  of 
sncoession.  Tekait  Doorga  Pershad  v.  Telcaitni  Doorga  Komoari,  L.  E., 
o  I.  A.  143  (168),  referred  to. 

But  where  two  courts  have  given  a  declaratory  decree  in  favour  of  a 
remote  reversioner  the  High  Court  will  not  interfere  though  it  is  of 
opinion  that  as  a  first  court  it  would  not  have  granted  the  relief. 

It  would  be  wrong  on  principle  to  hold  that  the  words  of  a  section  in 
an  Act  must  be  limited  to  the  illustrations  gfiven  in  the  Act,  or  by 
reference  to  suits  specially  enumerated  in  the  Limitation  Act. 

Per  Datixs,  J. : — A  decree  granting  a  declaration  in  favour  of  a  re- 
moter reversioner  will  serve  the  purpose  of  perpetuating  testimony 
for  whomsoever  may  happen  to  be  the  reversioner  on  the  death  of 
the  widow. 

Oovinda  PiUai  v.  Thayamtnal   ...  .  ...  ...       200 

11.    Rsvergioner^s  9uit: — See  Specific  Belief  Act  (2). 

Ig.    _.  Succeesion-^Bight  of  murderer  to  succeed  as    heir  of  the 

penon  murdered — Ewdu$um — Justice,  equity  and  good  conscience — **Nemo 
ez  suo  delicto  meUorem  suam  conditionem  facere  potest** — Specific  Relief 
Act,  8,  48 — Suit  for  declaration — Contempt  of  Court. 

The  nn  attaching  to  the  commission  of  serious  crimes  such  as  robbery, 
minder,  ^.,  does  not  entail  of  itself  forfeiture  of  civil  rights  nnder 
the  Hindu  Law. 

The  text  of  Tajnawalkya  providing  for  inheritauce  to  the  separate 
property  of  a  person  (vs.  186, 186)  is  subject  to  the  rules  as  to  dis- 
quaJifioatum  contained  in  later  texts. 

The  text  puzporting  4o  exolude  from  the  suceession  a  son  **  hostile  to 
the  lather  "  mvst  be  regarded  as  obeolete. 
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Althcragh  ihere  is  nothing  in  any  express  text  of  Hindu  Law  die- 
qoalifjing  a  murderer  or  other  person  privj  to  the  murder  from 
suoceeding  to  the  person  who  was  the  victim  of  murder,  the  maxim 
**  Nemo  ex  euo  delicto  meUorem  suam  concUtionem  facere  potest** 
acoording  to  which  the  wrongful  aot  (murder)  committed  (>7  a 
person  standing  in  the  position  of  heir  disentitles  him  to  aay  bene* 
ficial  interest  in  the  inheritance  is  one  of  universal  application  and 
ought  to  be  followed  in  British  India  as  a  rule  of  justicei  equity 
and  good  conscienee. 

A  mother  murdering  her  sou  is  not  benelioially  entitled  to  take  his 
estate  by  inheritance. 

The  f^t  of  her  having  been  acquitted  or  convicted  is  not  relevant  in 
a  civil  court  upon  the  question  whether  she  has  committed  the 
Avrongful  act  imputed  to  her  nud  if  so,  whether  by  such  act  she 
has  forfeited  her  rights  of  inheritance. 

Where  a  plaintiff  who  was  tliu  nv\v  person  entitled  to  succeed  after 
the  mother  had  been  appointed  in  a  prior  suit  as  a  receiver  and  an 
order  was  passed  in  such  suit  directing  the  plaintiif  to  hand  over 
the  properties  to  the  mother,  a  suit  by  the  plaintiff  for  setting  aside 
the  order  and  for  declaring  that  on  account  of  the  mother^s  wrong- 
ful act  he  was  entitled  to  the  inheritance  of  her  son  was  maintain* 
able  and  was  not  barred  by  S.  42  of  the  Specific  R  elief  Act. 

Where  the  plaintiff  who  was  directed  as  receiver  to  hand  over  pos- 
session to  the  mother  subsequently  brought  a  suit  and  obtained  a 
temporary  injunction  restraining  her  (the  defendant)  from  taking 
possession  of  her  son's  properties,  he  was  not  guilty  of  any  oon- 
tempt  so  as  to  disentitle  him  to  get  a  declaration  in  his  favor  in 
such  suit. 

Vedcanayciga  Mudaliar  v.  Vedammal         ...  ...  ...  ...       297 

Znam  pattftj  eflfeot  of  : — Sea  Spibituil  Oitick. 

"  XnOOIIiet*'  meaning  of  -.—See  Distbict  Munioipalitibs  Act. 

X^JVBOtion  :—8ee  Ripibian  Rights. 

Znterost  Aot  of  1B3B— status  of  under-proptietor  recognized  by  agreementr- 
Agreement  merged  in  decree^FailiMte  to  pay  rent-^No  breach  of  contract — 
Terms  of  subsequent  Act  not  to  be  imported-^Oudh  Bent  Act  XXII  <^  1886, 
8, 141 — Under  proprietor  no  tenant— Condition^  for  claiming  interest  nndor 
Interest  Act — Written  instrwnent — Money  payable  on  a  certain  day — In- 
strument to  contain  day  or  basis. 

Where  parties  enter  into  a  compromise  by  which  the  status  of  one 
party  as  under-proprietor  is  recognised  and  a  oertahi  amount  of 
rent  is  made  payable  to  the  other  party*  and  eompromise  is  carried 
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Pago, 
into  effect  by  a  decree  being  passed  in  accordance  tberewitb, 
the  agreement  is  merged  in  the  decree  and  the  obh'gation  to  pay 
rent  is  derived  from  the  statns  of  nnder-proprietor  established 
by  the  decree. 
Where  the  rent  is  not  paid  a  suit  for  recovery  of  rent  and  for  interest 
on  arrears  is  not  a  snit  for  breach  of  coutracb  within  the  meaning 
of  S.  78  of  the  Contract  Act. 

An  nnder-proprietor  if  not  a  tenant  within  the  meaning  of  S.  141  of 
the  Ondh  Bent  Act  of  1886  (XXII  of  1886)  and  will  not  be  liable 
nnder  section  to  pay  interest  on  arrears. 

Muhammad  Siddiq  Khan  v.  Muhammad  Nasir-nl'lah  Khan,  L.  B.,  26 
I.  A.  46,  referred  to. 

•  Bnt  the  Ondh  Bent  Act  does  not  exolnde  any  liability  for  payment 
of  interest  which  the  under- proprietor  may  be  nnder  apart  from 
the  Act.  S.  12  of  the  Ondh  Bent  Act,  1886,  provides  that,  unless 
otherwise  agreed  the  rent  payable  to  the  proprietor  by  the 
nnder-proprietor  shall  be  held  to  become  due  one  month  before  the 
date  fixed  for  the  payment  of  the  revenue  on  account  of  the 
village  in  which  the  land  is  situate. 

A  Conrt  ought  not  to  read  into  an  agreement  a  section  in  an  Act 
sabeeqnently  passed. 

Where  a  compromise  and  decree  of  1864  did  not  prescribe  any  time 
of  payment  of  rent,  the  provisions  of  S.  12  of  the  Oudh  B^nt  Act 
eonld  not  be  imported  into  them. 

The  Interest  Act  of  1889  was  passed  for  the  purpose  of  extending  to 
India  the  provisions  of  the  English  Act  8  &  4  W,  lY.  C.  42  and 
the  words  of  two  Acfcs  being  the  same,  the  English  decisions  may 
be  referred  to  as  a  guide  in  construing  the  Indian  Act. 

Where  an  agreement  though  it  did  not  contain  any  express  day  for 
payment  of  a  sum  certain  did  not  even  contain  or  refer  to  any  basis 
by  calculating  which  a  certain  date  for  payment  might  bo  arrived 
at  no  interest  could  be  claimed  under  the  Interest  Act. 

Qiurre: — In  order  to  claim  the  benefit  of  the  Interest  Act,  is  it 
necenary  that  the  actual  day  for  payment  must  be  fixed  in  tho 
written  instrument  itself:  (see  The  London  Chatham  and  Dover 
Bailway  Company  v.  The  South  Ea$tem  Railway  Company,  (1892) 
1  Ch.  120,  Merchant  Shipping  Company  v.  Armifage)  L.  B.,  9  Q. 
B.  99,  or  is  it  enough  if  the  basis  of  calculation  which  is  to  make 
the  day  of  payment  certain  is  to  be  found  in  the  instrument 
although  the  actual  day  of  payment  is  not  found  in  it  (see  Dun- 
combe  v.  The  Brighton  Club  and  Norfolk  .Hotel  Company,  L.  B., 
10  Q.  B.  871. 

TUkur  GoiMsfc  Bahsh  v.  Thakur  Harihar  Bdk$h        ...  ...  .^     190 
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ImmoveAble  property  i—Sce  Malabar  Law. 

Joint  flumly  :—8ee  Hindu  Law  (8). 

Judgment  in  a  orinimal  trial  :—i8ee  Lettkbs  Patent,  (2). 

Jorisdioiion  -.—See  Court  Fees  Act,  (2). 

inherent  of  oonrts  to  prevent  abvse  o£  prooess  -.—See 

Letters  Patent,  (1). 

; — See  Madras  Act  III  op  1895. 


=-:— of  appellate  Covrt  to  grant  iiiterim  bajmiiMon  t-See 

Civil  Procedure  Code,  (20). 

— —  of  Civil  Courts:— Sw  Civil  Procedure  Code  (1). 

: — Sec  Dibtbict  Municipalities  Act. 

of  lower  Covrt  for  granting  review  after  appeal  :—S«« 

Civil  Procedure  Code  (22). 

objeotion  as  to  :~flfec  Decree  Compbtbnct  of  party  to  impeach 


in  execution  proceedings. 

Karnam's  emoliunents  i—See  Madras  Act  II  of  1894. 

JCamavanship,  status  of  Xamavan  t—See  Malabar  Law. 

Land  Acquisition  Act  I  of  1894,  8s.  17  and  48  i-See  Livit- 
ation  Act  (3). 

1-  landlord  and  Tenant — Non-payment  of  rentf  effect  nf— Limitation  Acfy 
Art,  181 — Suit  to  eBtahlish  right  to  recover  rent — Period  of  Limitatiim 
— Temple  inam. 

Mere  Don-paymont  of  rent  will  not  bar  the  landlord's  right  to  recover 
rout. 

Sach  non-payment  may  be  relevant  when  the  qaefltion  is  whether  tho 
land  for  which  rent  is  claimed  belongs  to  the  person  who  claitais  t-o 
recover  the  rent. 

A  snit  to  establish  a  person's  right  to  recover  rent  is  goremed  by  Art. 
181  of  the  Limitation  Act. 

Where  a  tree-tax  was  assigned  as  inam  to  i\  temple,  tlio  inam  will 
cease  where  the  trees  became  extinct. 

But  where  the  tax  on  land  upon  which  trees  stood  and  which  was  in 
possession  of  tenants  was  assigned  as  inam  to  a  temple,  the  latter  is 
entitled  to  the  melvaram  upon  the  land. 

Jagamnatha  Pandiajiar  v.  Muthia  Pillai  ...  ...  ...  ...       477 

8. Tenant  erecting  buildings  not  for  agricult^tral 

purposes — Tenant's  only  right  to  demolish  and  remove  building  mate- 
rials  during  continuance  of  lease — Tenant's  right  after  termination — 
Option  of  landlord — Transfer  of  Property  Act,  Ss,  61  and  108 — Law 
prior  to  Transfer  of  Property  Act  ^  Hindu  and  Mahom^dan  Laws  on  the 
-subject. 
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Where  under  a  lease  it  is  provided  that  the  tenant  will  remove  at 
the  end  of  the  term  the  saperstraetarehe  may  build  upon  the  land 
snu  vaoate  the  site,  the  tenant  eannot  claim  any  oompensation  from 
the  landlord. 

Sven  before  the  Transfer  of  Property  Act,  it  has  long  been  jadicially 
settled  that  the  maxim  of  the  English  Law  "  Quicquid  inadificatur 
solo  solo  cedtt"  does  not  generally  apply  here. 

Thakoor  Ckander  Paramanick,  B.  L.  B.  (F.  B.)  Sapp.  Vol.  597, 
followed. 

The  law  npon  this  sabject  prior  to  the  Transfer  of  Property  Act  was 
not  the  Hinda  and  Mahomedan  Laws  as  such  as  under  8.  16  of  the 
Madras  Civil  Courts- Act.  Those  laws  were  not  strictly  applicable  to 
eases  arising  from  contract.  But  Hindu  Law  was  applied  in  the 
absence  of  any  special  usage  as  custom  as  a  rule  of  justice,  equity 
^     and  good  conscience. 

According  to  the  Hindu  Law  if  a  man  should  build  a  house  on  the 
ground  of  a  stranger  and  live  in  it  paying  for  it,  he  might  remove 
the  building  materials  when  he  should  leave  the  houbo  and  not 
claim  any  compensation,  but  if  he  should  be  a  trespasser  bud  build 
on  the  land  without  the  owner's  wish  he  could  not  remove  the 
building  materials. 

According  to  the  Mahomedan  Law  even  a  trespasser  would  be  en* 
titled  to  remove  the  building  materials  when  he  should  be  directed 
to  restore  the  land  to  the  owner  and  he  would  not  be  entitled  to 
claim  compensation.  But  if  removal  be  injurious  to  the  land,  the 
owner  would  have  the  option  of  paying  compensation  equal  to  the 
value  of  the  materials  of  the  building  if  it  were  demolished. 

Soeretary  of  State /or  Foreign  affairs  v,  Charlesworih  Pilling  and  Co,, 
I.  L.  R.,  86  B.  1  referred  to. 

The  rules  laid  down  by  the  Transfer  of  Property  Act  substantially  re« 
produce  the  law  as  it  stood  before  the  Act. 

Under  8. 108  of  the  Transfer  of  Property  Act  the  lessee  must  not,  in 
the  ahaenoo  of  a  contract  of  local  usage  to  the  contrary,  erect  with  • 
out  tho  lessor's  consent  on  the  property  dem  sed  any  permanent 
superstructure  except  for  agricultural  purposes  and  the  lessee  may 
remove  at  any  time  during  the  oontinuanee  of  the  leate  all  things 
attached  to  the  earth  and  must  restore  the  land  to  the  lessor  on 
the  deteiminatioii  of  the  lease  in  the  state  in  which  it  was  at 
the  time  of  the  letting. 

Where  the  tenant  has  not  removed  the  materials  during  the  continn* 
anoeof.the  tenancy,  the  ordinary  or  common  Uw  of.  the  country 
is  that  the   lessor  has  the  option  either  to  take   the  VntHtfngiCW 
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,  pay iD|^  oomponaation  or .  if  he  it  unwilling  to  p»j  oompeosation  to 

.  .  ^  aUow  the  tenant  io  remoTe  tb«  building 

The.ineature  of  oompensation,  if .  the.  lessor  ezeroiseB  the  option  of 
takii  g  t^e  building  is,  according  to  the  Mahomedan  Law  as  laid 
down  in  the  Heda}  a,  the  Talue  of  the  materials  after  the  building 
is  demolished. 

Obiter :—- Where  a  person  believes  in  good  faith  that  he  had  in  the 
property  the  absolute  interest  of  a  permanent  lessee  and  in  such 
faith  erected  a  peimLhent  building  on  the  site  he  would  be  en- 
titled to  claim  compensation  if  it  should  be  ultimately  held  that  he 
had  no  permanent  interest  and  must  surrender  the  land.upon  the 
.  principle  recognised  in  S.  61  pf  the  Transfer  of  Property  Act. 

From  the  fact  th  t  the  lease  expressly  permits  the  tenant  to  erect 
permanent  building  it  cannot  be  implied '  ae  one  of  the  erms  of 
the  contract  of  lettiLLg  that  the  lessor  will  not  exercise  his  right 
of  ejectment  without  paying  compensation  for  the  buildings  erected 
by  the  tenant. 

Decision  of  Innea,  J.,  in  Mahalatehmi  AmrnaX  v.  Palani  Cheiti,  6  M.  H. 
C.  E.  t4o  dissented  from. 

The  only  difference  between  letting  land  without  permiBsion— either 
express  or  implied  —to  erect  buildings  thereon  and  letting  the  same 
with  such  permission  is  that  in  the  former  case  the  lessee  cannot 
nnder  CI.  (p)  of  S.  108  of  the  T.  P.  Act  erect  any  permanent  build- 
ings on  the  iHud  (except  for  agricultural  purposes)  and  if  he  does, 
a  suit  for  a  mandatory  injunction  for  the  removal  of  the  building 
even  during  the  term  of  the  lease  will  lie. 

Ramanadhan  v.  Zaminda^  of  Ramnad,  I  L.  B.,  10  M.  407  referred  to. 
Inndi  Kani  Rowthen  v.  Nawarali  Sahib  ...  ...  ...  ...       26 

3.  TefMnt*B  holding — R^inquiehment  of  portions- 


Validity. 
Where  a  tenant  relinquishes  portions  of  the  dry  lands  in  hia  holding, 
such  relinquishment  is  invalid  if  the  portions  are  not  ear-marked 
and  not  capable  of  identification  and  the  tenant  pays  a  ounsoli* 
dated  assessment  on  his  holding. 
If  the  portion  is  a  separate  holding  bearing  a  separate  assessment, 
then  the  relinquiBhment  will  be  valid. 

Where  a  tenant  holds  dry  and  garden  lands,  it  is  open  to  him  to  re- 
linqnibh  the  dry  land,  keeping  the  gaiden  lands  when  the  latter 
heir  a  separate  usbessment. 

Rajah  of  Venkatagiri  \.  Muaani  Chenchi  Reddy    ...  ...  ...       108 


Well  conetructed  by    tenant — Land  irrigated 

by  icell — Garden  crops  raided — Oard  n  rate — Payment — Implied  eantrtict 
— iiTotfoe  to  Uh^^nt—Omieeion    ta  give  parHenlare  of  date^-^lfo  maUrial 
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The  mere  fact  that  garden  rates  were  paid  hy  the  tenant  for  a  few 
years  for  land  irrigated  by  means  of  well  constructed  by  himself 
wooM  not  raise  any  presumption  of  an  implied  contract  i  o  pay  the 
said  rates ;  though  it  would  be  otherwihe  if  the  payments  had  con- 
tinued for  a  long  period  and  the  transaction  should  be  attended  by 
other  oircumstanees. 

'  Omiiision  to  entt^r  the  dates  on  which  the  kists  are  due  is  not  a 
material  irregularity  so  as  to  vitiate  a  noticOj  provided  the  fasli 
with  respect  to  which  the  rent  is  due  has  been  correctly  given  in 

■    the  notice. 

Venkafii  Narasimha  Appa  Roto  v.  Nalla  Kondayya  ...  ...       146 

legftl  F:raOtitlone:;'8  Aot,  Ts.  87  and  28.— Ottf/<>e«  duhursed  6y  Vakil 
—Pnmate  hy  client  for  $ueh  o^fees—Pranofe  not  filed  in  Court— Vaiidity 
of  pro-note — Right  of  Vakil  to  claim  recovery — Lien  upon  sunm  received 
from  Court, 

A  promissory  note  taken  by  a  Vakil  from  his  client  for  an  amount 
not  advanced  by  way  of  loan^  but  disbursed  by  the  Vakil  t  the 
request  of  the  client  for  outfees  in  the  suit  in  which  be  is  retained 
as  Vakil  is  within  the  meaning  of  S.  28  of  the  Legal  Practitioners' 
Act  an  "  agreement  respecting  tl'O  -imount  of  payment  for  charges 
incurred  or  disbursements  made  "  by  the  Vakil  in  respect  of  the  suit 
in  which  he  is  retained  as  Vakil  and  if  not  filed  in  court  is  void 
under  chat  sei-tion. 

The  section  is  general  and  is  not  restr'cted  in  its  operation  to 
agreements  which  provide  for  the  payment  of  a  larger  nmount 
.  than  the  disbursements  actuallv  made  for  outfees  or  of  a  lump 
sum  irrespective  of  such  disbursements  or  for  payment  of 
pleader's  fee  in  excess  of  what  may  be  allowed  under  the  Bules 
framed  under  S.  27  of  the  Legal  Practitioners'  Act. 

BQM'Ud'diny,KaHmBak8h,l.h,n,tJ2  A.  160  and  Sara «  Chunder 
Boy  Chawdhry  v.  Chandra  Kanta  Roy,  I.  L.  R.,  26  C.  806, 
dissented  from. 

Although  such  agreement  may  be  invalid  the  pleader  is  not  disentit- 
led, in  the  absence  of  any  agreement,  to  claim  the  repa,;ment  of 
outfees  advanoeil  by  him  or  reasonable  remuneration  in  respect  of 
his  professional  servioes. 

fiama  v.  Kunji,  I.  L.  B.,  9  M.  876  and  Kriehnceami  v.  Keeava,  I.  L.  B., 
UM.63,  ifoUowed. 

The  Legal  Practition«*rs'  Act  does  not  enact  that  no  claim  by  a  pleader 
for  professional  services  rendered  or  for  recovery  of  outfees 
adTanced  shall  be  sustainable  unless  an  agreement  iii  writing  for 
the-same  hat  been  entei^  into  with  the  cli^t  and  filed  in  court 
bit  otHj  ihM  an  agreement,  if  any,  entered    into  in  respect  of  the 
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Li^aaioid  and  Tenant— ConfftfMf^d.  ,  f  ^Jf^^^* 

same  shall  be  void  and    unenforceable    n&less  the   same  has  been 
reduced  to  writing  and  filed  in  court. 

A  Valcil  who  disburses  ontfees  at  the  request  of  his  client  and  takes  a 
proQote  for  them  which  not  being  filed  in  oourt  becomes  void  is 
entitled  t<»  recover  such  ontfees  independent  of  the  void  promiMory' 
note  and  is  entitled  under  S.  217  of  the  Contract  Act  to  retain  the 
same  out  of  the  sums  received  by  him  to  the  credit  of  his  client  in 
the  suit  in  which  he  has  disbursed  the  outfees. 

Q^mTe  : — Whether  a  Vakil  will  be  entitled  in  the  absence  of  etpress 
authority  from  the  client  to  retain  out  of  monies  received  by  him  in 
one  suit  fees  or  outfees  due  on  disbursed  by  him  in  another  suit. 

SubhaPillai  y.Ramasamy  Aiyar  ...  ...  •«.       214i'- 

1.    Letters  Fatent,  S  IS—Charter  Act— Civil  Procedure  Code,  8s.  160  and 
386 — S.  886,   C.  P.  <\,  ewhcmMiive — Order     directing    exainination 
of  witness  hy  eommission— Judgment — Inherent  jurisdiction  of  Courts 
to  prevent  abuse  nf  process. 

S.  886,  C.  P.  C,  Ib  exhaustive  of  the  causes  in  which  a  court  can  direct 
the  issue  of  a  commission  to  examine  a  witness.  Gopal  Owmder 
Sircar  v.  Kamodhar  MoocheCy  7  W.  B.  C.  B.  349  a  case  under  Act 
VIII  of  1869  followed. 

Although  on  application  of  a  party  to  a  legal  proceeding  summoiia 
to  a  witness  will  ordinarily  issue  and  a  court  is  bound  to  issue  a 
summons  under  S.  159  except  in  cases  governed  by  S.  886,  C.  Y,  C, 
a  Court  has  an  iuherent  n^^t  to  prevent  an  abuse  of  its  own  |m>cess 
and  where  it  is  shewn  that  the  process  is  applied  for  not  honafide  for 
the  purpose  of  obtaining  any  material  evidence  the  Court  will  be 
justified  in  declining  tb  issue  process. 

'^er  Quhrahmania  Aiyar ^  J  : — An  order  of  a  single  judge  directing  that 
a  litigant  is  not  entitled  to  insist  on  examining  a  witness  in  oourt  but 
that  a  commission  may  issue  to  such  witness  is  a  judgment  within 
the  meaning  of  S.  15  of  the  Letters  Patent. 

Per  Sankaran  Nair,  J : — The  High  Court  has  power  under  the  Charter 
Act  to  set  aside  an  order  passed  by  the  Subordinate  Judge  refusing 
to  examine  a  witness  by  commission  and  directing  him  to  be 
examined  in  Oourt. 

Virahctdran  Chetty  v.  Nataraja  Desikar    ...  ,„  ...  ^,       339 

8.  16* — Judgment  in  a  criminal  trial — Security  for  keep* 


ing  the  peace — Criminal  trial. 

Per  Sir  Suhrahmania  Aiyar,  Officiating  Chief  Justice : — 

An  order  of  a  magistrate  requiring,  a  person  to  give  secoritT'  for 
keeping  the  peace  under  6.  107  of  the  Cr.  P.  C.  is  a  "  Gfiminal 
trial"  and  any  order  pasied  on  appeal  or   in<  revision   in  < 
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tion  with  snoh  a  prooeeding  by  a  siDgle  Judge  of  the  High  Court 
is  an  order  passed  in  a  CriiDi&al  ti'ial  and  no  appeal  will  lie 
under  S.  I07  of  the  Cr.  P.  C.  is  not  a*' Judgment*'  under  section 
15  of  the  Letters  Patent. 

Per  Rusself  J.  .- — An  order  of  u  single  Judge  refusing  to  interfere 
in  revision  with  an  order  passed  by  a  Magistrate  requiring  secu- 
zity  to  be  taken  under  S.  107  of  the  Cr.  P.  C,  is  not  a  Judgment 
under  S.  15  of  the  Letters  Patent. 

Bamasami  Reddi^  in  re  ...  ...  ...  ...  ...       394 

Xiien  oC  yakil  -.—See  Lkgal  Fbactitiokess  Act. 

1.  LiadUtion     Act,    a  7    and  Asts  120,     IMi—See  Hindu 
Law  (10). 

^  ,  8.  14. —  Properties  beyond  pecuniary  jurisdiction  of 

first  Comrt — Person  not  entitled  added  as  co-plaintiff  in  first  suit—Same 
course  of  action — Same  cause  of  action — Same  parties. 

Where  the  plaintiffs  as  next  heirs  of  the  last  male-owner  brought  a  suit 

in  the  District  Munsif 's  Court  for  the  recovery  of  certain  properties 

and  a  third  person  who,  howevi  r,  was  subsequently  found  fo  havo 

no  real  claim  was  added  on  that  third  person's  application   as  a  co- 

plaintifF  and  on  its  being  found  that  the  value  of  the  properties  was 

beyond  the    pecuniary    jurisdiction  of    the    District    Munsif    the 

plaintiirs  withdrew  a  portion  of  the  claim,  but  the  final  order    was 

that  the  plaint  should  be  returned  to  the  proper  court 

Held,  (1)     that  a  subsequent  suit  by  the  two  plaintiffs  for  recovery  of 

the  properties  including  the  pioperties  withdrawn  in  the 

course  of  the  first  suit  was  founded  upon  the  same  cause 

of  action  $ 

(a)  that  such  subsequent  suit  was  between  the  same  parties 
notwithstanding  the  fact  that  a  third  person  who,  how- 
ever, was  found  to  have  no  real  claim  was  added  as  a 
co-plaintiff  in  the  first  suit  on  his  application ;  and 

(8)  that  the  plaintiffs  were  entitled  under  8. 14  of  the  Limit- 
ation Act  to  a  deduction  of  the  time  occupied  in  prosecu- 
ting the  first  suit. 

Yenkaiasubbiah  v.  Pichamma      ... 


(1877),  Arts.  18  and   IftO.-^ct  ix  of  1871 

irt.  aO-Xfljid  Acquisition  Act  I  of  18W,  8s.  17  and  A»—Act  X  qf  1870, 
a  M-^AcquisiHon  of  land  for  public  purposes-^Direction  to  vest  and  take 
possessim—Colleelor's  refusal  ta  make  award— Suit  for  damages-^Limi- 
tation^^One  year  from  refusal. 

8. 64of  the  Land  Acquisition  Act  X  of  1870,  which  corresponds  to  8. 
48  of  Aet  I  of  1894,  does  not  include  acase  in  which  the  land  it 
vested  in  Government. 
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LimSlation  Adt-Continued. 

^Article  IS  of  the  Limitation  Act  of  1877  (corresponding  to  Article  90 
of  Act  IX  of  1S71)  ref  rs  only  to  snits  for  conipenBation  for  non* 
completion  and  ref  asal  to  complete  the  acqninition  referred  to  in  8. 
54  of  Act  X  of  1870  (S.  4S  of  Act  I  of  1804). 

A  suit  by  a  person  for  damages  against  the  Collector  for  refusing  to 
make  an  award  with  respect  to  lands  which  had  become  vested  in 
Government  by  virtne  of  a  direction  under  S.  17  of  Act  I  of  1894  is 
not  governed  by  Art.  18,  bat  by  Art.  120  of  the  Limitation  Act,  and 
will,  therefore,  be  within  time  if  filed  within  6  years  from  the  date 
of  Collector  informing  the  plaiutiflP  of  the  refusal  to  make  the  aVaf  d. 

Where  there  is  a  direction  onder  8.  17  of  Act  I  of  1894  and  t^ 
Collector  refoses  to  make  the  award,  the  owner  of  the  land  is  not 
entitled  to  the  land  but  only  to  damages  against  the  GoUeotor  for 
the  breach  of  a  st  itutory  duty. 

Venkayya  v.  The  8ecreta}'y  of  State  for  India        ...  ...  ...       178 

4. • Art.  99.— Transfer  of  deht  by  cre- 
ditor— Satiifaction — Taking  of  pro-no%  effect  of^uit  to  set  aside  discharge 
for  mist'tke— Limitation  Act  XV  of  1877,  Art,  96 — Mistake  effect  of— Dis- 
covery of  mistake  by  one  partner ,  effect  of^  on  another-^ontract  Act,  8.  65 
— Compensation, 

A  transfer  by  a  debtor  to  his  creditor  of  a  debt  due  to  the  fqrmer 
cannot  operato  as  a  discharge  of  bis  debt  unless  the  traniifer  js  ao- 
cepted  as  a  satisfaction  of  the  debt  and  not  meroly  as  a  means 
whereby  the  creditor,  on  realization  of  the  debt  assigned  to  him, 
may  appropriate  the  same  towards  the  debts  due  to  him  from  his 
original  debtor. 

There  can  be  no  ratification  of  a  part  of  the  agent's  act  except  in  the 
sens^  that  it  is  a  ratification  of  the  whole. 

Where  a  pro-note  is  taken  by  the  creditor  from  his  debtor  there  is  no 
discharge  of  the  debt  by  the  creditor. 

A  suit  by  a  creditor  for  setting  aside  a  discharge  made  by  him  on 
the  ground  of  mistake  is  governed  by  Article  96  of  the  Limitation 
Act, 

Where  the  mistake  is  as  to  the  belief  of  a  party  that  a  third  person  is 
liable,  the  mistake  must  be.takan  as  discovered  when  the  third  per- 
son repudiates  his  liability  and  communicates  such  repudiation 
either  to  the  party  or  to  his  partner. 

Where  a  right  of  action  is  in  two  or  more  partners  and  one  of  them, 
discovers  the  mistake  b^  reason  of  which  a  contract  (in  respect  of 
which  relief  has  been,  sought)  has  been  entered  into  by  another  of 
the  partners  on  behalf  of  the  partnership  the  period  of  limitation 
prescribed  by  Article  96,  will  begin  to  run  from  the    date  of  suoh 
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diooorery  notwiths'Anding  that  the  latter  partner  chooses  to  persist 
in  hk  mistake  even  after  the  mistake  is  pointed  out  to  him  by  the 
other. 

The  relief  contemplated  by  8.  65  of  the  Contract  Act  is  that  the  part 
prejudiced  by  the  mistake  shonld  be  relieved  from  the  consequences 
thereof* 

Where  the  plaintiffs  by  mistake  released  a  debt  dae  to  them  they 
wonld  be  entitled  to  be  placed  in  the  same  position  as  they  wonld 
be  if  there  had  been  no  release  and  also  compensated  for  any  loss 
which  may  have  necessarily  resulted  f  i-om  the  mistake. 

Where  the  debt  which  was  released  by  mistake  was  on  the  date  of 
discovery  of  the  mistake  not  barred  by  the  statute  of  ]imitati«  ns  the 
party  entitled  to  relief  on  the  ground  of  mistake  could  claim  no 
compensation  as  no  lost  was  sustained.  He  can  only  be  entitled  to 
^  •  •.  to  a  d*elaration  that  the  release  is  void  and  should  be  cancelled  if 
in  writing. 

*  But  where^he  diBbt  released  by  mistake  is  barred  at  the  date  of  the 
discorery,  there  is  a  loss  which  is  the  neccHsary  result  of  the  mis- 
take when  relief  against  the  mistake  will  comprise  not  only  a  can- 
•ellation  of  the  release  but  also  oompeusation  for  the  loss. 

Madrtu  CUmMoUdated  Sugar  and  Spirit  Factory,  Limited  v.  William 
Sismnore  Shai:  ...  ...  ...  ...  ...  ...       448 

I  — — — — ^  Art-.llO— SwBbntBicovbet  Act(I). 

I. Ait.  191 — See  Landlord  and  tenant  (1). 

T    '  Ar''.  141 — Onus  of  proof  as  to  the  date  of  tcidow's  death — 

Widow  laet  heard  of  prior  to  Uoelve  years  before  suit — Presumption  of  as 

toUmeofdeath^Evidence  Act,  Ss.  lo7,  108. 

In  a  suit  by  a  reversioner  for  possession  cf  lands  on  the  death  of  a 

widow  the  onus  is  on  the  plaintiff  to  show  that  the  suit  is  brought 

within  18  years  fLom  the  widow's  death.     Where  it  wus  proved 

that  the  widow  was  last  heard  of  on  a  date  prior  to  12  years  before 

soit,  Held  that  it  lay  upon  the  pla*ntiff  to  prove  that  the  widow 

died  within  twelve  years  prior  to  suit ;  and  in  the  absence  of  such 

proof  his  suit  should  fail.     When  the  question  is  not  one  of  death, 

but  death  at  a  particular  time,  there  is  no  presumption  as  to  such 

time,  bat  the  party  who  has  to  mike  out    death  at  a  particular 

time,  must  make  it  out  by  evidence. 

Venkata  Hanumanulu  Oaru  v.  Lachchamma  ...  ...  ...       464 

••    ■  Arb.  l*tB:—See  Civil  Procbdube  Code,  (H)- 

•• ,  Arts.     178    and   n9.— Transfer    of  decree^Trans- 

feres  applying  for    eteeutivn — Objection    by   judgment- debtor — Transfer 
^emmd/er  Mm—Ap^^Ueation  diemieeed^Smt  by  tranefereafor  estahtiek* 
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Xtoitation  Aot—C<mti»ued.  ^ng^. 

ing  right  and  decree — Applicatiim  for  execution — Revival  of  former  dppU' 
cation — Lim  itaiion. 

Where  the  transferee  of  a  decree  applies  for  ezeoation  which  is 
rejected  on  the  ground  that  the  transfer  is  for  the  benefit  of  the 
judgment' debtor  and  where  after  establishing  his  right  to  execate 
in  a  sait  he  again  applies  for  execution,  such  application  is  merely 
to  revive  or  continue  the  former  application  and  is  governed 'by 
Art.  178  of  the  Limitation  Act  and  not  by  Art.  179. 

Narayana  Namhi  v.  Pappy  Brahtnani,  I.  L.  R  ,  10  M.  22  overruled. 

Time  only  begins  to  run  from  the  date  of  the  decree  declaring  the 
respondent's  right  to  proceed  in  execution. 
Suppa  Reddiar  V.  Avudai  Animal     ...  ...  ...  ...  ...     401 

Liltiitatioil  :—See  (/iviL  Procedure  Code  (15). 

f or  appUoation  to  svbstltite  legal  s9farMeBtatiTe:—aee 

Civil  Procedure  (Ifi). 

sTxit  for  damages  on  CoUeo tor's  refvsal  to  make  order  :— 

Sec  Limitation  Act  (3). 

Lunaoy  on  head  of  mntt,  elTeofe  of -.—See  Belioioub  Endowment. 

1.  Madras  Aob  II  oF  1864.  ts.  1,  a,  3,  26  and  M  and  Madras 
AotV  or  1884  andAo;VI  of  1900,  fi.  49 .— See  Pknal 
Assessment. 

8. II  or  1894   and  III  of    1895,  S.   UL-Rights 

of  action  affected— Pendinj  actions  not  affected — Adoption  ^nade  under 
pollution — Parties  of  the  same  gotra — Datta  homam  not  necessary — 
Statute f  construction  of — Effect  of  new  statutes  on  pending  actions  and 
procedure. 

When  the  Legislature  alters  the  rights  of  parties  by  taking  away 
or  conferring  any  right  of  action,  its  enactment  does  not  affect 
pend  ng  actions  unless  it  applies  in  express  terms  to  such  actions. 
It  is  otherwise  when  an  enactoient  merely  affects  the  procedure. 
S.  21  of  Madras  Act,  III  of  1805,  dues  not  negative  the  application 
of  the  above  general  rule.  Madras  Act,  II  of  1804,  when  extended 
to  the  office  of  Village  Accountant  in  the  Venkatagiri  Estate  did 
not  affect  pending  suits  relating  to  such  office  at  the  time  of 
extension. 

When  parties  are  of  the  same  gotra,  the  performance  of  datta  homam 
is  not  necessiiry  for  the  validity  of  an  adoption ;  so  that  an  adoption 
made  under  pollution  of  the  persons  giving  and  taking  cause  by 
the  birth  of  the  son  adopted  and  the  death  of  the  wife  of  the 
adoptive  father  will  not  be  invalid  if  the  parties  are  of  the  same 
gotra. 

Ohimiui  Naraeiah  y,  Mangamma  ...  ...  .^.  .;.      •-—.;;"    S40 
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•    ' :  IZ  of  1.894. — Karnam*8  einoluinent»^Poa8$$8%on  adverse 

ie  ofioe  holder — PreBcriptive  title—8wt$  cogntMahle  hy  Civil  Courts. 

Tlietniliiig  in  Velu  Pandaram*B  case  is.  also  applicable  to  lands  alio- 
naled  by  the  holder  for  the  time  being  of  the  hereditary  office  of 
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Prior  to  Act  II  of  1894  being  extended  to  the  office  of  kamam  in  a 
permanently  settled  district,  suits  in  respect  of  snch  office  and  the 
emolnments  thereof  were  cognizable  by  Civil  Courts  and  governed 
fay  the  ordinary  Law  of  Limitation. 

A  possession,  which  is  adverse  to  the  holder  of  a  Kamam  office,  is 
adverse  to  his  successors. 

y«imthalam  v.  Kamaragit ...  ...  ...  ...  ...  ...     436 

IIZ  of  189fti  S.  5* — Service  Inam — Inalienable  character 

€f  Inam — Decree  for  sale — Jurisdiction — Waiver-Sstoppel. 

The  provisions  contained  in  S.  5  of  Biadras  Act  III  of  1896  are  abso- 
Into  and  Civil  Courts  have  no  jurisdiction  to  order  sale  of  inam 
properties  falling  within  the  scope  of  the  Bevtion. 

A  Court  cannot  pass  a  decree  f^r  sale  of  properties  ueclared  inalie- 
nable  by  statute,  en  considerations  of  Public  Policy.  If  the  inter* 
dlf^^  upon  alienation  be  only  for  the  benefit  of  particular  persons, 
or  for  reasons  not  based  on  considerations  of  public  policy,  it 
will  bo  open  to  parties  to  waive  their  objeciions  as  to  the  non* 
alienable  character  of  the  property  and  be  estopped  by  a  decree 
passed  as  against  them;  but  where  the  enactment  has, as  in  the 
ease  of  8.  5  of  Madras  Act  III  of  1895,  some  object  of  public  policy 
in  view,  the  rule  to  enforce  the  prohibition  literally  and  strictly 
and  no  question  of  waiver  or  estoppel  will  arise.  Vaset^i  Harihhai 
V.  Lallu  Akhu,  I.  L«  B.^.9  B.  285,  Sadaahiv  Lalit  v.  Jayanti  Bai, 
I.  L.  B.,  8  B.  186,  Narayana  Khandu  Kulkama  v.  Kalgauda  Birdar 
Patel,  I.  L.  B.,  14  B.  404  distinguished. 
Maharajah  of  Vitianagaram  v.  Chelliah         ...  ...  ...  •••     468 

Malabar  Lair,  STambiidri  Bxahmina  of  Malabar.—Jtmtor 

mtmhers  of  an  illofn — Bight  to  marry — Custom — Onus, 

The  juuior  members  of  a  Nambudri  Illom  in  Mulabar  are  not  prohi- 
bited by  law  or  custom  from  contracting  valid  marriages  in  their 
own  community. 

The  onus  of  proving  that  snch  members  cannot  validly  marry  lies  on 
the  person  who  avers  it. 

Pappi  Anterjanam  v.  Teyyan  Nayer        ...  ...  ...  ...       214 

— TarvMdf    meaning    of — Tavashi,   meaning    of — Xamavan^s 

r%^\i  %o  renofince  Kamavanship— Status  of  JTaniovcm — ImmoveahU  pro* 
feriff-J^tegistration  Act,  8,  17. 
6 
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Malabar  jMW.^O<mHnved, 

Page. 

A  Kama^an  in  Malabar  is  the    senior  maid  meiuber  cff  a  group  of 

perfions  all  of  them  tracing  their  descent  in  the  female  line  frdm  itf 

common  female  ancestor  (and  forming  a  Maromakkatayam  tarfrad) 

owning  joint  property  onder  the  absdlote  control  and  management 

of  the  Kamavan. 

The  term  tavazhi  is  used  in  three  senses  .--^(l)  A  mother  and  her  des* 
cendnnts  in  the  female  line  or  the  line  of  a  singte  mother ;  (2)  anj 
branch  of  a  tarwad  in  separate  possession  of  a  portion  bf  the  joint 
family  property  holding  the  same  for  convenience  of  enjoymtot ; 
(8)  a  branch  of  a  tarwad  separated  in  interest  from  the  main  tar- 
wart.    It  is  then  really  a  tarwad  by  itself. 

It  is  open  to  the  Kamavan  of  a  tarwad  to  renounce  his  Kamavanship 
including  his  right  to  manage  the  tarwad  affairs. 

Per  Suhrahnuuua  Aiyar  and  Boddatn,  J.  J. : — ^The  right  to  the  status 
of  a  Kamavan  cannot  be  treated  as  an  interest  in  immoveable 
property  within  S.  17  of  the  Registration  Act 

Shuppu  Me  on  V.  Narayanan      ...  ...  ...  ...  ...      415 

Manager,  pe  sonal  UabilltCT  of:-fieeDscBKKiNFAToif  ofManaoe&, 
Matath  pat'.>  powers  o.  i—S^  Religious  Endowmknt. 

Maxim,  'Vdmoez  b^o  dellbto  mellorem  s^ani   oondiUoti^BM 
iacere  potest*:— Sec  Hindu  Liw  (12). 

Merger  of  mortgage*.— fi^ee  Civil  Procrdubb  Code  (2). 

Minor,  d  ty  of  CoTrt  with  regard  to  :—8ee  Civil  Pbooedubb  Code 
(i7). 

Mit  a,  lOTOn^e  sale  To:.*  a-rears.— P«*rcfca«c   by    Oovemmcnt—BeBtora' 
Hon,  eiect  of— Implied  grant  of  cu$tomary  supply  of  water-- Eamnentt  cf 
necesBttySoeo^id  crop— Levy  of  water-cess — Supply  of  water  through  Go- 
vernment source— Improvements  by  Government— 8ec<md-croit  cultivation. 
Where  the  Govcmtnent  purchases  a  mitta  sold  for  arrears  of  revenue 
and  restores  it  to  the  son  of  the  defaulter,   the  law  will  imply  that 
this  restoration  or  grant  in  the  absence  of  a  special  contract  to  the 
contrary  will  carry  with  it  all  the  rights  of  water  and  other  ease- 
ments  of  necessity  existing  at  the  time  of  such  restoration  or  gttiut. 

Morgan  v.  Kirhy,  I.  L.  R.  2  M.  46  j  Chanham  v.  Fish,  87  R.  R.  665 
followed. 

The  grantee  aud  those  claiming  under  him  will  be  entitled  to  the 
customary  supply  to  his  tanks,  and  when  the  water  arrives  in  his 
tanks  ho  can  do  what  he  likes  with  it. 

WaHs  V.  Kelson,  L.  R.  6  Ch.  166  and  I7ie  Secretary  of  State  for  India 
in  t'ouncil  v.  :Perumal  Pillai,  I.  L.  R..  24  M.  279  refened  to. 
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by  gQirenuneat  tp  Uie  w»ter  flowing  in  a^l  uatana  channels  which 
are  anhject  to  rif^to  ^In^y  acquired  in  water. 
In  the  case  of  water  flowing  through  a  Government  source  which  is 
unproved  by  Ooreniment  the  ^mindar  whose  tanks  depend  for 
their  supply  upon  the  water  flowing  through  such  source  may  be 
entitled  to  a  certain  supply  of  w»ter  free  ;  but  the  onus  of  proving 
the  extent  of  this  supply  is  on  the  Zemind^,  and  if  he  fails  to  dis- 
charge this  burden  h^s  suit  for  restraining  the  Government  from 
levying  ^^ter-cess  for  second  crop  cultivation  and  for  refund  of  the 
waterKsees  collected  must  be  dismissed. 

Maria  Susai  Mudaliar  v.  Secretary  of  State  for  India  in  Council         ...       860 

■ehiai  MNNiages^nt  by  Qovemment.- Temple  to  receive  assessment 
—Effect  ef  arrangement — Be«  judicata-— Cert4iinty  of  estoppel — Decision 
in  u  emit  for  one  fatii  how  far  binding  in  suit  for  euhseqftent  fasli. 

Where  in  lieu  of  Mohini  allowance  payable  to  a  temple  by  the  Govern- 
ment the  liability  of  the  temple  to  pay  assessment  on  certain  lands 
was  released  and  for  the  balance,  the  Government  directed  the 
first  crop  assessment  payable  on  certain  lands  by  defendant's  ances- 
tors to  be  paid  to  the  temple  and  the  defendant's  ancestor  executed 
an  undertaking  to  Government  to  pay  such  assessment  to  the  temple 
and  the  trustees  of  the  temple  also  executed  Muchilika  to  Govern- 
ment agreeing  to  receive  the  assessment  in  satisfaction  of  their 
claims  for  mohini,  the  claim  of  the  temple  for  such  assessment 
was  not  based  upon  any  contract  between  the  temple  and  the 
choultry  irrespective  of  any  possession  by  the  latter  of  lands.  It 
was  a  claim  to  enforce  the  liability  upon  property  as  by  the 
^Kr^ogeiDQent  the  lands,  the  revenue  of.  which  was  assigned  to  the 
temple,  became  inam  lands  yes^d  in  the  latter  who  became  en- 
tiUe4  to  the  m^waram  on  such  lands. 

In  a  former  suit  tfaa  temple  sued  the  .defendant  fc^  the  melwaranu 
The  defendant  contended  ^at  he  was  not  in  possession  of  so 
mooh  of  lands  as  was  believed  to  have  been  in  the  possession  of 
the  defendant's  ancestor  at  the  time  of  the  arrangement.  The 
plaintiff's  claim  was  decreed  by  the  Mnnsif  on  the  ground 
that  the  defendant  should  seek  his  remedy  from  Government 
AOdt^Siib'JQdg^iQQnfinned  this  decree  qpon  the  ground  that  the 
i^ef sjftdi^t  yas  pyedluded  from  raising  his  contention  by  leason  of 
tha.pafna&tsjinade  by  his  family  ,  for  a  long  .time   upon  the  whole 

•.  f^nty  .  Iit.Bj^pond.appo&l}  iM^  B^gJ^.C/O^  held  that  they  *'  saw  no 
XSaao*^  to  ^fflpr  irqm  the  coprts  below". 

In  a  second  suit  by  the  t^FUfli^^  Xor  the  m^m^jetan  ,due  for  different 
^^ifff^wfl^fif^-tioaalt^V'^^  plttiAtiff  pleaded  that 

ik»aa  lift  imtffflfii  hr  thft  ftirmiHr  dfioision. 
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Held  (l)t    that  in  order   to  sustain  a  plea  of    res  judicata  "  \^hat  wea 
relied  upon  as  estopped  mnst  be  certain. 

(2),  that  where  the  first  conrt  based  its  decisibn  upon  one 
gronnd  and  the  second  oonrt  upon  different  and  inconsistent 
ground  and  the  third  conrt  simply  affirmidd  the  decisioEi 
of  both  the  courts  the  decision  was  uncertain  and  it  would 
be  impossible  to  say  what  exactly  was  decided. 

(8),    that  the  decision  in  the  former   litigation  was    not  res  judicaW* 
and  the  defendant  was  entitled  to  raise  his  contention. 

(4),  that,  even  apart  from  this,  a  decision  in  a  suit  formelwaram 
of  one  falsi  would  not  estop  the  defendant  who  was  sued 
for  melwaram  for  subsequent  faslis  from-  contending 'tba^:iK 
he  was  not  in  possession  of  the  lands  in  respect  of  which 
melwaram  was  claimed  and  that  as  such  he  was  not  liable 
although  he  might  have  raised  the  same  contention  In  the 
suit  for  the  previous  fasli  and  the  melwaram  was  decreed 
against  him  and  although  the  defendant  might  'not  allege 
that  the  lands  had  gone  out  of  his  possession  subsequent 
to  the  previous  suit. 

A  payment  made  to  the  temple  for  a  long  series  of  years  upon  the 
footing  that  the  defendant  and  his  family  had  the  inme  extent  oi 
lands  as  they  were  supposed  to  possess  at  the  time  of  the  arrange- 
ment would  not  bar  the  defendant  and  hia  family  from  showing 
that  they  had  not  such  extent  even  at  the  time  of  the  original 
arrangement. 
VyihUinga  Mudaliar  v^  Bamachandra  Naicker  .-.,  ...  ...       879 

MortfifaifO. — Once  a  mortgage  dUoaysa  mortgage — ApplicalnUty  of  doctrine,  to 
mortgages  between  1868  to  1882. 

The  doctrine  of  "  once  a  mortgage  always  a  mortgage"  adopted  by 
Madras  High  Court  though  erToneons  as  pointed  out  by  the  Jndicial 
Committee  in  Pattahhiramier's  ease,  13  M.  I.  A.  660  at  6i2  and 
Thamhusawmy^s  case,  I.  L.  B.,  1  M.  I  at  28  governs  mortgagee 
executed  subsequent  to  1858  and  prior  to  1875  and  between  1876 
to  1882  the  date  when  the  Transfer  of  Property  Act  became  law. 
Karvppan  Bervai  v.  Alagara  Ckmndan        ...  .;«  ...  ...       847 

Mortgagor  and  mortgagee.— Properfy  mortgaged  not  helotkifing  to  the 
mortgagor^- Decree  upon  mortgage — Decree»holder  purchaser — No  second 
decree  for  money — No  right  to  recover  property  not  mortgaged, 

A  mortgagee,  after  obtaining  a  decree  for  m6ney,  is  not  eiktitled  to 
another  decree  for  money  on  the  ground'  that  the  land  mortgaged 
to  him  does  not  belong  to  his  mortgagor,  -> 

Where  a  family  consisting  of  two'  brothdrs  dWned  two  plots  of  land 
and  in  a  partition,  each:  got  one -plot  aibd  €ne  dl  tlil^  tobHiAn  mort- 
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gaged  the  plot  which  fell  to  the  share   of  the  other  and  the  mort- 
.  gagee  obtained  a  decree  for  sale  of  the  property  mortgaged  and 
purchased  it  himself,  the  decree- holder  purchaser  will  not  be  en- 
titled to  recover  the  plot  actually  belonging  to  his  mortgagor. 
Lahthmamftw,  v.  Krishnidh  ...  ...  ...  ...  ...       490 

XoTeaUepitoperty:--iS6e  Penal  Code  (1). 

Svxder* — Accomplice  evidence — Person  inei-ely  concealing  dead  body — No  dcconi- 
pUee — Kecessity  of  corroboraHon, 

Held  by  Sir  8,  Suhrahmania  Aiyoff  Offg.  C.  J.  and  Sir  V.  BhashyamjJ 
(Boddam  J.,  dissenting  : — A  person  who  has  helped  the  aocnted  to 
conceal  the  corpse  of  a  person  murdered  or  has  omitted  to  giffi 
information  of  the  murder  is  not  an  accomplice  although  he  may  be 
guilty  of  an  offence  either  under  S.  201  or  S.  202  ef  the  Indian  Penal 
Code. 

Per  Sir  8,  Subrahmania  Aiyar:  Offg.  C.  J. : —  •'••    '  ^ 

The  rule  that  an  accomplice  must  be  corroborated  in  a  material  par- 
ticular is  a  mere  rule  of  general  and  usual  practice,  the  application 
of  which  is  for  the  discretion  of  the  Judge  by  whom  the  case  is 
tried. 

The  rule  has  no  ^yplication  in  the  case  of  an  accomplice  who  is  merely 
a  youthful  tool  in  the  hands  of  one  who  stood  to  him  in  loco  paren' 
tis. 

An  aiocomplioe  is  a  person  who  is  a  guilty  associate  in  crime  or  who  sus- 
tains such  a  relation  to  the  criminal  act  that  he  can  be  johitly  in- 
dicted wHh  the  defendant  (principal). 

Per  r.  Bhathyam  Aiyangar,  J,: — 

The  conviction  of  an  accused  on  the  uncorroborated  testimony  of  an 
aocomplice  is  perfectly  legal  and  a  direction  to  the  jury  that ^t  will 
be  their  duty  to  convict  the  accused  if  they  believed  the  accomplice 
and  gave  credit  to  his  evidence  is  a  perfectly  legal  direction. 

A  direction  to  the  jury  that  the  evidence  of  an  accomplice  is  not  suffi- 
cient to  find  the  accused  guilty  will  be  a  misdirection. 

Ver  Boddam  J. : — An  accomplice  is  unworthy  of  credit  unless  he  is 
corroborated  in  material  particulars. 

Where  there  is  no  such  corroboration,  it  will  be  the  duty  of  a  Judge 
to  direct  the  jury  that  there  is  no  sufficient  evidence  before  them 
upon  which  they  will  be  justified  in  finding  an  accused  guilty. 

A  Judge  who  combines  the  functions  of  Judge  and  Jury  is  equally 
bound  to  scrutinise  accomplice  evidence  with  great  care  and  to  con- 
sider whether  there  is  any  corroborating  evidence  when  the  main 
•Tidenoe  is  of  an  accomplice  character. 

JiBiitmumi  Ctotmdov.  JTiny  Emperor       ...  ...      286 
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Vottce:— fi^ee  Hindu  Law  (2)  >. 

VotiO^  before  seview  t—See  Citil  Pbockdubc  Codb<S1) 

Votloe  to  tenant— omission  to  giro  particnlarB  of  tote— no 
material  irregularity  -.—See  Landlord  and  Tknant  (4). 

Onns  of  proof: — See  Railway  Company. 

Onus  of  proof  as  to  the  date  of  widow's  death  :—See  Limitation  A€t»/7). 

Onns  of  proving  onstem  prohibiting  m>rriage  :—8ee  Malabar  ^[iAw. 

Order  in  olaim  prooeedings— Besjndioata:— See  Tbak^fbr  of  Propsbtt 
Act  (1). 

Ondh  Bent  Aot  ZXIX  of  18M,  8.  141  t—Bee  Interest  Act. 

Parties  -.—See  Hindu  Law  (10). 

Vartitlon— Bight  of  a  transferee  of  a  oo-tenant's  share  x—8ec  Tbanbfkb 
op  Pboperty  Act  (1). 

Vastnrage«  right  of. — Immemorial  enjoyment — PreswnpUonr—Legal  origin, 
A  claim  by  some  cnltivatora  of  certain  villages  for  a  castom^lT  and 
immemorial  right  of  pastnrage  over  the  waste  lands  of  the  villages 
or  of  adjoining  villages  is  not  one  to  establish  a  right  in  gross. 

On  proof  of  enjoyment  f i  om  time  immemorial  a  legal  origin  for  the 
right  claimed  may  be  presumed. 

Beferenoe  to  finglish  authorities  and  application  of  English  principles 
or  doctrines  deprecated. 

A  decree  establishing  snch  a  right  of  pastnrage  will  not  prevent  the 
owners  of  the  lands  affected  from  improving  their  property  provided 
sofficient  pasturage  Is  left  and  a  provision  to>hat  effect  may  be 
inserted  in  the  decree  itself  to  prevent  future  disputes. 
Bhola  Nath  Nundi  y.  Midnapore  Zemindary    ...  ..•  ...  ...     162 

Payment  by  agent  te  third  parties  x—See  Gontbaot  Aot,<i). 

Penal  AUNSSWent— Ifodros  fiegulation  XXVI  of  lSP2—Mad^8  Act  II  of 
1864,  88.  1,  2,  3,  26  and  42— Madras  Act  V  of  1884  and  Act  VI  qf  1000, 
8.  49,  Proviso,  98,  98-A  and  9S^B— Government  land — Highway  fncroocfc- 
ment^TreBpasser  not  a  land-holder — Levy  qf  penal  aasesement — Ulegdlity 
— Croton  prerogative. 

**  Prohibitory  or  penal  assessment"  under  the  Standing  Orders  of  the 
Board  of  Revenue  is  imposed  not  because  the  party  assessed  is  a 
**  land-holder"  but  because  he  is  not  a  land-holder  and  dees  noi 
lawfully  occupy  the  land  for  which  he  is  assessed. 

ji^ch  a  l^vy  is  therefore  illegal  and  not  justified  |»^  the  Madras 
Bevesme  Beoovery .  A$s^  ^^  ^  Pl^nio,^  from  whom  the  assessment  has 
been  levied  may  reooyer  it  b*Qk  *pm  Gpvermnent  by  a  suit  in  the 
CItU  Courts. 
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Per  SiArtf^fiiMiia  Aiytir,  Offg.  C.  J:~> 

Acr<>rding  to  ihe  Madras  Begnlation,  XXVI  of  1802,  and  Madraii  Act 
II  of  i864,  Ss.  1,  2, 3,  26  and  42,  the  land  in  respect  of  which  land* 
fC99m»e  18  exigible  niiist  be  vested  in  some  person  or  persons  other 
than  the  Crown  and  the  Crown  possesses  hoihing  more  than  a  first 
charge  in  respect  of  the  revenue  dne  to  it  npoc  the  interest  of  snch 
l^erson  or  persons  realizable  b j  sale  thereof. 

It  is  the  prerogative  of  Crown  to  exact  from  a  subject  holding  arable 
land,  its  proper  share  of  prodace  thereof  or  the  equivalent  of  sneh 
produce  which  is  the  modem  land  revenoe» 

In  the  actual  exercises  of  this  prerogative,  however,  the  Crown  is  not 
snppoted  to  proceed  without  any  regard  to  definite  and  well  esta- 
blished principles,  t.  c,  it  takes  a  fixed  share  of  the  produce— be  it 
the  theoretical  sixth  of  the  Hindu  wn'tiugs  or  the  one-half  nett 
again  and  again  proclaimed  by  the  present  Government. 

P«i>  BodAam  J  :^ 

Civil  Courts  are  prohibited  from  going  into  the  question  of  the 
amoont  of  an  assessment  and  can  only  deal  with  the  general 
qnestioil  of  the  liability  to  assessment. 

A  person  in  improper  possession  of  part  of  the  surface  of  a  public 
road  ia  not  a  "  land-holder"  within  the  meaning  of  the  Bevenue 
Becavery  Act  (Madras  Act  II  of  1864)  and  Government  has  no 
right  to  impose  any  assessment  upon  him  uudor  this  Act  for  such 
ocoupttdon. 

li  is  the  prerogative  of  the  Crown  to  take  their  share  of  the  produce 
of  land  ooeupieid  under  any  such  right  as  can  give  a  saleable 
interest  to  the  occupier  in  the  land  and  such  as  will  enable  him 
to  be  i«gi0tered  under  Madras  Begulation  XXVI  of  1802,  but  this 
will  not  jasiify  the  €k>vemm6nt  in  assessing  a  mere  trespaiiser. 

The  aeqiii^ion  of  a  right  of  wa  J  in  the  public  presupposes  that  the 
right  to  the  whole  surface  of  the  road  is  vested  either  by  prescrip- 
4ion  wr  grant  in  the  public  free  of  any  assessment  for  the  use  or 
eooiipatioii  thereof  as  such,  so  long  as  it  exists  as  a  public  road 
and  the  fact  that  the  freehold  of  the  land  is  in  the  Govemmefit 
can  only  give  them  the  right  to  deal  with  so  much  of  the  land  as 
is  not  required  by  the  public  for  the  purposes  of  the  road. 

P«  BhtuhffwH  AiyangoTf  J.:— 

Where  land  is  a  portion  of  the  "  Gramanattam**  or  "  Village- site", 
the  freehold  in  bhe  soil  is  presumably  in  the  Government. 

Wfeh  a  st^reet  vests  in  the  District  Board  under  Madras  Act  V  of 
M84;  Qidy  the  io^fabe  and  so  much  of  the  air  space  above  and  s6 
MdP4f  IMUM  Ml>W  the  surface  as  is  reasdnably  heoessaiy  for 
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Page. 
the  District  Board  adequately   to  mointaiii    and  manage  the  rtreet 
as  a  street  vests  in  the    District  Board    but    this  Testing  does  not 
transfer  to  the  District  Board  the    ownership  in .  th«  site  or  aofl 
over  which  the  street  exists. 

The  proviso  to  S.  49  of  Act  V  of  1884  empowers  the  Govemor-in- 
Conhcil  from  time  to  time  (by  notification)  to  exclude  any  road  or 
street  from  the  operation  of  the  Act  and  this  notification  will 
hare  the  effect  of  divesting  the  liistrict  Board  of  roads  or  streets 
already  vested  in  it  under  the  Act. 

A  street  in  a  ^Oramanattam*  between  two  rows  of  houses  is  not 
necessarily  a  highway  and  it  may  merely  be  land  belonging  to 
Gpvemment,  over  which,  however,  there  is  a  right  of  way  to 
the  houses  or  buildings  on  either  side. 

Any  obstruction  to  a  highway  not  vested  in  tho  District  Board  may 
be  dealt  with  under  Ch.  X  of  the  Criminal  Procedure  Code  while 
an  obstruction  to  a  highway  vested  in  the  D.'strict  Board  may  be 
dealt  with  under  Ss.  98-A  and  98-B  of  Act  V  of  1884  (as  amended 
by  Act  VI  of  1900.) 

A  person  encroaching  on  a  highway  or  Crown  land  over  which  there 
is  a  right  of  way  in  favour  of  the  inhabitants  of  the  street  is  not  a 
'Mand-holder  "  within  the  meaning  of  Act  II  of  1864  or  otherwise. 

Civil  Comts  have  jurisdiction  to  decide  whether  or  not  the  land  or 
person  is  under  liability  to  be  assessed  to  land-revenue. 

Hri  (Ippa  Lakshmihhayttmma  6aru  v.  PurviSj  2  M.  H.  C.  B.  \87.  The 
Secretary  oj  State  for  India  in  Council  v.  Bam  Ugrah  Singh,  I.  L.  E., 
7  A.  140,  and  TJie  OovemmefU  of  Bombay  v.  Sundarji  Savram,  12 
Bom.  H.  C.  R.  App.  276  followed. 

The  practice  of  levying  'penal  charges*  or  "prohibitory  assessments" 
recognised  by  the  Standing  Orders  of  the  Board  of  Bevenue  thoii|^ 
of  long  standing  has  no  legal  origiu  and  such  a  levy  is  illegal  for 
the  following  reasons  : — 

(1)  Highways  and  other  poramboke  landu  set  apart  for  publib  ot 
communal  purposes  are  not  liable  to  be  assessed  to  land^revenne  so 
long  as  they  continue  as  such  and  have  not  been  lawfully  tra  s* 
ferred  to  the  head  of  'Ayan.' 

(2)  A  person  encroaching  upon  highways  or  poramboke  lands  set 
apart  for  public  purposes  can  in  no  sense  be  regarded  as  a ''land- 
holder'  or  ryot  in  respect  of  the  land  encroached  upon. 

(8)  In  the  case  of  all  lands,  whether  of  poramboke  or  Ayan,  any 
demand  which  on  behalf  of  the  Crown  may  be  made  on  Uie  ooou'./ 
pant  thereof  with  the  avowed  object  of  compelling  him  to  snrrend^ 
or  vacate  the  land  is  not  the  impontiQn,  €f  )iiiid*veT«QjC|»,:^^d.l|»^ 
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maohinery  provided  by  Aet  II  of  1864  cannot  be  resorted  to  for 
enftnoing  raoh  domand  by  Bevenne  Offioert,  choo»ing  to  give  it  the 


(4)  Tto  ionaraiorial  aad  common  law  firerogative  of  the  Crown  in 
bdia  k  oidy  to  tbe  Bajahhagam  or  King's  share  in  the  produce 
cf  the  tend  and  the  land  roTenue  or  assessmont  now  levied  on 
land  inmoMonts  the  King's  share  in  the  produce  and  Conrts  have 
no  jnindiotioB  to  qaestioa  the  rate  or  share  that  the  Executive 
Gtovemmeut  may  fix  at  the  periodical  revision  of  assessments.  Bat 
a  thare  of  the  produce — however  high  the  sha»e  or  rate  may  be  in 
relation  to  the  total  produce,  cannot  exceed  the  produce. 

(6)  An  assessment  whi^h  is  prohibitive  and  manifeistly  in  excess  of 
what  the  land  may  prodnce  and  is  professedly  out  of  all  proportiun 
to  snoh  produce  is  clearly  ultra  vires  of  Government  and  such 
action  of  the  executive  is  not  exempted  from  the  jurisdiction  of  the 
Civil  Conrts. 

WheUwr  Jfutlbayya  Chttti  v.  Secretary  of  State  for  India,  I.  L.  It.,  22 
M.  lOU  rightly  Uiys  down  tiie  law  for  the  Town  of  Madras  .— 
Quwre, 

Lmee  ae  to  the  coarse  which  Legislation  shoald  take  for  preventing 
eneroaohments  upon  Government  lands,  for  protection  of  pablio 
right  and  claims  in  India  and  for  the  Law  of  Limitation  as  regards 
public  rights  and  claims  as  distinguished  from  Crown  rights  and 
daims  suggested. 

Bamttya  Y.  Th€  Seeretary  of  State  for  India  ...  ...  ...  ...        87 

t  feuX  Co4e  tS.  2ft  and  VIB^—Stones  quarried  from  the  earth—Move- 
aU$  froperty — Theft. 

Any  part  of  the  earth  whether  it  be  stones  or  sand  or  clay  or  any 
other  component  when  severed  from  "  earth  "  is  moveable  pro- 
pHlj  and  is  ciq>able  of  being  the  subject  of  theft  onder  8.  8/8 
of  the  Indian  Penal  Code. 

AsQitem  V.  Tamma  Ohantaya,  I.  L.  B.,  4  M.  228  Queen-EmpresB  y, 
aMfffpm  I.  L.  B.,  15  B.  7U2,  and  q>inion  of  Brandt  J  in  Queen- 
Xmprees  y.  Kotayya  I.  L.  B.,  10  M.  255  followed.  Queen^Emprese  v. 
Ketuyya  (opinion  of  majority  not  followed.) 

Lsad  and  earth  are  not  S3aionymoas  and  there  is  a  wide  distinc- 
tion  between  "  earth  "  and  the  '*  earth." 

Venkatappaya  Sattri  v   Madula  Venkanna  ...  ...  ...       155 

^ ^08.  901,  aOa:—fi^etf  MURDEB. 

^ ' 8.  100  i-See  Criminal  Procrdvp.b  Code  (3). 

*• 8.  370.— Palfc*«    Bay^Oulf  of  Marmar—Chanks—Suhieet 

4  thifi^Ferw  naturce-r-Property  in  Chank-hede 
7 
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renal  CcAe—CanUmved. 

Folk's  Buy  being  an  arm  of  the  sea  land-locked  by  His  Majesty's 
Dominions  and  the  islands  in  it  also  forming  part  of  his  teiri- 
tories  is  not  to  bn  regarded  as  an  open  sea  xmtside  the  terH- 
torial  jurisdiction  of  His  Majesty,  bat  is  un  mtegi  al  part  of  His 
Majeety*s  Dominions. 

Chank*  are  not  I'sh.  They  are  ^ot/#ro9aa£ufeB  but  are  domt to  nah«<^ 
and  mniit  be  placed  in  the  same  oategoiy  as  oysters  so  as  to  be 
the  subject  of  theft. 

'j  he  Rajnh  of  Ramnad  has  the  monopoly  of  taking  chanks  in  Palk'a 
Bay,  and  he  or  the  person  claiming  under  him  most  in  law  be 
regarded  as  being  in   possession  of  the  chauk-bed  propter  impo- 

A  person  (akirg  chunks  ont  of  the  chank-bed  in  the  possession  of 
the  Biijii  removes  movtible  pro|erty  ont  of  the  possession  of  the 
Bajaand  will  be  guilty  of  theft  under  S.  879,  Indian  Penal  Code. 

The  Gulf  of  Mannar  is  also  similar  to  Palk's  Bay  and  chanks  in 
the  chank-beds  of  that  Gulf  may  ilso  be  subjecier  ol  theft. 

Anvakvmaru  PUlai  ▼.  Muthupayal  ...  ...  ...  248 

FenftUr  •• — See  Contract. 

rezsonftl  coyenant  in  mo'::t^tkce§:—8ee  Tbanspke  op  Pbopbety  Act 

(8). 
Pertonal  Znmm -'Snfranchi9emeiU  in  favtmr  of  widows  effect  ef. 

The  enfranchisement  of  a  personal  inam  in  favor  of  a  widow  does 
not  vest  in  such  widow  an  abeolnte  estate.  She  has  only  a 
qualified  estafe  and  any  alienation  by  her  without  iiecessil|r  will 
not  be  binding  on  the  reversioners. 

Cherwkwri  Venkawna  v,  Manthravathi  Lakehmi  Karayana  Soitrul^ 
2  M.  H.  C.  B.  327  followed. 

Snhba  Naidu  v.  Nagayya,  U  M.  L.  J.  B.,  89 :  8.  0.  I.  L.  B., »  M. 
424  doubted. 

Venkata  DikHhatulu  r,  Oavaramma  ...  ...  ...  ...       808 

Persimal  liabil'tj  of  VBMAf^t—See  Dkcbbb  in  favor  of  Managkr. 

"  7o88688'on,"  meaning  of  i—See  Contract  Act  (8). 

Vraobloa-partles  .—See  Transfer  of  Property  Act,  (4). 

VraotiOe— second  Oomnsel  :—8ee  Beligious  Endowment. 

Preliminar/  iss^e,  order  vpon  .—See  Civil  Procedure  Code  (15). 

Tres^trpt .on  of  lez^l  or  g'n  f.oai  immemorial  e^Jpyxent— 

See  Pasturage. 
Frinolpal  and  Agent:— S«e  Contract  Act  (1).  ... 

Iv'vwy  Oonncl  T^motLoei^See  8PBcino  Bbubv  Act  (ty, 
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' .    See  Civil  FftocBDUU  Cods,  (20).  •     Fag«. 

fnmimorj  note,  how  far  a  ptCment.—Covenart  to  pay  by  Vendee 
to  Vemdor's  creditor —Delay  inpayment — Execution  of  Ironote  ^Vender 
to  creditor — Suit  by  Vendor  for  breach  of  covenant. 

Where  a  vendee  fails  to  paj  the  purchase  money  to  the  creditor 
of  the  vendor  in  porsoance  of  a  covet,  ant  in  the  deed  of  sale, 
bat  paid  the  same  a  year  after  the  said  a  sait  by  the  vendor 
against  the  vendee  for  breach  of  covenant  is  not  sustainable  without 
proof  of  damage.  .  . 

The  mere  execution  by  the  vendor  of  a  pro-note  for  interest  due  to 
the  creditor  subsequent  to  the  sale  without  actual  payment  is  not 
proof  of  such  damage. 

Do^aieami  Tevar  v.  Lakehmanan  Chetty  ...  ...  ...  ...      285 

FsooC  oC  yaol  •▼idenoe  -.-'See  Contbact  of  salb  of  goods. 
fn-Wa/^—See  Act  I  OF  1807. 
ll»-note  payment  by  -—See  Limitation  Act  (4). 
•*yii|OJ>y"  :^Tbak8febof  Pbopbbtt  Act  (I). 

ttffuiolal  Small   Ca^se    Co'^rt  Act,  Arts.   38,  %!,— Decree  for 

maintemance  agaifitt  onr  brothers — Payment  by  a  representatiie  of  o-ne — 
Claim  foir  coninb.Mttoft — Cogniiable  by  Small  Cause  Court, 

A  claim  for  contribution  in  respect  of  sums  paid  by  the  representa- 
.  tives  of  a  Judgement-debtor  to  satisfy  a  decree  passed  ngiiinst 
the  latter  and  his  three  brothers  for  main  entoce  which,  however, 
was  fiat  made  a  charge  on  property,  is  one  cognizable  by  the  Court 
of  Small  Causes  and  does  not  fall  under  Art.  88  or  Art.  41  (first 
part)  of  the  Provincial  Court  of  Small  Causes  and,  therefore,  no 
second  appeal  lies  under  8.  586,  C.  P.  C. 

The  anterior  liability  which  led  to  the  decree  for  maintenance  being 
passed  does  not  affect  the  question. 

PemttUu  T.  Natayamamoorthy  Pantulu  ...  ...      4S0 

,— •*  Risk  Note^—Ooode  loet    in     traneit^Exemptijn 
frem  UahiUiy — Onus  of  proof. 

Where  goods  are  carried  by  a  Railway  Company  urder  the  terms  of 
a**  Risk  Note"  (by  which  the  Railway  Company  is  not  liable  for 
any  loss,  destmution  or  deterioration  of  or  damage  to  the  g^oods  be« 
fore,  during,  or  after  transit)  the  Railway  Company  is  not  liable 
lor  fiUiure  to  deliver  the  goods  if  they  are  lost  in  transit. 


Iftke  ooongMrshaiadJMsert  that  the  gooda  were  not  lost  but 
4slivar*d  to  a  wmog  pentoo,  th^  onus  lay  upon  him  to  pro^e  his 
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Hftilway  Covjf^nj'^-^onHnued.  ^     Bige. 

The  onus  is  on  the  plaintiff  (conBignor)  to  show  that  the  oiretim- 
8t.at!ce8  ander  which  the  goods  diftappeared  were  not  such  as  to 
amount  to  "  loss"  within  the  meaning  of  the  "  Bisk  Note.  " 

The  Railway  Company  is  not  bound  to  show  by  affirmative  evidence 

that  it  has  lost  the  goods. 
Mulji  Dhanji  8e%t  v.  The  Southern  Muhratta  Railway  Company        ...      396 

BecittSAtcn  iot,  r.  17  :—3ec  Malabar  LaW. 

Se^-ifttrat'on  of  doO^n.  etit—Transfer  of  property^Consideration  that 
transferee  should  give  daughter  in  marriage. 

Mere  registration  of  an  instrument  without  reference  to  other  circum- 
stanced does  not  operate  to  transfer  property  comprised  in  the 
instmmetit.  Ponnayya  Qoundan  v.  Muthu  Ooundan  I.  L«  B.,  17  M. 
146  distinguished. 

Where  it  is  p  oved  that  the  consideration  for  a  document  as  exproasHod  . . . 
in  it  is  not  the  real  one  and  that  the  real  consideratiou  for  the 
transfer  of  property  is  the  gift  by  the  transferee  of  his  daughter 
in  marriage  to  the  transferor  (and  not  the  mere  promise  to  ^  give)  ' 
and  the  transferee  subsequently  refuses  to  give  his  daughtei^  in,  • 
marriage,  although  the  transferor  registers  the  document  eviden- 
cing the  transfer  of  property  while  retaining  possession -of  the  do- 
cument and  the  property,  the  transfer  is  conditional  upon  the  event 
of  the  marriage  taking  place  and  no  property  would  pass  if  the  con. 
dition  fails  to  take  effect. 

Ramalinga  Mudaly  v.  Aiyadorai  Nainar...  ...  ...  ...       493 

Bog^llat  on  VII  o£  1817. — l>uty  of  Legal  Agents — Potoere  of  manager  to 
lease — Effect  of  Regulation  on  such  powers — Granting  of  permment  leaee, 
when  valid— Ulavadai  Mirasdars  and  Purakudi,mieaning  of. 

Regulation  VII  of  18L7  vested  the  general  superintendence  of  all 
charitable  endowments  "  in  land  or  money"  in  :the  Board  of  Reve- 
nue, and  made  it  the  duty  of  the  local  agents  of  the  Board(of  whom 
the  Collector  was  one  ex-officio)  to  report  to  the  Board  **  any  in- 
stance in  which  they  may  have  reason  to  belieVe  that  lands,  or 
buildings,  or  the  rents  or  revenues  derived  from  lands,  are  nMlnly 
appropriated/'  cure  being  taken  not  to  infringe  private  rights. 

The  effect  of  the  Regulation  is  to  supersede  the  powers  of  Managers 
to  alienate  charitable  property  and  to  sanction  the  revision  of  ezis- 
tiijg  appropriations  if  unduly  made. 

The  granting  of  a  lease  conferring  a  permanent  and  heritable  title 
with  fixed  rents  will  be  liable  to  objection  on  the  ground  that  "  to 
create  a  new  and  fixed  rent  for  all  time,  though  adequate  at  tlie 
time,  in  lieu  of  giving  the  endowment  the  benefit  of  an  augmen* 
tatiou  of  a  variable  rent  from  time  would  be>  a  breach  of  duty  "  in 
the  trustee,  unless  there  be  special  cironmstanoea  of  netMurfty  to 
jmstifjr  it. 
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Mnharamee  Shibesiouree  Delia  v.  Mothowanath  Acharjo  (1869)  18  M. 
I.  A.  270  (:S75),  referred  to. 

Tbe  expression  ''Ulavadai  Mirasdars  "  does  not  appear  to  have  a  well 
established  meaning  and  di>e8  not  import  that  the  person  holds  a 
permanent  and  heritable  tenure. 

The  term  "  porakadi"  has  a  well -understood  and  definite  meaning 
and  does  not  imply  a  right  of  permanent  occupancy. 

Choekalingam  Pillai  v.  Vythealinga  Pa^iara   Siitiruidhi    (1871)  6  M, 
H.  C,  164,  and  Thiagaraja  v.  Oiyana  Samhanda  Pandaraj  (1887)  I. 
L.  B.,  11  M.  77,  approved,  Kriahnammi  Pillai  v.  Vardaraja  Ayydn 
gar,  (1888)  I.  L.  B.,  o  M  3o4,  referred  to. 
Mayandi  Ckeiiiyar  v.  Chohkali^igatn  Pillai  ...  ...  ...       200 

B^igiovs  EBdowment  —  Ifutf — Headship  of  Mutt — Corporation  sole — 
JSftct  of  lumaeif — Vacancy — Potoert  of  Matadhipati — Practice — Second 
CoiuueL 

The  head  of  a  mutt  being  u  corporation  sole  does  not  forfeit  his 
pontian  by  his  snbseqnent  lunacy.  He  is  not  a  mere  trustee 
and  his  aubseqnent   lunacy   does  not  create    any  vacancy   in  his 


A  debt  incurred  by  the  head  of  a  mutt,  though  proper  and  appro- 
priate with  reference  to  the  head  who  incurred  it  will  not  bind 
the  property  of  the  institution  in  the  hands  of  his  successors  if 
the  debt  is  not  shown  to  have  been  incurred  for  a  purpose  neces- 
sary for  the  maintenance  of  the  institution  as  a  mutt.  Sammantha 
Pamdara  v.  SeVappa  Cheiti,  1.  L.  R«,  2  M.  175  discussed. 

Per  Subrahnumid  Iyer,  Ofifg.  C.  J.  :— 

The  law  gives  heads  of  mutts  full  powers  of  disposition  over  what 
remains  of  the  income  after  defraying  the  established  charges  of 
the  institution  while  m  respect  of  the  corpus  it  treats  the  indivi- 
duals composing  the  line  of  succession  as  if  they  were  tenants 
for  life. 

The  consecrated  idol  in  a  Hindu  temple  is  a  juridical  person. 

In  the  ca«e  of  mutts  the  ideal   person  is    the  office    of  the  spiritual 
teacher  (Acharya)  which,  as  it  were,  is  incarnate  in  the  person  of 
each  successive  Swami  who  for    the  time  is  a  real   owner  and  not  a 
mere  trustee. 
Isr  Bhcahyam  Aiyanyar,  J. : — 

I^operty  of  a  mutt  like  the  benefice  of  a  bishopric  of  the  Christian 
ohoroh  is  substantially  inalienable. 

IWe  head  of  a  mutt  hae  absolute  dominion  over  the  revenues  accruing 
dmiiig  his  lifetime  sabjeot,  however,  to  the  limited  burden  of  main* 
ttiningthe  mutt. 
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Xeligio^fl  endowment— Continued.  |^i•. 

The  conception  of  a  "corporation"  is  not  foreign  to  the  Hiada  Law 
and  has  been  worked  ont  not  only  in  respect  of  religions  founda- 
tions and  el^^emosjnary  institution  bat  also  in  regpect  of  lay 
institutions  and  ofSoes. 

A  second  counsel  can  be  heard  for  the  same  party. 

Vidyapuma  Tliirtha  Swcmi  r,  Vidyanidhi  Ttrtha  Bvximi  ...  ...       105 

BeUgio'78  endowmentpowe  J  or  manager  to  leaae  i—See  Bbgitlation 
VII  OF  1817 

1.    Bent  BeooveiT'  Act,  Ss  2,  3,  4,  7,  9,  14,  15,  16,  38,  41, 

46,  69  and  97—Limitafiim  Act,  Art  llO— Suit  for  enforcement  of 
patta  and  execution  of  muchilika  pendivg — Rate  of  rent  in  suspense — 
Bent  not  in  arrear  ufdess  ascertained — Itent  in  arrear  by  custom — <7ttS- 
ternary  rule  modified  by  Statute 

The  point  of  time  from  which  under  the  Limitation  Act,  Art.  lit),  the 
period  of  limitation  for  a  suit  for  arrears  of  rent  is  to  run  ig  that  at 
which  the  arrear  becomes  due. 

In  most  cases  and  by  the  custom  of  the  country  agricultaral  rents 
are  payable  at  or  before  the  close  of  the  fasli  year  and  legislation 
or  custom,  or  express  contract  or  the  special  circumstanees  of  any 
case  may  make  rent  become  due  at  a  point  of  time  different  from 
the  close  of  the  period  in  respect  of  which  it  is  to  be  paid. 

The  object  of  a  Limitation  Act  being  presumably  to  compel  people 
who  have  actionable  claims  to  sue  upon  them  with  due  promptitude 
or  to  foifeit  the  right  to  do  so  at  all,  the  falling  due  of  teni 
naturally  means  the  falling  due  of  an  ascertained  rent  whioh  tht 
tenant  is  under  an  obligatiou  to  pay  and  whiqh  the  landlord  can 
claim  and,  if  necessa  y,  sue  for. 

As  long  as  piroceedings  under  S.9  of  the  rent  Becoveiy  Act  are  pending 
before  the  Collector  and,  on  appeal  from  him  (under  S.  6i9)  before 
the  Civil  Courts,  the  rate  of  rent  is  in  suspense,  for  no  one  car 
say  what  it  will  prove  to  be,  and,  therefore,  no  arrear  of  rents  ca& 
be  said  to  have  become  due  within  tho  meain^g  of  the  Limitatioi 
Act  uutil  those  proceedings  are  finally  determined  and  whether  n 
those  proceedings  the  patta  tendered  has  been  a{^proT6d  or  modifid. 

Snmmaxy  remedies,  such  as  distress,  sale  of  holding,  ejectment  nd 
arrest  are  available  for  arrears  of  rent  and  must  be  put  in  fcce 
within  one  year  from  the  time  when  the  arrears  become  cfue  •nd 
proceedings  in  these  cases  must  commence  with  a  documeat  staing 
tlie  amount  of  rent  due.  Even  here  the  rent  becomes  due  wfaoi  it 
is  ascertained  and  it  becomes  ascertained  when  the  prooeodiiLgs 
taken  under  S.  9  become  final.  , 

S.  7  ef  the  Beat  BoooTery  Act  is  not  an  enaUing  hut  a  s«rtisiaing  , 
section. 
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f»rtTtlOtlif)lT  i^Ot— Continued.  ^^' 

S.  14  <rf  the  Rent  Recovery  Act,  though  it  seems  to  define  the  point 
•f  tkm»  at  which  agrienltnral  rent  becomes  an  arresr  at  the  close 
«f  the  faeli  year  anplies  only  to  ascertained  leiits  not  to  rents  tlie 
rate  of  wfaieh  have  yet  to  be  determined. 

In  proceedings  under  S.  9  where  there  is  an  appeal  from  the  Collec- 
tor's judgments  to  the  Civil  Courts  nnder  S.  09,  the  decree  cf  the 
High  Court  flnally  determines  as  between  tie  landlord  and  tcnftat 
the  conditions  of  the  tenancies  including  the  rates  of  rent. 

Whece,  therefore,  a  Zemindar,  a  "Landlo'd"  withi  i  the  meaning  of 
the  Rent  Recovery  Act  sued  bis  ryot,  a  tenant  under  the  Act  for 
enforcement  of  a  patta  and  accepfcauce  of  a  muchilika  for  faslis 
1295  to  1298,  anil  the  patta  teu'!ered  was  modified  ultimately 
and  the  landlord  within  3  years  of  the  final  di^cision  but  after  the 
lapse  of  8  years  from  the  clo&e  of  tie  respective  fasHs  sued  for 
rent  due  for  the  said  f aslis  : 

Held  (1)  that  the  rent  was  not  ascertained  until  the  procB(»ding8 
taken  under  S.  0  terminated,  the  rate  of  rents  being  in 
suspense  duiing  the  time,  and 

(8)    that  the  suit  for  rent  was  not  barred  by   Limitation  Act^ 
Art.  110. 

Sriramvlu  t.  Sobhanadri  Appa  BaOf  I.  L.  R.,  19  M.  21  reversed. 

Rajah  Rengayya  Appa  Rao  v.  Sriramulu  ...  ...  ...  ] 

i.    ^ —  ■  88«  8,    14    and    38- — Arrear  of  rent  for  more  than 


a  year — Legality  uf  attachment  or  distraint. 

Am  attafehmentof  the  tenant's  immoveable  property  or  a  distraint  of 
the  tenant's  moveables  made  by  the  landlord  more  than  a  year 
from  the  time  rent  became  doe  as  specified  in  the  patta  tendered  by 
the  landlord  to  the  tenant  would  be  illegal  as  being  out  of  time 
nnder  8s,  t  and  14  of  the  Rent  Recovery  Act. 

J^gipaya$amir,8ubhafl.  L.  R.,  13  M.  468,  overruled.  Tayammav. 
Kolandavelu,  1.  L.  R.,  12  M.  465,  approved. 

Rtet  or  any  instalment  of  rent  is  deemed  an  arrear  according  to  S. 
'14  of  the  Rent  Recovery  Act  if  it  is  not  paid  on  the  date  on  which 
it  is  payable  according  to  the  terms  of  the  putta  or  custom  although 
^o tender  is  made  prior  to  the  date  on  which  the  rent  or  instalment 
has  become  payable,  but  is  postponed  to  the  end  of  fasli. 

Tender  is  only  a  condition  precedent  to  the  institntion  ef  the  legal 
proceedings  for  the  recovery  of  the  an'e&r  of  rent,  but  has  not  the 
effect  of  preventing  limitation  from  mnning. 

Bajoffopalachari  v.  Lakshmitlnes...  ...  ...  ...  ...         67. 

— *-fc.  8  il  ^IZ— Surrender  qf  tenancy—Intermediate  landholder, 

B.  18  ef  the  Kent  Becovezy  Act  does  not  appiy  to  a  person  who  is  in 
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Bent  BeOOVevT  Aot^ConHnued, 

the  pofiition  of  an  intermediate  landholder  w1k>  iliovgh  paying  not 
to  a  superior  landlord  under  an  arrangement  whieh  anovnto  to  a 
lease  in  perpetuity  or  for  a  term  of  jaars  reo^rea  rent  Im  toM 
from  hit  tenants. 

Appanmi  v.  Bamaauhha,  I.  L.  B.,  7  M.  262,  Suhbaraya  y.  8rimvtt$m, 
I.  I^.  B.»  7  M  608,  Baslcarasami  v.  Sivonafiit,  I.  L.  B.,  8  H.  196, 
and  Ramachajidra  v,  Narayanatami,  I.  L.  B.,  10  M.  22%  oTernled. 
Ranwaatii  v.  Bha^lcarasatni,  1.  L.  B ,  2  M.  67  and  LakthminarayofM 
Pantulu  y.  Venkatarayanam,  I.  L.  B.,  21  M.  116,  followed. 

The  lessees  of  a  melvaram  are  faimers  under  an  Inamdar  and  be« 
long  to  the  class  t*f  iHudholders  specified  in  8.  8  of  the  Bent  Be- 
covery  Act. 

Nellayappa  Pillaiyan  y.  Pandara  Sannadhi  ...  ...  ...        SI 

Rep.#86Atatlva  i—See  Civil  Procedure  Code,  (18). 

Beside,  meaning  of :— See  Civil  Procedure  Code,  (6). 

1.    Bes-Jvd'.cata : — See  Civil  Procedure  Code,  (3). 

8. See  Civil  Procedure  Code  (4). 

3.  — w— :~Sec  Civil  Procedure  Code  (16). 

4.    ■  in  exec  tion  -.—See  Transfer  of  Proprrtt  Act,  (6). 

Bestitntion  i—See  Decree  in  favor  of  Manager. 

BeTenue  BcooTerj  I  ot  (Madres)  U  ol  1864,  8.  M^-Coliector  qf 

the   District  eniilled  to  ct^nfrm  revenue  tale — Pwer  to  reviee  order  of 
Deputy  Collector — ReatituHon — Appeal — ^o  revision. 

No  application  for  revision  will  lie  to  the  High  Coort  where  the  order 
sought  to  be  revised  is  capable  uf  being  appealed  against. 

Under  the  Bevenne  Becovery  Act  only  the  Colleetor  of  the  District 
is  entitled  to  confirm  sales  held  fur  arrears  of  revenue  and  to  issue 
certifioates  of  sale. 

An  order  of  the  Deputy  Collector  con  filming  a  revenue  sale  is  liable 
to  confirmation,  modificatiou  or  annulment  by  the  Collector  of  the* 
District  under  the  provibions  of  Mudrus  Act  Vll  of  1867  taken  with 
Madras  Begulation  Vll  of  1888. 

Where  a  District  Muo»if  awards  possession  under  B.  40  of  Madras* 
Act  11  of  18C'l  to  a  purchaser  in  revenue  auction,  he  oan  ordar 
restitution  on  the  sale  beirg  set  as>de. 

Onana  Samhanda  Pandara  Sannadhi  v.  David  Nadar  ...  ...  ...     488 

BeTen*  e  sale  .—See  Mitta. 

Be-view  of  deoxee  alter  appeal  i—See  Civil  Procedure  Code  (2S). 
BeTiew  oxder  Wi^thout  not  oe  :—£ee  Civil  rRocEDURs  Com  (21). 
Bight  to  sae  f  oir  administrtution  ;—8ee  Contract  Act,  (4). 
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Xipiu*i4II   rightS^If^Mnctton— iZiparuxn   proprietor-^Bight  to  raise  bund 
-- Ordinary  flood — Lands  of  neighbouring  owners  affected — Prescriptive 
right  to  throiw  back  tvater. 

Where  the  erection  of  a  band  by  the  plaintiff  will  hare  the  effect  of 
throwing  npon  the  defendant's  land  more  water  than  has  custom* 
arily  flowed  on  to  it  and  of  thne  increasing  the  damage  to  which 
he  hae  been  hitherto  snbjeot,  the  plaintiff  will  not  be  entitled  to  an 
injunction  to  restrain  the  defendant  from  interfering  with  the 
erection  of  the  bund. 

Every  land  owner  opposed  to  the  inroads  of  the  sea  has  the  right 
to  protect  himself  by  erecting  such  works  as  are  necessary  for 
that  purpose,  and  if  ho  acts  bona  fide  is  not  liable  for  any  damage 
occasioned  to  his  neighbours  who  mast  protect  themselTes. 

Be^.  y.  Pagham  Commissioners,  82  U,  E.  406,  referred  to. 

But  exoept  in  the  case  of  extraordinary  floods,  such  large  powers  for 
protection  are  not  given  to  riparian  owners  who  have  a  right  to 
protect  their  lands  with  reference  to  ordinary  floods  only  if  they 
do  80  without  injury  to  others. 

Bex.  ▼.  Trafford,  34  B.  B.  680,  referred  to. 

A  proprietor  of  land  on  the  bank  of  a  river  ought  to  bo  restrain* 
ed  from  erecting  a  mound,  which,  if  completed,  will  in  timerf  of 
ordinary  flood  throw  the  waters  of  the  riTor  on  to  the  grounds 
of  a  proprietor  on  the  opposite  bank  so  as  to  overflow  and  injure 
^em. 

Mtnsiee  v.  Breadalbane,  3   Bligh  N.  S.  414,  followed. 

Per  Butseelf  J. : — ^A  prescriptive  right  to  throw  back  water  and 
keep  it  standing  on  the  land  of  another  exists  only  in  the  case 
of  water  flowing  in  a  deflned  stream  and  cannot  apply  to  surface 
water  not  flowing  in  such  a  stream. 

Robinson  v.  Ayya  Krishivama  Glhariar,  7  M.  li.  G.  37,  followed. 

Scmble :— (Per  Subrdhmania  Iyer,  O.  C.  J.).  A  Court  will  not  grant 
an  injunction  in  plaintiffs  favour  where  there  has  been  nothing 
more  than  mere  assertions  on  the  one  hand  and  denials  on  the 
other  as  to  the  right  of  the  plaintiff  to  taise  a  bund. 

Vetikatachalam  Ghettiar  v.  Gaurivallaha  Thevar   ...  ...  ...       162 

HOa— Xstoltt  iold—Bomidftsies  and  area  sold  not  oorxespond- 
£ll|^  J — See  TBAKSFX&  of  Pbopbbty  Act  (1). 

ttrrioe  Inam  '.—See  Madras  Act,  III  of  1895. 

g^^OiHo  perfovmanoe. — Gompromise — Consideration — Security  cf  title  and 

immunity  from  future  attacles — Conduct  of  party  derogatory  of   right 

compromise — Failure  of  consideration, 

A  compromise  of  a  suit  made  between  the  adopted  son  of  the  last 

male  owner  and  an  alienee  who  was  a  reversioner  and  who  would 
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ilpeoifto  performance— continued. 

have  been  the  presumptive  reversioner  bnt  for  the  adoption,  to  the 
effect  that. the  alienee  should  not  question  the  title  of  the  adopted 
■on  thereafter,  and  that  the  latter  should  oonfirm  a  portion  of  the 
patni  leasee  and  also  agree  to  settle  on  the  wife  of  the  alienee  benami 
for  the  latter  in  permanent  ijora  certain  other  properties  when  it  'r 
should  come  into  bis  khas  possession  is  not  for  an  executed  consi- 
deration. 

The  oonsideraition  for  the  compromise  was  to  obtain  seourity  of  the 
adopted  son's  title  to  the  Zemindari  and  immunity  from  foture  at- 
tacks,  and  where  the  alienee  immediately  after  such  conqyromisc 
questioned  the  title  of  the  adopted  son,  there  was  a  failure  of  con- 
sideration so  as  to  disentitle  the  alienee  and  his  heirs  from  claim- 
ing specific  performance  of  the  remaining  parts  of  the  agreement.  * 

Although  there  is  no  necessary  inconsistency  in  a  party  who  has  un« 
suooessfnlly  tried  to  rescind  an  agreement  aftenvards  claiming  per- 
formance of  it,  yet  where  the  conduct  of  the  party  is  such  as  to 
amount  to  a  total  failure  of  consideration  and  is  at  variance  with 
and  amounts  to  a  subversion  of  the  relation  intended  to  be  esta- 

■  blished  by  the  agreement,  he  will  not  be  entitled  to  c^laim  specific 
performanee. 

Srish  Chandra  Roy  V.  Ray  Banomali  Rai  Bahadur...  ...  ...       185 

1.  Speoille  Relief  Act,  &  42.— Se^  Hindu  Law.  (lo). 

S.  9peOiftO  Belief  Act*  8*  42. — Judicial  discretion — Hindu  Law — Widotc 
— Execution  of  ivill'^Dcclaratory  decree — Ko  ground  for  rercrMoncr 
—Discrctiwi  exercised — Privy  Council  Practice — Interference  icith  the 
declaratory  decree  granted  by  the  lotver  court-  -Efcct  of  declaratory 
decree  in  favour  of  reverf  toner. 

Under  S.  4^  of  the  Specific  Relief  Act  a  claim  to  u  declaratory  decree 
is  not  a  matter  of  right  but  rests  with  the  judicial  discretion 
of  the  courts. 


The 


.  execution  of  a  will  by  a  limited  owner  such  as  a  widow  is  not  as 
a  general  rule,  a  sulBcient  reason  for  granting  a  declaratory  decree. 

The  "^rivy  Council  althoogh  sitting  as  a  Court  of  First  Instanee'irill 
not  have  themselves  granted  a  declaratory  decree  are  always  slow 
to  reverse  the  decisions  <^  the  Indian  Courts  made  in  the  exercise 
of  a  discvetion  entrusted  to  them  by  law. 

A  special  reason  assigned  by  the  Judicial  Committee  for  refusing  to 
disturb  the  decisions  of  the  Court  below  granting  a  declaratory 
deeree  wai  that  although  whtn  the  will  was  made  by  the  widow 
it  was  doubtful  on  what  groond  she  relied  in  making  the  will  it  was 
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Specific  Belief  Act -Co^.^'htd'c/. 

clear  from  her  conduct  in  the  pleadings  that  she  was  setting  up  a 
title  inconsistent  with  the  rights  present  or  f otnre  of  any  reversio* 
nary  heir.  ^'    "*  ' 

A  decision  in  sach  a  soit  as  to  the  position  of  the  plaintift  as  the'iiCit   '  '  '*  * 
reversionary  heir  was  only  a  decision  as  between  the  parties  to  the 
suit  »nd  would  settle  nothing  as  to    who  should   succeed  when  the  . 
inheritance  ahonld  open  on  the  death  of  the  widow. 

DiokvLTaxn  Jaij^al  Kumvar  v.  lilmiya  Indar  Bahadur  Singh  ^,       i4(^ 

3-    ■ —  S.  42. — Maintainahiliiy  of  suit— Right  of  pujari   to 

ft  se  articles  for  vorship  and   to   access —Injunction — Failure   to  ask  for 
possession. 

Where  a  person  has  only  a  nght  of  access  to  a  certain  house  and 
the  use  of  certain  articles  kept  therein  for  the  purpose  of  per- 
forming worship  in  a  certain  temple  he  need  not  use  for  posses- 
sion. A  suit  by  him  for  a  permanent  injunction  under  the  cir- 
cumstances is  maintainable  and  will  not  bd  baVrodlbyhisf  faOnre 
to  claim  possession. 

Vengan  Poosari  v.  Patchamuthu  ...  ...  ...  ...       290 

4. 8-  4fi-r-S«it  for  declMation :— S«  Hindu  Law 


(12). 

3pilitaal  oAce — Znani. — Xature  of  estate — Ej)ect  of  inam  patta. 

Where  land  is  held  by  a  person  as  emoluments  attached  to  a  spiritual 
office  in  a  Tillage  (the  right  to  appoint  to  the  office  being  Tested 
in  the  Brahmin  Community  of  the  village)  such  person  is  entitled 
to  hold  the  land  so  long .  as  he  is  the  helper  of  the  office  and 
any  alienation  of  the  land  to  a  stranger  will  bo  void  as  against 
the  rightful  holder. 

Where  an  inam  title-deed  is  (granted  by  the  GoTemment  to  the 
holder  for  such  lands  and  the  title-deed  contains  a  term  that 
the  inam  is  the  absolute  property  of  the  holder  which  he  may 
hold  or  dispose  of,  as  he  thinks  proper,  the  stipulation  has 
operation  only  as  between  the  holder  and  the  Government  but 
doei  not  alter  the  nature  of  the  estate  taken  under  the  ortginal 
gnttt. 

PdkUam  PHlay  v.  Seetharama  Vadhyar   ...  ...  ...  ...      184 

St&tttte  «oil8trvction  -.—See  Hindu  Law,  (10). 

:— See  Madras  Act  II  or  1884. 

SaWsdiaate  Court)  nHMining  oi-.—See  Chimin  a  i  FRocEDCBfe  Coirt:,  (8). 
isits  Valuation  Aot^VZI  of  1887,  8a.  8  aad  9  :-^ee  Court  FF4E8  Act,  (2)* 
loittoaetaaido  mLi^UMiion  :-^8eg  Hivdd  Law.  (lO). 
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Surety  of  J«d  f  mmt-deVtov-sait  for  exemption  from  tiability : 

— 5ecGiviL  Pbocbdurb  Code,  (12). 
Tarwfkd,  meaning  of  •.-'See  Malabah  Law. 
Taraihii  meaniag  of  i—See  Malabar  Law. 
Temple  inam  I'^See  Landlord  and  Tenant.  (1). 
Theft:— SrcTENAL  Code.  (1). 

Tort.— 5i">  M  ddmagei  fer  injury  to  waU—Contribut^ry  negligence. 

In  a  suit  for  damages  for  injury  to  the  plaintiff's  wall,  it  was  found 
that  plaintiff'B  damage  was  contributed  to  by  plaintiff's  letting  his 
domestic  refuse  water  into  the  drain,  and  was  not  caused  solely  by 
any  acts  or  omissions  of  the  defendants. 
Held  :— That  the  plaintiff  was  not  entitled  to  any  relief. 
Karur  Mnnidpal  Council  y.  Srinivasa  Aiyangar  ...  ...  ..     466 

1.    Transfer  of  f  roperty  Act,  a  44^^— Transferee  of  a  poi'tion  of  the 
property  a$  oppo$ed  to   a   transferee  of  a  share  of  the  whole — Right  io 
»ue  for  partition — Right  of  lessee  for  a  term    of  a  share  in  a  village — 
Order  in  claifn  proceedings — Res^judicata — Specification    of  boundaries 
nold— Extent  not  corresponding'-Pr€fumpti<m  as  to  area  sold. 
A  transferee  of  a  portion  of  the  co-tenancy  cannot  maintain  a  suit 
for  partition  of  the  portion  transferred  to  him  whether  for  a  term 
or  in  perpetuity. 
Parbati  Churn  Deb  v.  Ain-ud^Deen,*  I.  L.  B.,  7  C.  677  referred  to. 

A  transferee  of  an  interest  in  the  share  of  a  co-owner  may  enforce, 
under  S.  44  of  the  Transfer  of  Property  Act,  a  partition  of  the 
same  so  far  as  it  is  necessary  to  give  effect  to  such  transfer. 

A  lessee  of  a  share  in  a  whole  Tillage  is  not  a  transferee  of  an 
interest  in  a  portion  of  the  village  and  is,  therefore,  entitled  to 
sue  for  a  partition  which  h  to  last  during  that  term. 

Baring  v.  A'a«/i ;  X  Ves  and  Benmes,  561,  ;Hcaf<in  v.  Drearden,  16 
Beav.  147  referred  to. 

Where  a  claimant  does  not  bring  a  suit  within  one  year  to  set  aside  an 
adverse  order  passed  against  him  in  the  claim  proceedings  the 
order  is  res  judicata  against  the  claimant  in  subsequent  proceedings 
and  it  is  not  open  to  the  claimant  in  such  subsequent  proceedings 
to  contend  that  in  truth  and  fact  the  claimant's  interest  was 
not  attached. 

As  a  general  rule  ia  the  absence  of  anything  in  the  context  it  must 
be  taken  that  all  the  property  comprised  within  the  boundaries  are 
offered  for  sale  and  purchased  if  the  vmtdor  or  judgment-debtor 
hae'titW  to  the  whole  property  oompnae^  wHhin   the  booadsries 
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though  the  extent  ppecified  in  the    document  may  not   exhaust  the 


Page. 


If  the  vendor  or  jn^lgment  debtor  had  no  title  to  some  part  of  the  area 
comprised  "Vfithin  the  hoandaries,  the  conveyance  wonld  not  of 
course  operate  upon  such  portion  and  in  those  circnmstanoes  it 
may  alao  be  presumed  that  all  that  is  offered  for  sale  is  the  portion 
to  which  the  vendor  or  judgment-debtor  has  title  and  the  extent 
specified  corresponds  to  such  portion. 

Ramattcami  Cheiti  r.  Alagiri»ami  Cheiti        ...  ...  „.     14 

8. fc.  51  ••#108  i—iSec  Landlord  and  Tenant  (2). 

S- 88.  58  (a)  and  (l>),  67,   88  and   9S— Mortgage— 

Combination  of  umfructuary  and  strnple— Bedemption  by  paying  mortgage* 
money  wthin  a  year — Covenant  to  pay. 

Where  by  a  mortg^age  instrument  the  mortgagor  gives  possession  of 
the  mortgaged  property  to  tlio  mortgagee  and  states  that  the 
mortgagor  shall  cause  the  money  to  be  paid  within  a  certain  date 
and  redeem  or  reooTer  back  the  land  by  paying  the  money  on  a 
certain  date  in  a  particular  year,  but  that  if  he  does  not  so  pay 
within  the  said  period  and  recover  the  land,  he  may  pay  the 
money  on  the  corresponh'ng  date  of  any  future  year  and  recover 
back  the  Ir.^a  :— 

Held,  (1)  that  there  is  a  covenant   or  promise  on  the  part  of  the 
mortgagor  to  pay  the  mortgage  money, 

(2)  that  the  mortgage  is   a  combination  of   a  simple  and  an 

usofructuar}'  Tuortgage  within  the  meaning  of  S.  98  of  the 
Transfer  of  Property  Act, 

(3)  ihst  the  right  to  cause  the  mortgaged  property  to  be  told 

in  default  of  payment  is  implied  within  the  meaning  of 
8.  58,  cl.  (6),  and 

(4)  that  the  mortgagee  is  entitled  to  a  decree  for  the  mortgage- 

money  under  S.  68,  cl.  (a)  and  a  decree  for  sale  under 
8.  07. 

Kanfay  GwrukJcal  r.  KalinmthM  Annavi    ...  ...  ...  ...       61 


8.  85 — **  Property — Physical  property^^Prior  mortgagee 

9u>t  made  party  in  the  Loioer  Appellate  Court — Practice — Parties, 

In  aj^keal  from  the  Munsif  s  decree  in  a  suit  upon  a  mortgage,  a 
prior  usufructuary  mortgagee  of  certain  items  of  the  suit  property 
was  not  impleaded  and  the  plaintiff  agreed  to  take  a  decree  sub- 
iect  to  the  prior  mortgagee's  rights,  and  accordingly  a  decree 
^U  paated  in  plaintiff's  favor. 
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Transfer  of  Jroperty  Act— Continued. 

H^ld : — That  the  property  mortgaged  to  the  plaintiff  was  not  merely 
the  equity  of  redemption,  but  the  actual  property ;  and  that  the 
prior  mortgagee  was  a  necessary  party  to  the  appeal  before  the 
lower  appellate  Court. 

Ammayi  Ammal  v.  Eathna  Pathan  ...  ...  ...  ...      467 

5* ■    ■ B' 90' "Execution,  order  in,  res  judicata. 


Where  an  order  was  passed  allowing  execution  to  issue  against  pro- 
perties other  than  that  mortgaged  and  comprised  in  the  decree  a 
Hubsequcnt  objection  that  no  sale  of  such  properties  could  be  held 
in  the  absence  of  a  decree  under  8.  90  of  the  Transfer  of  Projierty 
Act  could  not  be  allowed  to  prevail. 

Lalcshmi  Ammal  v.  Suhramania  Pillai    ...  ...  ...  ...       108 

Transfer  of  Property  :— See  Registbatiox  of  document. 

Vakils'  lien : — See  Legal  Fbactitionebs  Act. 

Village  Mnnsif  a  Court-— See  Criminal  Procedure  Code,  (3). 

TJlaTaAai  Miraedars  and  Tnrakndi,  meaning  of  .—See  Bigulatiox 
VII  of  1817. 

Wagering  Contract :— See  Contract  Act,  (1). 

Water*  supply  of,  through  Government  source :— Se^  Mitta. 

Waiter  :— See  Madras  Act  III  or  1895. 
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JANUARY,  1904.  [Vol.  XIV. 


JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

(PEOM  THE  .MADRAS  HIGH  COURT.) 

Present : — ^Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  Scoble 
and  Sir  Arthur  Wilson. 


Rajah  Rangayya  Appa  Rao 


V. 


Sriramnlu  and  others    ... 


...  Appellant.* 
...  Respondents. 


Mudns Bemt Reanery  Act^  Ss,  2,  3,  4,  7, 9,  14,  15,  16,  88,  41,  46,  69  and  87,  LimitaUon 
Act  J  Art,  110 — Suit  for  enforcement  of  patta  and  execution  of  muchilika  pending — 


Bajah 
Rangayya 
Appa  Rao 
Rate  of  rent  in  suspense — Rent  not  in  arrear  unless  ascertained — Rent  in  arrear  v. 

by  custom — Customary  ruU  modified  hy  Statute,  Sriramnlu. 

The  point  of  time  from  which  under  the  Limitation  Act,  Art.  110,  the  period 
of  hmitation  for  a  suit  for  arrears  of  rent  is  to  run  is  that  at  which  the  arrear 
Ucomes  due. 

In  most  cases  and  by  ^.he  custom  of  the  country  agricultural  rents  are  payable 
It  OT  before  the  close  of  the  fasli  year  and  legislation  or  custom,  or  express  contract, 
or  the  special  circumstances  of  any  case  may  make  rent  become  due  at  a  point  of 
ume  different  from  the  close  of  the  period  in  respect  of  which  it  is  to  be  paid. 

The  object  of  a 'Limitation  Act  being  presumably  to  compel  people  who  have 
actionable  claims  to  sue  upon  them  with  due  promptitude  or  to  forfeit  the  right  to 
(k>  so  at  all,  the  falling  due  of  rent  naturally  means  the  falling  due  of  an 
ucertaincd  rent  which  the  tenant  is  under  an  obligation  to  pay  and  which  the  land- 
lord can  claim  and,  if  necessary,  sue  for. 

*  2nd  December  1908. 
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Ab  long  as  proceedings  under  S.  9  of  the  Bent  Beoovery  Act  are  pending  before 
the  Collector  and,  on  appeal  from  him  (under  S.  60)  before  the  Civil  Conrfcs,  the  rate 
of  rent  is  in  suspense,  for  no  one  can  say  what  it  will  prove  to  be,  and,  therefore,  no 
arrear  of  rent  can  be  said  to  have  become  due  within  the  meaning  of  the  Limitation 
Act  until  those  proceeding^  are  finally  determined  and  whether  in  those  proceed- 
ings the  patta  tendered  has  been  approved  or   modified. 

Summary  remedies,  such  as  distress,  sale  of  holding,  ejectment  and  arrest  are 
available  for  arrears  of  rent  and  must  be  put  in  Iforce  within  one  year  from  the 
time  when  the  arrears  become  due  and  proceedings  in  these  cases  must  commence 
with  a  document  stating  the  amount  of  rent  due.  Even  here  the  rent  becomes  due 
when  it  is  ascertained  and  it  becomes  ascertained  when  the  proceedings  taken 
under   S.  9  become  final. 

S.  7  of  the  Rent  Recovery  Act  is  not  an  enabling  but  a  restraining  section. 

S.  14  of  the  Rent  Recovery  Act,  though  it  seems  to  define  the  point  of  time  at 
which  agricultural  rent  becomes  an  arrear  at  the  close  of  the  fasli  year  applies  only 
to  ascertained  rents  not  to  rents  the  rates  of  which  have  jet  to  be  determined. 

In  proceedings  under  S.  9,  where  there  is  an  appeal  from  the  Collector's  judgment 
to  the  Civil  Courts  under  S.  H9,  the  decree  of  the  High  Court  finally  determines  as 
between  the  landlord  and  tenant  the  conditions  of  the  tenancies  including  the  rates 
of  rent. 

Where,  therefore,  a  Zemindar,  a  "  Landholder"  within  the  meaning  of  the  Rent 
Recovery  Act  sued  his  ryot,  a  tenant  under  the  Act  for  enforcement  of  a  patta 
and  acceptance  of  a  muchilika  for  f aslis  1295  to  1298,  and  the  patta  tendeied  was 
modified  ultimately  and  the  landlord  within  3  years  of  the  final  decision  but  after 
the  lapse  of  3  years  from  the  close  of  the  respective  faslis  sued  for  rent  due  for 
the  said  faslis  : — 

Held  (1)  that  the  rent  was  not  ascertained  until  the  proceedings  taken  under  S.  9 
terminated,  the  rate  of  rent  being  in  suspense  during  that  time,  and 

(2)    that  the  suit  for  rent  was  not  barred  by  Limitation  Act,  Art.  110. 

SriramtUu  v,  Sobhanadri  Appa  Rao ',  reversed. 

Their  Lordships'  Judgment  was  delivered  by 

Sir  Arthur  Wilson: — The  appeal  raises  a  question  of  con- 
siderable importance  in  Madras^  and  as  to  which  there  has  been 
some  difference  of  opinion  amongst  the  learned.  Judges  of  the 
High  Court. 

The  plaintiff  (appellant)  is  the  Zemindar  of  Nuzvid,  and  is  a 
*^  landholder"  within  the  meaning  of  the  Rent  Recovery  Act  (Mad- 
ras Act  Vin  of  1865).      The  several  defendants  hold  lands   under 

'  1.  L  L.  R.,  19  U.  3a,  ~ 
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Um  in  the  village  of  Mustabada,  which  is  included  in  his  Zemin-    _  ^i^ 
dariy  and  they  are  ^'  tenants'^  within  the  meaning  of  the  Act.  Appa  Bao 

V. 

The  defendants  occupied  the  lands  to  which  the  present  Sriramuin. 
controversy  relates  for  a  long  period,  but  the  time  which  has  to 
be  considered  in  this  appeal  commences  with  the  fusli  year  1295. 
In  that  year  the  plaintiff  tendered  puttahs  which  the  defendants 
refused  to  accept  (similar  proceedings  took  place  in  the  subsequent 
years).  The  plaintiff  thereupon  instituted  summary  suits  be- 
fore the  Collector  to  enforce  the  acceptance  of  the  puttahs  and 
the  execution  of  corresponding  muchilikas.  The  Head  Assistant 
Collector,  who  heard  the  cases,  made  his  order  modifying  the 
terms  of  the  proposed  puttahs  and  directing  the  tender  of 
puttahs  embodying  his  modifications.  The  District  Judge  on 
appeal  made  additional  changes  in  the  puttahs.  On  further 
appeal  the  High  Court  again  varied  the  terms  of  the  puttahs  to  be 
tendered  ;  and  thus  by  the  decree  of  the  High  Court,  dated  the 
29th  October  1889,  the  conditions  of  the  tenancies,  including  the 
rates  of  rent,  were  finally  determined. 

The  present  suits  were  brought  on  the  28th  October  1892 
in  the  Court  of  the  Munsiff  of  Bezwada.  In  them  the  plaintiff 
claimed  to  recover  from  the  defendants  balances  of  rent  for  their 
respective  holdings,  at  the  determined  rates,  in  respect  of  the 
fusli  years  1295,  1296, 1297,  1298  and  subsequent  years. 

With  the  subsequent  years  this  appeal  has  nothing  to  do, 
it  is  limited  to  the  four  years  mentioned.  The  courts  in  India 
have  held  that  the  claim  for  rent  in  respect  of  those  four  years 
18  barred  by  limitation^  and  the  correctness  of  that  ruling  is  the 
one  question  raised  in  the  present  appeal. 

The  rule  of  limitation  applicable  to  the  case  is  Art.  110  of 
Schedule  11  of  the  Indian  Limitation  Act  (Act  XV)  of  1877, 
which  prescribes  for  a  suit  for  arrears  of  rent  a  period  of 
Kmitation  of  three  years  reckoned  from  the  time  when  the  arrears 
become  due.  The  courts  in  India  have  held  that  the  period  of 
limitation  in  this  case  for  the  rent  of  each  fusli  year  runs  from 
the  close  of  that  year,  and  if  that  view  be  correct  the  cases 
bave  been  rightly  decided.  The  contention  before  their  Lordships 
was  that   the  period  should  be   counted    from  the  29th   October 
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BMigayygr    1889,  when  the  decree    of  the    High  Court  determined    the  rent 
ppa  Rao    payable.     And  if  this  contention  be  correct,  these  claims  were  in 
Srirsunulu.     time. 

The  point  of  time  from  which,  under  the  Limitation  Act,  the 
period  of  limitation  is  to  run  is  that  at  which  the  arrear  became 
due.  In  most  cases  no  doubt  the  point  of  time  at  which  rent 
becomes  due  is  the  close  of  the  period  in  respect  of  which  it  is 
to  bo  paid.  But  this  is  not  necessarily  always  the  case  in  India, 
and  the  Limitation  Act  is  an  Act  for  all  India. 

Legislation,  or  custom,  or  express  contract,  or  the  special 
circumstances  of  any  case  may  make  rent  become  duo  at  a  point  of 
time  difierent  from  the  close  of  the  period  in  respect  of  which  it  is 
to  be  paid.  The  case  of  Mussumat  Bande  Suimo  Moyee  v.  Shooshe 
Mokhe  Burmonia^  heard  before  this  Board,  is  an  example  of  a  suit 
for  rent,  governed  by  a  law  of  limitation  substantially  the  same 
as  that  now  before  their  Lordships,  in  which  the  date  at  which 
the  rent  became  due  was  held  to  be  an  entirely  different  date  from 
the  close  of  the  period  in  respect  of  which  that  rent  was  payable. 
The  object  of  a  Limitation  Act  is  presumably  to  compel  people  who 
have  actionable  claims  to  sue  upon  them  with  due  promptitude, 
or  to  forfeit  the  right  to  do  so  at  all.  In  such  an  act  the  falling  due 
of  rent  naturally  means  the  falling  due  of  an  ascertained  rent, 
which  the  tenant  is  under  an  obligation  to  pay,  and  which  the  land- 
lord can  claim  and,  if  necessary,  sue  for. 

In  order  to  see  when  rent   becomes   due  in   a   case    like   the 
present  it  is  necessary  to  turn  to  the   Rent  Recovery  Act    (Madras 
Act  VIII  of  1865).     That  Act  enacts  (section  3)  that  certain  land- 
holders and  others  shall  enter  into  written  engagements  with  their 
tenants,  to  be  embodied  in    pattahs   and  muchilkas,  which  (section 
4)  must  contain,  amongst  other  things,  the  amount  and   nature    of 
the  rent.     By  section  7  no  suit  or  legal  proceedings  for  rent  can  be 
sustained  unless  pattah  and  muchilka  have  been   exchanged,  or  a 
pattah  has  been  tendered  such  as  the  tenant  was  bound   to    accept 
or  both  parties  have  agreed  to  dispense  with   such   documents.    If 
a  pattah  is  tendered  and  the  tenant   refuses  to   accept  it,  the  land- 
holder  (section    9)  may   proceed   by   summary    suit    before    the 
Collector  to  enforce  acceptance  of  the  pattah.     And  in  such  a   suit 
it  is  for  the  Collector  to  settle  the  terms   of  the  tenancy,  including 
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the  rent,  in  accordance  with  the  principles  laid  down  in  the  Act. 
From  the  Collector's  decision  an  appeal  lies  to  the  Civil  Courts 
(section  69). 

Under  this  procedure  it  seems  clear  that  as  long  as  proceedings 
are  pending  before  the  Collector  and,  on  appeal  from  him  befor« 
lie  Civil  Courts,  the  rate  of  rent  is  in  suspense^  for  no  one  can  say 
what  it  will  prove  to  be,  and  that  therefore  no  arrear  of  rent  can  be 
said  to  have  become  due  within  the  meaning  of  the  Limitation  Act. 
That  this  is  the  meaning  and  effect  of  the  Bent  Becoverj  Act  be- 
comes much  plainer  on  a  further  examination  of  the  Act  The  Act 
(section  87)  keeps  alive  the  right  to  proceed  in  the  Civil  Courts 
in  respect  of  rent ;  and  the  present  appeal  arises  out  of  a  civil 
suit  so  brought.  But  the  Act  deals  very  briefly  with  such  suits. 
Its  meaning  and  effect  can  be  better  learned  from  the  [provisions 
relating  to  those  special  and  summary  remedies  which  are  dealt 
with  in  some  detail  and  fill  a  large  part  of  the  Act.  They  are 
available  for  arrears  of  rent  and  must  be  put  in  force  within  one 
jear  from  the  time  when  the  rent  became  due  (section  2).  Those 
special  remedies  are  distress,  sale  of  the  holding,  ejectment,  and 
airest.  And  in  each  of  these  cases  the  proceedings  must  com- 
mence with  a  document  stating  the  amount  of  rent  due  (sections 
15, 16,  39,  41,  46). 

Their  Lordships  are  of  opinion  that  in  the  present  cases  no 
rent  was  in  arrear  or  due  till  the  rates  of  rent  were  ascertained  by 
the  decree  of  the  High  Court  of  29th  October  1899,  and  that 
limitation  runs  from  that  date. 

It  may  be  well  to  notice  two  arguments  against  the  view 
taken  by  their  Lordships,  which  seem  to  have  had  weight  with 
some  of  the  learned  Judges  in  Madras. 

Section  14  of  the  Bent  Becovery  Act  says  that  "  when  rent  shall 
remain  unpaid  at  the  time  when,  according  to  any  written  agree- 
ment or  the  custom  of  the  country,  it  ought  to  have  been  paid",  it 
is  to  be  '*  deemed  an  arrear  of  rent.'^  It  has  been  said,  and  no  doubt 
rightly  that  by  the  custom  of  the  country  agricultural  rents  are 
payable  at  or  before  the  close  of  the  Fasli  year.  And  it  has  been 
thought  that  this    section  defines  the  point  of  time  at  which  agri- 
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coltoral  rent  becomes  an  arrear  as  the  close  of  the  Fadi  year.  And 
so  it  seems  to  do  in  the  cases  to  which  it  applies.  But  in  their 
Lordships'  opinion  this  whole  series  of  sections  applies  to  ascer- 
tained rents^  not  to  rents  at  rates  which  have  yet  to  be  determined. 

Another  argument  has  been  based  upon  section  7  of  the  Act^ 
already  cited.  It  has  been  thought  that  under  that  section  where 
a  land-holder  has  tendered  a  pattah  which  the  tenant  refuses,  but 
which^  as  the  result  of  the  litigation  rendered  necessary  by  that 
refusal,  has  been  found  to  have  been  a  proper  one,  and  then 
proceeds  for  uhe  rent  so  ascertained,  he  may  be  met  by  a  plea 
of  limitation,  on  the  ground  that  he  might  have  sued,  and  ought 
to  have  sued,  for  the  rent  without  waiting  to  have  the  rate  deter- 
mined. If  that  view  were  correct,  it  could  not  affect  the  present 
case,  for  in  this  case  the  pattah  tendered  by  the  land-holder  was 
not  approved  by  the  Courts,  but  was  altered  by  them.  The  High 
Court,  however,  in  the  judgment  undtjr  appeal,  has  drawn  no  distinc- 
tion between  the  case  in  which  the  pattah  tendered  has  been  ulti- 
mately approved  by  the  Courts  and  the  case  in  which  it  has  been 
modified.  And  their  Lordships  think  the  Court  was  right  in  so 
doing.  Section  7  is  not  an  enabling  section,  but  a  restraining 
section.  In  order  to  see  when  there  is  an  arrear  which  can  be 
sued  for,  it  is  necessary  to  examine  the  Act  as  a  whole ;  and  the 
reasons  have  already  been  stated  which  lead  their  Lordships  to 
think  that  its  provisions  as  to  rent  due,  rent  in  arrear,  and  the 
recovery  of  rent  refer    to  ascertained  rents. 

For  the  foregoing  reasons,  their  Lordships  are  of  opinion  that 
the  claims  for  rents  in  respect  of  the  years  1295,  1296,  1297  and 
1298  are  not  barred  by  limitation.  They  will  humbly  advise  His 
Majesty  that  the  decrees  of  the  High  Court  and  the  District  Court 
ought  to  be  discharged  with  costs,  and  those  of  the  MunsiPs  Court 
discharged,  and  that  the  cases  ought  to  be  remitted  to  the  High 
Court  with  a  declaration  to  the  above  effect,  in  order  that  they  may 
be  disposed  of  in  the  MunsiPs  Court  in  accordance  with  that 
declaration. 

The  appellant  will  recover  his  costs  of  this  i^peal  from  the 
respondents. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

(FROM  THE  CALCUTTA  HIGH  COURT.) 

Present : — ^Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  Scoble, 
Sir  Arthur  Wilson,  Sir  John  Bonser. 

Sahebzadah  Mahomed  Zahar-nd-din        ...  Appellant  ^ 

V. 

Sahebzadah  Nur-nd-din  and  others  ...  Respondents. 

Crril  Procedure  Code-^Review — Noiiee-^Appeal  set  dovm  for  hearing — Appellant  no^   Zahnr-ud-din 
prefent— Default.  ▼• 

Under  the    Code   of  Civil  Procedure  no  order  of  review  can  be  made  without 

prerious  notice  to  the  person  in  possession  of  the  decree  which  is  to  be  reviewed. 

It  is  the  duty  of  a  person  who  has  a  case  in  the  paper  (Notice-board   or   cause 
Hfi)  to  be  present  prepared  to  support  it  by  counsel  or  in  person. 

Their  Lordships'  Judgment  was  delivered  by 

Lord  Macnaghten : — Their  Lordships  have  heard  this  case 
very  fully,  and  have  considered  it,  and,  in  their  opinion,  when  the 
case  is  understood,  there  is  no  difficulty  in  it  whatever. 

The  appellant  comes  forward  objecting  to  three  orders.  One 
is  an  order  of  the  High  Court  granting  a  Review.  In  that  the 
learned  Counsel  for  the  appellant  has  shown  no  valid  objection. 
It  was  perfectly  competent  for  the  High  Court  to  grant  a  Review 
in  this  case.  Having  granted  the  Review,  and  Mr.  Bonnerjee's 
dient  not  being  there  to  oppose  it,  the  Court  directed  the  appeal 
to  be  set  down  for  re-hearing  in  the  hst  of  appeals  on  a  certain  day. 
When  that  day  came,  the  appeal  was  called  on,  but  the  appellant 
not  being  there  to  support  it,  the  High  Court  ordered  the  appeal 
to  be  dismissed.  That  order  seems  to  be  perfectly  right  too.  If 
a  person  sets  down  an  appeal,  and  does  not  come  forward  to  sup- 
port it,  the  appeal  is  properly  dismissed.  The  third  order  of  which 
Mr.  Bonnerjee  complains  is  an  order  by  the  Chief  Justice  and  his 
colleagues,  refusing  to  re-instate  the  appeal  on  the  application  of 
the  i^jpellant.  Their  Lordships  have  read  the  judgment  of  the 
learned  Chief  Justice,  and  they  entirely  agree  with  it.  It  is  the 
duty  of  a  person  who  has  a  case  in  the  paper  to  be  present,  pre- 
pared to  support  it  by  counsel  or  in  person.  At  least  three  months' 
notice  of  this  appeal  had  been  given  to  Mr.  Bonnerjee's  client. 
Under  the  Code  of  Civil  Procedure  no  order  of  review  can  be  made 
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Zahur-ud-din  without  ppevious  notice  to  the  person  in  possession  of  the  decree 
Nur-ud-din.  which  is  to  be  reviewed.  The  appellant  had  ample  notice  in  this 
case.  His  excuses  for  not  being  present  are  singularly  lame.  He 
says  he  waited  in  Court  till  nearly  4  o'clock,  and  then  he  went  away 
because  he  came  to  the  conclusion  that  the  case  before  his  would 
last  the  day.  That  is  no  reason  whatever.  The  real  reason  why 
he  was  not  there  was  because  he  could  not  find  the  funds,  and  he 
had  instructed  nobody  to  act  on  his  behalf. 

Their  Lordships  think  that  this  appeal  ought  to  be  dismissed^ 
and  they  will  hnmbly  advise  His  Majesty  to  that  effect. 

The  respondents  not  having  appeared,  there  will  be  no  order  as 
to  costs. 


THE  PRIVY  COUNCIL. 

(PROM  THE  CALCUTTA  HIGH  COURT.) 

Present : — ^Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  Scoble, 
Sir  Arthur  Wilson  and  Sir  John  Bonser. 

Chowdhry  Granesh  Dutt  Thakoor  and  others  ...  Appellants.* 

V. 

Mussumat  Jewach  Thakoorain         ...  ...  Respondent. 

Ganesh  Dntt    JUndu     Law^- Joint    family — Partition — Censer     of     Commensality — Circumstances 
Jewach.  showing  separations. 

Cesser  of  commensality  is  an  element  which  may  properly  be  considered  in  deter- 
mining the  question  whether  there  has  been  a  partition  of  joint  family  property,  but 
it  is  not  conclusive.       Mussumat  Anundee  Koonv^tir  v.  Khedoo  LaV. 

Separate  payment  of  revenue,  separate  receipts  for  rent,  adjustment  of  moneys 
realized  under  a  decree,  purchase  of  an  estate  by  the  members  in  equal  shares,  and 
the  fact  that  one  of  the  members  sued  as  the  heir  of  co-deceased  member  are  circum- 
stances which  tend  to  probabilise  the  theory  of  separation. 

According  to  the  Mitakshara  law  in  force  in  Bengal  a  mother,  though  not  en- 
titled to  require  a  partition  so  long  as  her  sons  remain  united,  is  entitled  if  a  parti- 
tion takes  place  between  her  sons,  to  receive  the  share  of  a  son  in  property  which 
is  ancestral  or  acquired  by  the  employment  of  ancestral   wealth. 

But  if  she  acquiesces  in  the  division  of  the  property  between  her  sons  without 
claiming  any  share  for  herself,  a  partition  made  without  allotting  a  share  for  her  is 
valid  and  binding  upon  her. 

Where  a  partition  made  without  awarding  a  share  to  the  mother  and  all  the 
parties  are  before  Court,  the  Court  may  declare  the  partition  not  binding  on  her  and 
may  award  her  a  share. 

Krishnahai  v.  Khangowda*  approved. 
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There  is  nothing  irregrolar  under  S.  44,  ol.  (a),   C.  P.  C,  in  seeking  to  recover  Ganesh  Dutfc 

m  one  suit  moTeable  and  immoveable  property  if  the  cause  of  action  is  the  same  in       ,    ^^ 

Jewach* 
respect  jof  both,  and  the  limitation  in  both  cases  is  the   same.     Qiyana   Samhandha 

Hndara  v.  Kandatamy  Tambiran'  approved. 

A  claim  by  a  widow  for  partition  of  moveable  and  immoveable  properties  in 
n^i  of  her  deceased  husband  upon  refusal  by  the  latter's  brother  is  based  upon  a 
angle  cause  of  accion  and  can  be  litigated  in  a  single  suit. 
Their  Lordships'  Judgment  was  delivered  by 
Lord  Macnaghten : — ^The  suit  was  brought  by  the  respondent, 
Jewach  Thakoorain,  the  widow  of  one  Bahnukund  Thakoor,  to 
determine  her  rights  under  a  partition  of  family  property  which 
she  alleged  had  taken  place  in  her  husband's  lifetime,  and  for  such 
relief  as  she  might  be  found  entitled  to  under  the  circumstances 
of  the  case.  The  defendants  were  the  three  surviving  brothers  of 
her  husband,  Ganesh  Dutt  Thakoor^  Haja  Thakoor  and  Chhedi 
Thakoor ;  Niterbati  Thakoorain,  the  wife  of  Chhedi  Thakoor,  in 
whose  name  one  of  the  properties  alleged  to  belong  to  the  family 
had  been  purchased  ;  and  Harakhbati  Thakoorain,  the  mother  of 
the  four  brothers,  who  would  be  entitled  to  a  share  on  the  partition, 
if  proved.  All  the  parties  are  Brahmins  of  Tirhoot,  and  the  law 
which  governs  the  case  is  the  Mitakshara  Law,  as  modified  in  its 
application  in  Bengal. 

Chowdhry  Raja  Thakoor  died  on  the  7th  October  1902,  and 
by  an  order  of  His  Majesty  in  Council,  dated  the  28th  day  of 
March  1903,  Chowdhry  Manindra  Narayan  Thakoor  was  substi- 
tuted in  his  place. 

It  is  common  ground  that  the  four  brothers,  at  any  rate  up 
to  the  FusU  year  1290,  formed  an  undivided  Hindu  family. 
They  were  Zemindars,  owing  considerable  interests  in  land,  and  in 
addition  carried  on  a  Mahajuni  or  money-lending  business  of  a 
profitable  character. 

The  plaintiff's  case  is  that  her  husband,  Balmukund,  separated 
from  his  brothers  in  Fusli  1290,  that  a  partition  of  household  goods 
ftnd  serait  lands  took  place  in  that  year  ;  that  a  further  partition 
of  the  Zemindari  and  Mahajuni  properties  took  place  in  Fusli  1295 ; 
and  that  Balmukund  died  while  the  actual  division  of  these  assets 
was  in  progress.  She  further  alleges  that,  after  her  husband's 
death,  the  brothers  invited  her  to  the  family  house,  and  took 
advantage  of  her  absence  from  her  own  house  to  demolish  it,  and 
poflseBS  themselves  of  the  entire  family  property.     Some  months 

1. 1.14.:^.,  10  JC,  376  it  606,  ^'        
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Qm»Bk  Ditt  later,  when  she  went  to  visit  her  father^  she  discovered  what  had 
jt^h.     taken  place^  and  instituted  legal  proceedings.  These  allegations  are, 
as  may  be  supposed,  denied  by  the  defendants. 

The  evidence  on  both  sides  is  very  voluminous,  very  conflict- 
ing, and  for  the  most  part  unsatisfactory.  But  both  Courts  in 
India  concur  in  finding  that  Balmukund,  in  Fusli  1290,  built  a 
house  for  himself  and  went  to  live  in  it  with  his  family.  He  thus 
became  separate  from  his  brothers  in  food  and  residence.  This 
fact  lends  probability  to  the  evidence  that  at  the  same  time  a 
partition  took  place  of  household  furnitures  and  other  moveable 
property  of  a  similar  character. 

Cesser  of  commensality  is  an  element  which  may  properly  be 
considered  in  determining  the  question  whether  there  has  been  a 
partition  of  joint  family  property,  but  it  is  not  conclusive  {Mussu- 
mat  Anundee  Koonwur  v.  Khedoo  LaV).  It  is  therefore  necessary 
to  consider  whether  the  evidence  in  other  respects  supports  or 
negatives  the  theory  that  the  cesser  in  this  case  was  adopted  with 
a  view  to  partition  in  the  legal  sense  of  the  word. 

It  is  alleged  by  the  plaintiff's  witnesses  that,  at  the  time 
Balmukund  took  up  his  abode  in  a  separate  house,  a  division  of 
aerait  lands  was  made  ;  and  in  support  of  this  allegation.  Exhibit  16, 
which  purports  to  be  a  list  of  the  zerait  lands  so  divided,  was  pro- 
duced. This  document  was  discredited  by  the  Subordinate  Judge, 
but  accepted  by  the  High  Court,  In  their  Lordships'  opinion^  it 
is  of  such  doubtful  authenticity  that  they  think  it  safer  not  to  rely 
on  it,  at  any  rate  as  a  correct  statement  of  zerait  lands  m  the  pos- 
session of  the  joint  family  in  Fusli  1290. 

Five  years  later,  in  Fusli  1295,  the  plaintiff  alleges  that  the 
Zemindari  and  mahajuni  properties  were  divided.  Here  again 
the  evidence  is  conflicting;  but  it  may  be  observed  that  only  one 
of  the  three  surviving  brothers  was  called  to  support  the  case  put 
forward  oil  their  behalf  ;  that  both  Courts  in  India  discredited  the 
evidence  of  Uaja  Thakoor,  the  brother  who  was  called ;  and  that 
two  important  witnesses  Jibi  Jha  and  Bajah  Nain,  were  not 
examined.  Upon  the  evidence  as  it  stood,  the  Subordinate  Judge 
found  that  no  partition  in  Fusli  1295  was  proved  ;  while  the 
High  Court  found   that  '^  the  separation  which  had  begun  in  part 

''in    1290   ?ras   effectually  completed in  1286,  and  thai 

^not  in  respect  of  some  properties  only,  but  in  respect  of  aU.'' 
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Thft  entire  evidence  on  the  record  was  very  minutely  dissected  Ganeeh  Dntt 
by  the  learned  counsel  who  appeared  before  their  Lordships  in  Jewach. 
this  appeal,  and  in  the  result  they  have  come  to  the  conclusion 
that  it  is  not  their  duty  to  advise  His  Majesty  that  the  carefully 
conndered  judgment  of  the  High  Court  upon  the  main  question  at 
issue  should  be  set  aside.  In  coming  to  this  conclusion  they  have 
been  influenced  by  the  circumstance  that  there  is  no  dispute  as  to 
five  facts  which;  in  their  opinion,  tend  to  corroborate  the  story 
told  by  the  plaintiff's  witnesses. 

1.  It  is  admitted  that  of  65  revenue-paying  estates  belong- 
ing to  the  family,  payment  of  revenue  of  19  was  made  separately 
after  Fnsli  1295,  viz.,  one-fourth  in  the  name  of  Balmukund,  and 
three-fourths  in  the  name  of  his  three  brothers. 

2.  It  is  admitted  that  of  a  sum  of  Rs.  35,004  recovered  in 
1295  under  a  decree  obtained  by  the  family  firm  against  one 
Gholam  Mahomed,  three-fourths  were  credited  to  the  three 
brothers,  and  one-fourth  to  Balmukund. 

3.  It  is  admitted  that  the  rent  payable  by  the  Attur  Indigo 
Factory  to  the  family  under  a  lease  of  certain  villages,  was  paid  in 
1295,  as  to  three-fourths  to  the  three  brothers  and  as  to  one-fourth 
to  Balmukund,  and  that  after  Balmukund's  death,  one  payment  of 
one-fourth  of  the  rent  was  made  to  his  widow,  and  then  stopped  upon 
an  indemnity  being  given  to  the  Factory  by  the  brothers  against 
any  claim  that  might  thereafter  be  advanced  by  the  widow. 

4.  It  is  admitted  that  in  1295,  an  estate  was  purchased  out 
of  the  family  funds  in  the  name  of  the  four  broth«*s,  '*  in  equal 
shares.^' 

5.  It  is  undisputed  that  in  a  suit  brought  to  recover  a  debt 
doe  to  the  family,  shortly  after  Balmukund's  death,  one  of  the 
brothers  claimed  to  ^ue  '*  as  heir  and  adopted  son''  of  Balmukund* 
a  claim  entirely  inconsistent  with  the  theory  of  survivorship  in  an 
undivided  Hindu  family. 

These  facts  give  material  support  to  the  case  made  on  behalf 
of  the  plaintiff,  however  unconvincing  the  oral  evidence  might  have 
been  had  it  stood  alone.  It  was  the  case  of  neither  party  that  there 
was  a  partial  separation,  that  is,  a  separation  in  respect  of  certain 
properties  only  ;  and  their  Lordships  consequently  agree  with  the 
finding  of  the  High  Court  that  the  plaintiff  as  heir  to  Balmokund^ 
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GaneshDntt  is  entitled  to  succeed   to  his  share  in  the  family  property  as  it 
Jewaoh.     ©listed  at  the  time  of  his  death,  or  has  been  subsequently  increased 
by  employment  of  the  family  funds. 

The  amount  of  this  share  is  the  next  question  to  be  determined* 
There  is  no  doubt  that,  according  to  the  law  in  force  in  Bengal,  the 
mother,  though  not  entitled  to  require  a  partition  so  long  as  her  sons 
remain  united,  is  entitled,  if  a  partition  takes  place  between  her 
sons,'to  receive  the  share  of  a  son  in  property  which  is  ancestral 
or  acquired  by  the  employment  of  ancestral  wealth.  She  may,  of 
course,  acquiesce  in  the  division  of  the  property  between  her  sons 
without  claiming  any  share  for  herself;  but  there  is  no  evidence  of 
any  such  acquiescence  in  this  case.  On  the  contrary,  she  claims 
her  share  in  the  written  statement  which  she  has  filed  in  this  suit, 
and  denies  all  knowledge  of  any  partition  having  taken  place 
between  her  sons.  Under  these  circumstances,  the  learned  Subordi- 
nate Judge  held  that  Balmukund's  share  was  one-fifth  and  not  one- 
fourth.  The  Judges  of  the  High  Court  apparently  considered  that 
acquiescence  on  the  part  of  the  mother  was  established,  and 
awarded  one-fourth  to  the  plaintiff.  But  their  Tiordships  have  not 
been  referred  to,  nor  have  they  been  able  to  discover  any  evidence  of 
acquiescence  except  a  vague  statement  by  the  plaintiff  that  no  share 
was  assigned  to  the  mother  "because  she  did  not  make  any 
objection.'*  Under  these  circumstances,  their  Lordships  agree  with 
the  Subordinate  Judge  that  the  mother's  claim  must  be  allowed, 
and  the  decree  of  the  High  Court  varied  accordingly. 

It  was  contended  by  Mr.  Bonnerjee  that  the  omission  to 
reserve  a  share  for  the  mother  rendered  the  partition  invalid ;  and 
in  support  of  this  contention  he  relied  on  the  case  of  Krishnabai 
V,  Khangowda'  in  which  it  was  decided  that  a  partition  effected 
without  reserving  any  share  for  a  minor  member  of  the  family,  and 
without  the  consent  of  some  one  authorized  to  act  on  his  behalf,  is 
invalid  as  against  the  minor.  So  here,  their  Lordships  recognize 
that  the  mother  is  not  bound  by  a  partition  to  which  it  is  not 
shown  she  ever  assented  ;  and  the  suit  being  one  for  a  declaration 
of  rights  under  the  partition,  in  which  all  the  parties  interested 
are  represented,  and  in  which  the  mother  claims  her  share,  their 
Lordships  have  felt  no  difficulty  in  giving  effect  to  her  claim  in 
1.    I.  L.  R.,  18  B.  197. 
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the   order  which  thev  will  humbly  adviBe  His  Majesty  to  make  Oanesh  Datt 
upon  this  appeal.  je^h. 

Mr.  Bonnerjee  also  contended  that  the  suit  as  framed  was  not 
maintainable  under  the  provisions  of  8.  44^  Rule  A  of  the  Code  of 
Civil  Procedure.  The  rule  is  not  very  happily  expressed,  but  there 
can  be  nothing  irr^ular  in  seeking  to  recover  in  one  suit  moveable 
and  immoveable  property,  if  the  cause  of  action  is  the  same  in 
respect  of  both.  Griyana  Samhandha  Pandara  v.  Kandaaujamy 
Tambirari.  Here  the  cause  of  action  arose  in  the  refusal  of  the 
three  defendants  to  recognise  the  right  of  the  widow  to  succeed  to 
her  deceased  husband's  share  in  the  family  property  under  a 
partition  which  had  not  been  completed  by  actual  division  at  the 
time  of  her  husband's  death ;  and  it  would  be  a  denial  of  justice 
to  hold  that  in  a  suit  upon  such  a  cause  of  action  relief  could  not 
be  given  in  respect  of  moveable  as  well  as  immoveable  property. 
It  follows  that  the  claim  as  regards  the  moveable  property  cannot 
be  held  to  be  barred  by  limitation. 

In  their  Lordships'  opinion,  the  decree  of  the  High  Court  must 
be  varied  so  as  to  include  a  declaration  that  the  defendant 
Mussummat  Harakhbati  Thakoorain  is  entitled  to  one-fifth  share  of 
the  family  property  and  that  the  respondent  Mussummat  Jewach 
Thakoorani  is  likewise  entitled  as  heir  to  her  husband  to  one-fifth 
share  in  the  said  property  ;  and  subject  to  this  declaration,  unless 
the  parties  shall  come  to  an  equitable  arrangement  approved  by 
the  Court,  the  suit  should  be  remanded  to  the  Subordinate  Judge 
to  inquire  what  was  due  to  the  estate  of  Chowdhry  Balmukund 
Thakoor  in  respect  of  his  share  at  the  time  of  his  death,  and  what 
have  been  the  subsequent  accretions  thereto  from  the  employment 
of  the  family  funds,  and  for  that  purpose  to  take  the  usual  accounts, 
including  the  accounts  of  the  family  business,  and  to  order  that 
the  costs  of  the  enquiry  and  of  taking  the  accounts  and  of  the 
partition  be  paid  out  of  the  estate. 

Their  Lordships  will  humbly  advise  His  Majesty  to  make  an 
order  remanding  the  suit  to  the  effect  and  containing  the  directions 
above  stated.  The  appellants  Chowdhry  Ganesh  Dutt  Thakoor, 
Chowdhry  Manindra  Narayan  Thakoor  and  Chowdhry  Chedi 
Thakoor  must  pay  the  respondent's  costs  of  this  appeal. 

1. 1.  L.  B.)  10  M.  875  at  p.  606. 
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IN  THE  HIGH  COURT  OP  JUDlCATURfi  AT  MADRAS. 

Present; — Mr.  Jastice  Boddam  and  Mr.  Justice  Bhashy am  Aiyang^r. 

Ramasfuni  Chetti  and  others     ...  Appellants^     {Plaintiff  and 

his  representatives). 

V, 

Alagirisami  Chetti  and  others...  Respondents     {Defendants). 

BamaBami  Transfer  of  Property  Act^  8,  44 — Transferee  of  a  portion  of  the  property  as  opposed  to  a 
^"®***  transferee  of  a  share  of  the  whole—Right  to  »ue  for  paHition — Bight  of  lessee  for  a 

Alagirisami  **''''*  ^f  *  •'w**  »» <»  village — Order  in  claim  proceedings — Bet  Judicata — Specifi- 

Ohetfci.  cation  of  boundaries  sold — Extent  not  corresponding — Preswmption  (w  to  area  «oW. 

A  transferee  of  a  portion  of  the  co-tenancy  cannot  maintain  a  suit  for  partition  of 
the  portion  transferred  to  him  whether  for  a  term  or  in  perpetuity. 

Parhati  Chum  Deb  v.  Ain-ud'Deen*  referred  to. 

A  transferee  of  an  interest  in  the  share  of  a  co-owner  may  enforce,  under  S.  44 
of  the  Transfer  of  Property  Act,  a  partition  of  the  same  so  far  as  it  is  necessary  to 
give  effect  to  such  transfer. 

A  lessee  of  a  share  in  a  whole  village  is  not  a  transferee  of  an  interest  in  a 
portion  of  tho  village  and  is,  therefore,  entitled  to  sue  for  a  partition  which  is  to  last 
during  that  tenn. 

Baring  v.  Nash^  ;  Beaton  v.  DrearderC^  referred  to. 

Where  a  claimant  does  not  bring  a  suit  within  one  year  to  set  aside  an  adverse 
order  passed  against  him  in  the  claim  proceedings,  the  order  is  res  judicata  against 
the  claimant  in  subsequent  p^rooeedings  and  it  is  not  open  uy  the  claimant  in  snch 
subsequent  proceedings  to  contend  that  in  truth  and  fact  the  claimant's  interest  was 
not  attached. 

As  a,  general  rule  in  the  absence  of  anything  in  the  context  it  must  be  taken  that 
all  the  property  comprised  within  the  boundaries  are  offered  for  sale  and  purchased 
if  the  vendor  or  judgment-debtor  has  title  to  the  whole  property  comprised  within 
the  boundaries  though  the  extent  specified  in  the  document  may  not  exhaust  the  area. 

If  the  vendor  or  judgment-debtor  had  no  title  to  some  part  of  the  area  comprised 
within  the  boundaries,  the  conveyance  would  not  of -course  operate  upon  such  portion 
and  in  those  circnmstaBoes  it  may  also  be  presumed  that  all  that  is  offered  for  sale  is 
the  portion  to  which  the  vendor  or  judgment-debtor  has  title  and  the  extent  specified 
corresponds  to  such  portion. 

Second   appeal  from   the   decree   of   the    District   Court   of 
Madura  in  A.  S.  No.  205  of  1900,  presented  against  the  decree 

•  S.  A.  No.  898  of  1901.  4th  September  1903. 

1.  I.  L.  R.,  7  0.  577.  3.    16  Beav.  147. 

2.  1  Yes  and  Beam  561. 
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of  the  Court  of  the  District  Munsif  of  Tirumangalam  in  Original    BiuBtwiiii 
Suit  No.  168  of  1899.  ^^f^ 


V. 

A 


P.  B.  Sundara  Aiyar  for  appellants.  c3ietti 

V.  Kriihncuwami  Aiyar  and  K.  N.  Aiya  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— The  appellant  sues  for  a  partition  of  the  100 
kalis  of  panja  land  mentioned  in  the  plaint  and  for  the  recovery  of 
his  one-third  share  therein.  The  land  is  situated  in  the  Inam  village 
of  Attokkalaan,  which  originally  belonged  in  equal  moieties  to  two 
brothers^ — the  great-grandfather  of  the  10th  defendant  and  the 
great-grandfather  of  Laksfamana  Iyer,  on  whose  death  his  half 
share  devolved  on  his  daughter,  the  2nd  def aidant.  The  half 
share  of  the  great-grandfather  of  the  10th  defendant  devolvedi 
share  and  share  alike^  upon  the  10th  defendant,  his  brother  one 
Peria  Lakshroana  Iyer>  uid  his  brother^s  son,  the  9th  defendant. 
The  village  was  thus  in  the  possession  of  the  2nd^  the  9th  and  the 
10th  defendants  and  one  Peria  Lakshmana  Iyer,  as  tenants  in 
common^  the  2nd  defendants  share  being  one  half  and  those  of 
the  9th  and  10th  defendants  and  Peria  Lakshmana  Iyer  being 
one-sixth  each.  These  persons  originally  had  only  the  melvaram 
rig^t  in  the  100  kulis  of  land  in  question^  the  right  of  occupancy 
or  kadivaram  right  being  with  certain  ryots,  who  subsequeiitly, 
from  time  to  time,  relinquished  their  rights  of  occupancy  prior  to 
1883  and  thus  these  defendauts  and  Peria  Lakshmana  Iyer  became 
the  full  owners  of  the  100  kulis,  t.  e.,  of  both  the  varame  therein. 
One  Nagalusami  Ghetti  obtained  a  decree  against  the  lOt^  defend* 
tut  in  Original  Suit  No.  215  of  1867  and  in  execution  thereof,  he, 
on  the  SOih  October  1888,  attached  (Exhibit  YI)  the  lOth  defend- 
ant's sbare  and  interest  in  the  village,  describing  the  same  under 
two  items,  the  first  item  as  the  one-sixth  share  belonging  to  the 
defendant  in  the  village  (the  extent  being  100  cawnies  of  nanja 
and  900  kulis  of  punja)  and  the  second  item  as  the  right  to  both 
the  varams  in  the  100  kulis  of  punja  (now  in  question),  a  note 
being  added  that  the  defendants'  entire  right  and  interest  in  the 
properties  were  attached.  The  boundaries  given  in  respect  of  the 
irst  item  are  apparently  the  boundaries  of  the  whole  village  (thos 
fudoding  the  100  kulis  forming  4he  second  item).    The  bonndariea 
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Bamasami    given  in  respect  of  the  second  item  are  apparently  the  boundaries 
y.  of  the  100  kulis  alone.     The  second  item  was  sold  on  the  5th 

^^^"^  February  1889  and  purchased  for  Bs.  102  by  the  1st  defendant 
(in  this  suit),  the  sale  being  confirmed  (vide  Exhibit  XIII)  on  the 
10th  April  1889.    The  first  item,  or  rather  one-half  of  the  first 
item,  L  e.,  half  of  one-sixth  share  belonging  to  the  10th  defendant, 
was  sold  on  the  1st  April  1889  and  purchased  by  the  decree-holder, 
Nagulusami  Ghetti|  for  Bs.  75,  the  sale  being  confirmed  on  the 
18th  June    1889    (ExhiUt  A).     The    same  Nagulusami    Chetti 
obtained  a  decree  against  the  widow  and  legal  representative  of 
Peria  Lakshmana  Iyer  (aforesaid)  the  owner  of  an  one-sixth  share 
and  in  execution  thereof  brought  to  sale  and  purchased  for  Bs.  75, 
on  the  1st  July  1889,  the  one-sixth  share  in  the  village,  belonging 
to  the  judgment-debtor  (Exhibit  B),  the  sale  being  confirmed  on 
the  2nd  September  1889.     llie  description,  extent  and  boundaries 
of  the  property  are  substantially  the  same  as  in  Exhibit  A.     The 
same  Nagulusami  Chetti  obtained  a  decree  against  the  9th  defend- 
ant and  in  execution  thereof  attached  (Exhibit  L)  his  one-sixth 
share  in  the  village,  the  description,  extent  and  boundaries  of  the 
property  being  substantially  the  same  as  in  Exhibits  A  and  B. 
The  decree-holder  himself  became  the  purchaser  (for  Bs.  125)  on 
the  14th  April  1891,  the  sale  being  confirmed  on  the  29th  June 
1891  {vide  Exhibit  C).     The  description  of  the  property  in  Exhi- 
bit C  is  identical  with  that  in  Exhibit  L.     Both  in  L  and  in  C, 
reference  is  made  to  the  defendant's  one-sixth  share  in  the  '  beasts, 
trees,  tittu,  tidal,  tank,  bund,  ^c.^  and  in  this  respect  they  differ 
from  Exhibits  A,  B  and  XIJI.     While  the  9th  defendant's  share 
was  under  attachment,  the  1st  defendant,  on  the  lOth  March  1891, 
preferred  a  claim  under  S.  278,  Civil  Procedure  Code,  stating  that 
he  had  become  the  purchaser  of  the  100  kulis  of  punja  (now  in 
question)  in  execution  of  the  decree  in  Original  Suit  No.  215  of 
1887  (already  referred  to),  that  the  9th  defendant  had  no  manner 
of  right  or  enjoyment  therein,  that  Nagulusami  Chetti,  the  plain- 
tiff, had  fraudulently  included  the  same  in  the  attachment  and  that 
it  should  be   released   therefrom  (vide  Exhibit  0).     The  District 
Munsif  fixed  the  13th  April  1891  to  enable  the  patties  to  adduce 
evidence  in  regard  to  the  claim  petition,  and,  on  the  14th  April, 
he  held  that  the  evidence  clearly  established  that  the  10th  defend- 
ant, the  defendant  in  Original  Suit  No.  215  of  1887,  had  only  a 
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lixih  share  in  the  100  kalis  and  dismissing  the  claim  preferred  by 
the  Ist  defendant^  ordered  that  the  9th   defendant's  one-sixth  t. 

interest  in  the  100  kalis  shoold  also  be  sold ;  and  on  the  same  day,  ^v^L 
Ae  one-sixth  share  of  the  9th  defendant  in  the  village  was  sold 
iod  pnrohased  by  Nagalasami  himself.  After  this  sale,  if,  as 
illeged  by  the  plaintiff,  the  10th  defendant  had  only  a  sixth  share 
in  the  100  kolis  in  qaestion  (as  in  the  remaining  portion  of  the 
Tillage)  and  under  Exhibits  B  and  C,  Nagalasami  became  the 
parchaser  of  the  one-sixth  share  of  Peria  Lakshmana  Iyer  and  of 
the  one-^xth  share  of  the  9th  defendant,  in  the  whole  village 
indading  the  100  kaUs  in  qaestion,  the  position  of  the  various 
ptfties  concerned  in  the  village  woald  be  as  follows  }^-The  second 
defendant  woald  continae  to  possess  one-half  share  in  the  whole 
villlage  :  Nagalasami  would  be  the  owner  of  one-third  share  in 
the  whole  village  and  of  a  farther  one-twelfth  share  thereof  exclu- 
sive of  the  100  kalis  in  qaestion  ;  the  10th  defendant  would  be  the 
owner  of  the  remaining  one-twelfth  share  of  the  whole  village 
ezdusive  of  the  100  kalis  in  question,  while  the  1st  defendant 
woald  have  a  sixth  share  in  the  100  kalis  in  question. 

If,  however,  as  alleged  by  the  1st  defendant,  the  10th  defend- 
ant was  the  separate  and  exclusive  owner  of  the  100  kalis  in 
qaestion,  the  position  would  be  as  follows  : — ^The  Ist  defendant 
would  have  the  sole  and  exclusive  ownership  of  the  100  kulis  and 
the  rest  of  the  village  alone  would  be  owned  by  the  2nd  defend- 
ant, Nagulusami  Chetti  and  the  10th  defendant  as  tenants  in 
common,  their  shares,  being  respectively  one-half,  five-twelfths 
and  <me-twelf  th. 

Nagulusami  Chetti  sold  the  entire  interest  acquired  by  him  in 
the  village,  under  Exhibits  A,  B  and  C,  to  one  Alagappa  Chetti, 
on  the  nth  May  1894,  for  Rs.  500  (Exhibit  D),  and  the  latter  sold 
the  same  in  equal  moieties  to  the  10th  and  9th  defendants  on  the 
nth  October  1897  (Exhibits  E  and  F)  for  Els.  540  each.  The  9th 
defendant  thus  became  the  owner  of  five  twenty-fourths,  and  the 
10th  defendant  the  owner  of  seven  twenty-fourths  (five  twenty- 
fourths  plus  a  twelfth).  Whether  such  ownership  extended  over 
the  entire  village  including  the  10  >  knlis  in  question  or  only  over 
Oe  rest  of  the  village  (excluding  the  100  kulis)  will  be  ooncftdered 
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The  plaintiff  obtained  a  lease  (Exhibit  G,  dated  the  2lRt. 
September  1897)  from  the  2nd  defendant  of  her  one-half  share  iu 
^2^'^^  the  entire  village  (exclusive  of  the  100  kuJis  in  question,  or,  at  any* 
rate,  of  the  kudivaram  right  therein),  for  a  term  of  23  years  in. 
consideration  of  the  payment  of  a  premium  of  Rs.  1,900.  It  is 
perfectly  clear  from  this  document  that  the  2nd  defendant  did  not 
reserve  anything  but  the  100  kulis  in  question  and  that  tlie  waste 
lands  in  the  village  referred  to  by  the  Courts  below  as  250  kulis. 
were  included  in  the  lease  (vide  para.  4).  About  the  sauie  time  (on 
the  14th  October  1897)  the  plaintiff  obtained  a  similar  lease 
(Exhibit  H)  from  defendants  9  and  10  of  their  interest  (amounting 
together  to  one-half  share)  in  the  village,  without  any  reservation^ 
for  the  same  term  of  23  years,  on  payment  of  a  premium  of  BupeeR 
1,950.  Exhibits  G  and  H  have  both  been  registered  and  the 
plaintiffs  case  in  the  present  suit  is  that,  by  virtue  of  Exhibits  G 
and  H;  he  has  acquired  a  right  to  the  exclusive  pa-session  for  23 
years  of  the  entire  village  exclusive  of  the  100  kulis  in  question, 
and  that  in  respect  of  the  latter  he  is  entitled  to  joint  possession 
for  the  same  period,  with  the  Jst  and  2nd  defendants,  the  shares  of 
the  three  being  respectively  one-third,  one-sixth  and  one-half,  and 
that,  as  he  does  not  like  such  joint  possession,  he  desires  a  parti- 
tion of  his  one-third  share. 

Among  others,  the  principal  issues  framed  in  the  case  were  :-^ 
Whether  the  100  kulis  in  question  became  the  exclusive  property 
of  the  10th  defendant  or  continued  to  be  the  joint  property  of  the 
co-sharers  (issue  No.  3);  whether  the  plaintiff  is  estopped  by  the 
conduct  of  Nagtilusami  Chetti  from  denying  the  1st  defendant's 
exclusive  title  to  the  100  kulis  in  question  (issue  No.  2)  ;  whether 
the  plaintiff  is  entitled  to  maintain  a  suit  for  the  partition  of  the 
plaint  100  kulis  alone  (oth  issue) ;  whether  the  1st  defendant  is 
concluded  by  the  order  of  the  District  Munsif  (Exhibit  0)  passed 
in  Original  Suit  No.  23  of  1890  (in  which  Nagulusami  Chetti  was 
the  decree-holder)  dismissing  his  claim  petition,  from  claiming  the 
one-sixth  share  in  the  100  kalis  in  question,  which  was  therein 
attached  as  the  property  of  the  9th  defendant,  the  judgment- 
debtor  therein  (issue  No.  7J. 

The  District  Munsif  found  that  the  10th  defendant  owned  and 
enjoyed  the  100  kulis  as  his  exclusive  property,  that  the  plaintiff.i 
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who  derives  his  iuterest  in  the  plaint  land  from  defendants  9  and    Bamasami 
10,  who  in  their  turn  derived  their  title  from  Nagulusami  Chetti,  v. 

is  estopped  from  disputing  the  exclusive  title  of  the  Ist  defendant,  ^^q^^JJ"* 
and  thali  the  plaintiff's  claim  is  a  claim  for  a  partial  partition  and 
as  such  is  not  ^laintainable.  He  accordinglj  dismissed  the  plain- 
tiffs suit  without  recording  any  finding  on  issue  No.  7.  The 
District  Judge,  on  appe^^l,  concurring  with  the  District  Munsif  that 
tlie  suit  was  one  for  a  partial  partition  and  that  the  plaintiff  was 
estopped  from  denying  the  1st  defendant's  exclusive  title  to  the 
land,  confirmed  the  decree  of  the  District  Munsif  dismissing  the 
suit,  and  expressly  refrained  from  considering  and  deciding  the  3rd 
issue,  me.,  whether  the  plaint  land  was  the  exclusive  property  of 
the  10th  defendant^  though,  from  the  tenor  of  certain  observations 
luade  by  him  in  paragraph  4  of  his  judgment,  he  seems  to  have 
been  inclined  to  take  the  same  view  of  the  District  Munsif  on  that 
question  also.  It  is  to  be  regretted  that  in  a  complicated  case  of 
this  sort,  the  Lower  Appellate  Court  should  not  have  considered 
and  recorded  its  finding  on  this  important  issue  which  would  go  to 
the  root  of  the  plaintiff's  case  pti  the  merits. 

In  su  pport  of  this  second  appeal  the  pleader  for  the  appellant 
contends  that  this  cannot  be  regarded  as  a  suit  for  partial  partition 
inasmuch  as  upon  his  own  case  he  is  not  entitled  to  any  partition 
of  the  rest  of  the  village  to  which  by  virtue  of  liixhibits  G  and  H 
he  became  entitled  to  exclubive  possession  for  the  term  of  23  years 
and  that  the  only  portion  of  which  he  can  demand  a  partition  is 
the  100  kulis  in  question  to  which  he  is  entitled  to  possession  only 
jointly  with  the  1st  and  2nd  defendants  and  that  though  he  is  only 
a  lessee  for  a  term  of  years  of  the  interest  of  the  9th  and  10th 
defendants,  he  is  entitled  to  demand  a  partition.  In  our  opinion 
this  contention  is  well-founded,  though  the  partition  which  he  seeks 
to  enforce  can  last  only  for  the  period  of  his  lease.  It  is  no  doubt 
the  law  that  the  transferee  from  one  or  more  co-sharers  of  a  portion 
only  of  the  co-tenancy  cannot  maintain  a  suit  for  partition  of  the 
portion  transferred  to  him,  whether  for  a  tenn  or  in  perpetuity  (Par* 
bati  Churn  Deb  v.  Aiii-ud-deen  ^)  but  in  this  case,  the  plaintiff  is,  so  far 
at  any  rate  as  the  one-sixth  share  of  the  9th  defendant  is  concerned, 
a  lessee  of  that  one-sixth  interest  in  the  whole  of  the  village :   and 

1.    I.  L.  B.,  7  C.  577. 
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l^AmMami  so  far  as  that  right  is  conoemed  be  is  not  transferee  of  an  interest 
y.  in  a  portion  of  the  village  and  though  he  has  acqaired  only  a  limited 

^^^^^  term  in  such  interest^  we  hold  that  it  is  competent  to  him  to  bring 
a  suit  for  partition  which  is  to  last  daring  that  term  {Baring  v. 
Naah^  and  Heatan  v.  Dearden^  See  also  1  Washburn's  Real  Pro- 
perty^ pp.  713,  715  and  Freeman  on  Go-tenancy^  paragraphs  485, 
440  and  421.  In  our  opinion  Section  44  of  the  Transfer  of 
Property  Act  adopts  the  same  principle  and  provides  that  the 
transferee  of  an  interest  in  the  share  of  a  co-owner  may  en- 
force a  partition  of  the  same  so  far  as  is  necessary  to  give  effect 
to  such  transfer.  And  the  suit  cannot  be  regarded  as  a  suit  for 
partial  partition,  inasmuch  as  the  plaintiff  cannot  include  in  his 
claim  for  partition  the  remainder  of  the  village  of  which  he  already 
has  the  exclusive  possession  under  Exhibits  G-  and  H  with  the  con- 
sent of  the  2nd,  9th  and  10th  defendants  who  alone  have  any 
interest  therein.  We  cannot  accede  to  the  contention  made  an 
behalf  of  the  respondent  that  the  plaintiff  is  not  entitled  to  the 
exclusive  possession  of  the  remaining  portion  of  the  village,  inas- 
much as  the  lease  of  the  share  of  the  2nd  defendant  reserving  a 
right  in  the  100  kulis  in  question  will  give  him  no  right  whatever. 
The  plaintiff  after  obtaining  a  lease  of  the  21st  September  1897 
Exhibit  G)  from  the  2nd  defendant  of  the  rest  of  the  village^ 
obtained  a  lease  on  the  14th  October  1897  (Exhibit  H)  from  the 
9th  and  10th  defendants  of  their  interest  in  the  rest  of  the  village 
and  of  their  alleged  interest  in  the  100  kulis  also.  In  the  very 
passage  in  Washburn's  Heal  Property,  pp.  687  and  688,  relied  on 
by  the  learned  pleader  for  the  respondent,  it  is  laid  down  that 
"  where  one  has  conveyed  a  specific  part  of  an  estate  of  which  he  is 
tenant  in  common  with  others,  the  conveyance  may  be  made  good 
by  the  other  co-tenants  releasing  to  him  their  interest  in  such  por- 
tion.'' Even  assuming,  for  the  sake  of  argument,  that  Exhibit  G-, 
if  it  stood  alone,  would  be  inefficacious  to  give  any  right  to  the 
plaintiff,  the  subsequent  lease.  Exhibit  H,  obtained  by  the  plaintiff 
from  the  other  co-tenants^  the  9th  and  10th  defendants,  would 
operate  as  a  release  to  him  of  their  interest  in  the  remainder  of  the 
village  and  thus  make  good  the  lease  given  by  the  2nd  defendant. 
The  plaintiff,  therefore,  has  a  valid  title  to  the  possession  of  tiie 
remainder  of  the  village  for  the  term  of  23  years  with  the  consent 

I.    1  Yes  and  Beames,  651.  2.    16  Beav.  147. 
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of  all  the  oo-tenants.     As^  therefore,  he  cannot  demand  a  partition    AamoMuiii 
of  that^  he  has  rightly  brought  his  suit  for  the  partition  of  the  100  t, 

kalis  alone  in  which  he  admits  that  the  Ist  and  2nd  defendants  are  ^'cISST"** 
jointly  entitled  to  possession  with  him.     In  this  view  the  cases 
relied  on  in  the  Courts  below  Parbati  Churn,  Deb  v.  Ain-ud-deen} 
and  Koer  Hasmat  Rai  v.  Sunder  Das'^,  are  inapplicable. 

The  next  contention  raised  by  the  appellant's  pleader  is  in 
respect  of  the  7th  issue  which  has  not  been  considered  by  either  of 
the  Courts  below,  and  we  think  his  contention  is  well-founded  that 
in  any  view  of  the  c^se  the  plaintifE  tracing  his  title  to  Nagulusami 
Chetti  has  acquired  a  valii  title  to  the  one-sixth  share  of  the  9th 
defendant  in  the  100  kulis.  Nagulusami  as  decree-iiolder  in  Original 
Suit  No.  23  of  1890  against  the  9th  defendant  attached  his  one- 
sixth  share  in  the  village  under  Exhibit  L,  and  the  1st  defendant 
who  already  had  purchased  the  right,  title  and  interest  of  the  10th 
defendant  in  the  100  kulis  in  question  preferred  a  claim  on  the 
ground  that  the  9th  defendant  had  no  interest  therein  and  prayed 
that  the  same  should  be  released  from  attachment.  It  is  clear  from 
Exhibit  O  that  Nagulusami  opposed  this  claim  and  after  investiga- 
tion the  District  Munsif  dismissed  the  claim  and  upheld  the  attach- 
ment and  directed  the  sale  of  the  9th  defendant's  one-sixth  share 
in  the  100  kulis  as  well  as  in  the  rest  of  the  village.  It  is  clear 
from  the  description  of  property  in  Exhibit  G  that  all  the  property 
attached  under  L  was  sold  and  bought  by  Nagulusami  himself.  The 
Ist  defendant,  the  claimant,  did  not  bring  a  suit  to  establish  his 
right  under  S.  283  of  the  Code  within  one  year  and  the  order  of  the 
Munsif, therefore,  has  become  conclusive  and  operates  as  res  judicata 
80  far  as  the  one-sixth  share  disallowed  to  him.  When  both  the 
claimant  and  the  decree-holder  proceeded  on  the  footing  that  the 
9th  defendant's  interest  in  the  100  kulis  also  was  the  subject  of  at- 
tachment and  the  order  of  the  Court  was  passed  on  that  basis,  it  is 
impossible  to  accept  the  contention,  on  the  part  of  the  respondent, 
that  in  truth  and  fact  the  100  kulis  were  not  attached  and  that  the 
order  of  the  Munsif  was  one  passed  without  jurisdiction  and  is 
inoperative.  Even  assuming  that  Nagulusami  was,  previously  to 
the  passing  of  the  order  (Exhibit  0),  estopped  under  S.  115  of  the 
Indian  Evidence  Act  from  disputing  the  Ist  defendant's  exclusive 

1.  I.  L.B.,7C.  577»  2.    L  L.  E.,  11  C.  896. 


Digitized  by  ViiOOQIC 


22  THE    itADBAS   LAW  JOUBif AL  KEPOBtS.  [vOL.  XlV. 

Bamanami  *  title  to  the  100  kulis  in  question,  the  later  estoppel  hj  record 

.  T?.         created  by  Exhibit  O,  so  far  as  tHe  one^sixth*  share  of  the  liX)  kolis 

ChettT™^   is  concerned,  must  prevail  ih  favour  of  NagulusUmi  and  therefore 

of  the  plaintiff  as  his  representative  in  interests     The  plaintiff  is, 

therefore,  entitled  to  the  partition  of   the   one-sixth  shares  in  the 

100  kulis. 

As  regards  the  remaining  one-sixth  share  also  it  is  contended 
by  the  appellant  that  if  the  10th  defendant  was  not  exclusively 
entitled  to  the  100  kulis  th6  finding  of  the  Courts  below  that 
Na^nlusami,  and,  therefore,  the  plaintiff  are  estopped  from  disput- 
ing the  1st  defendant's  title  to  it,  is  not  sustainable  in  law.  The 
argument  on  this  point  is  two-fold  : — First,  that  Nagulusami  -him- 
self was  not  estopped  but  that  even  if  he  was  so  estopped  he,  the 
plaintiff,  is  riot  estopped,  as  he  is  in  a  position  to  trace  his  title  to 
the  one-sixth  to  Feria  Lakshmaniah.       •  .  • 

The  plea  of  estoppel  can  be  founded  only  upon  any  represen- 
tation made  by  Nagulusami  either  by  words  or  by  conduct  before 
,  the  lslidef.endant  became  piurchaser  of  the  100  kalis  under  Exhibit 
XTII  on  the  5th  February  1889.     The  only  piece  of  evidence  upon 
,  which  reliancp  is  placed  is  Exhibit  VI^  the  attachment  list,  in  O.  S. 
Nq.  21$!  of  188.^  already   referred  to.     This  of  course  cannot   be 
presi;ipied  ta  have  come  to  the,  notice  of  intending  purchasers  and 
,    if  the  proclamation,  of  the  sale  which  must  have,  preceded  the  sale 
.  ,  and  was.^otice  of  the  sq*le  to  intending  purchasers,  was  in  the  same 
.,    terms  as  Exhibit  YI,  that  woiild  be  a  legal  basis  to  found  the  plea 
,   of  estoppel ;  upon— *and  if  the  sale  of  both  the  items  took  place 
upon  the   same  day,  it  mO'y  bo  reasonably  presumed   that  there 
was  a  common  proclamation  under  which  both  tlie  lots  were  sold 
and  that  the  description  of  the.  two  lots   as  therein  given  would 
have  been  the  same  as  in  Exhibit  VI;  but  it  is  clear  from  Exhi- 
bits XIII   and  A  that  the  sale  of   the   two   lots   took   place   on 
different  dates  and  were  confirmed  on  different  dates      Nothing, 
therefore,  can  be  presumed  as  to  the  contents  of  the  proclamation 
from  Exhibit  VJ  and  unless  the  two  items  were  described  in.  one 
and  the  same  proclamation  as  they  are  described  in  Exhibit  VI, 
it  would   be   impossible    to  hold    that    there  was    any  represen- 
tation by  Nagulusami,  the  attaching   creditor,  to  intending  pur- 
chasers that  the  right,  title  and  the  interest  of  the  judgment-creditor 
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was  not  restricted  to  the  one-sixth  share  in  the  100  kulis  as  it  was    BamaBami 
expressly  so  restricted  in  the  rest  of  the  property.     The  procla-         r.   > 
madon  or  proclamations   under  which   the  sales  took  place  have   '^ch^etti™^ 
not  been  filed  nor  has  secondary  evidence  of   their  contents  been 
given  and,  therefore,  we  are  compelled  to  hold  that  there  is  no 
legal  evidence  upon  which  a  finding  of  estoppel  could  be  sustained 
or  based^  •     ;  . 

'   The  appellant's  pleader  also  argues  that  even  if  Nagulusami 
were  estopped/Peria  Lakshniamah^  the   owner  of  the  one-sixth, 
would  not  be  ebtbpped,  ahd  iis  he  died  without  issue^   leiaving  a 
widow  Venkata  Lakshihi  A'mmal  and  she  had  died,  the  9th  and  10th 
defendents  have  become  entitled  to  that  one-sixth  share  as  t>he 
next  revermonary  heirs  of  parallel  grade  and  that,  therefore,*  the 
plaintiff  can  trac6  his  daim  to  that  orid-sixth  share  to  the  9th  and 
loth  defendants  and  that  the  mere  fact  that   the   9th  and    10th 
defendan-ts  recited  in  Exhibit  H,  the  lease  executed  by   thein   in 
favour  of  the  plaintiff,  that  they  derived  their  title  to  that  one-sixiih 
from  Nagulttsami  would  not  derogate  from  the  plaintiff's  title  to 
the  one-feixth  if  he  Could  show  that  in  truth  and  law  tKe  9th  and 
10th  defendants  were  emitted  to  it  as  the  heirs  of  Peria  Lakshma- 
iitah  and  Hot  utrder  Nagalusami.    This  position  would  ivo  doubt 
be  sound  if  thefy  Hvcre  such  heirs,  a  point  on  which  there  is  no 
finding  by    either  of  the  lower  Courts;  but   as  we  cannot  accept 
the  finding  of  the  Courts  below  on  the  plea  of  estoppel,  it  becomes 
unnecessary  to  csM   for  a  finding   on  this   point.     But,  if.Peria 
Lakshmaniah  was  not  entitled  to  one-sixth  share  in  the  100  kulis 
and  the  same  belonged  exclusively  to  the  10th  defendant,  neither 
could  Nagulusami   have  obtained   a  title   to   it   under   the   sale 
certificate  Exhibit  B,  nor  could  the  9th  and  10th  defendants  have 
infamted    it   from  Peria  Lakshmaniah.     We  must,  therefore,  call 
upon  the  District  Judge  to  return  a  finding  upon   the  3rd  issue 
before  we  can   dispose  of  this  second  appeal.     The  respondent's 
pleader    addressed    us   at   considerable    length    contending    that 
Exhibits  B,  C  and  L  must  be  construed  as  relating  only  to  the 
village  exclusive  of  the  100  kulis  in  question  and  not  as  inclusive 
thereof ;  but  the  position  of  affairs  is  that  the  documents  purport 
to  give  the  boundaries  of   the  properties  attached   and  sold  and 
ondoubtedly  the  100  kulis  in  <|uestion  are  comprised  within  the 
boundaries  given,  but  the  extent  specified  in  the  document  is. 
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^wmsami    however,  less  by  100  kalis  than  the  total  area  within  these  bounds 

,.  ..  Chetti  .1 

y.  aries  and  the  documents  also  purport  to  be  a  sale  or  attachment  of 
^tetti™*  a  share  in  the  village.  As  a  general  rule,  in  the  absence  of 
anything  in  the  context  (as  in  Exhibit  VI)  leading  to  a  contrary 
inference,  it  must  be  taken  that  all  the  property  comprised  within 
the  boundaries  are  offered  for  sale  and  purchased,  if  the  vendor  or 
judgment-debtor  has  title  to  the  whole  property  comprised  within 
the  boundary  though  the  extent  specified  in  the  document  may  not 
exhaust  the  area.  If  the  vendor  or  judgment-debtor  had  no  title 
to  some  part  of  the  area  comprised  within  the  boundaries,  the  con- 
veyance would  not  of  course  operate  upon  such  portion  and  in 
those  circumstances  it  may  also  be  presumed  that  all  that  is  offered 
'  for  sale  is  the  portion  to  which  the  vendor  or  judgment-debtor 
has  title  and  the  extent  specified  corresponds  to  such  portion.  If 
'  the  Munsif's  finding  on  the  3rd  issue  is  also  upheld  by  the  District 
Judge  (and  in  the  determination  of  that  issue  the  extent  of  the 
dry  land  as  mentioned  in  Exhibits  A,  B,  C  and  similar  documents 
will  be  relevant  as  a  piece  of  evidence  to  be  taken  into  considera- 
tion) it  will  follow  that  no  interest  in  the  100  kulis  could  have 
passed  to  Nagulusami  as  purchaser,  but  if  the  100  kulis  were  not 
the  exclusive  property  of  the  10th  defendant  but  belonged  in 
shares  to  the  tenants  in  common,  the  description  of  the  property 
sold  as  given  in  the  above  document  is  sufficient  to  taransfer  to 
Nagulusami  the  intorent  of  the  judgment-debtors  under  the  two 
decrees  to  which  Exhibits  B  and  C  relate. 

The  10th  and  11th  issues  relating  respectively  to  the  claim 
made  by  the  1st  defendant  for  compensation  for  improvements 
made  by  him  on  the  100  kulis  and  the  claim  made  by  the  plaintiff 
for  past  mesne  profits  have  not  been  argued  before  us.  The 
iJistrict  Judge  should,  therefore,  submit  his  findings  upon  these 
two  issues  as  well  as  upon  the  8rd  issue  upon  the  evidence  already 
on  record  within  two  months  from  this  date.  Seven  days  will 
be  allowed  for  filing  objections. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present: — Mr.  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 
Ismai  Kani  Row  than  ...  ..  Appellant*  (I  at  Defendant). 


V, 


Xazarali  Sahib  and  another 


...  Respondents!  [Plaintiff  and 
2nd  Defendant). 


Landlord  and  tenant^  Tenant  erecting  buildings  noi  for  a^ricuUnral purposes- 

only  right  to  demoli»h  and  remove  huildiivg  materials  during  continuance  of  lease 
— Tenant's  right  after  t^mination — Option  of  jMndlord—Transfer  of  property  Act, 
Sf.  51  and  108— Law  prior  to  Transfer  of  Property  Act — Hindu  and  Mahomedan 
Lavs  on  the  subject. 


Tenants   Ismai  Kaai 
Bow  then 

V. 

Nazarali 
Sahib. 


^  here  under  a  lease  it  is  provided  that  the  tenant  will  remove  at  the  end  of  the 
term  the  superstructure  he  may  build  upon  the  land  and  vacate  the  site,  the  tenant 
ooiDot  claim  any  compensation  from  the  landlord. 

E^en  before  the  Transfer  of  Property  Act,  it  has  long  been  judicially  settled  that 
the  maxim  of  the  English  Law  *'  Quicquid  intedific^tur  solo  solo  cedit  "  does  not 
generally  apply  here. 

ThaJcoor  Chunder  Paramanicky  B.  L.  R.  (F.  B.)  Supp.  Vol.  597,  followed. 

The  law  upon  this  subject  prior  to  the  Transfer  of  Property  Act  was  not  the 
Hmdn  and  Mahomedan  Laws  as  such  as  under  S.  16  of  the  Madras  Civil  Courts  Act 
thone  laws  were  not  strictly  applicable  to  cases  arisiug  from  contract.  But  Hindu 
l«w  was  applied  in  the  absence  of  any  special  usage  or  custom  as  a  rule  of  justice, 
equity  and  good  conscience. 

According  to  the  Hindu  Law  if  a  man  should  build  a  house  on  the  ground  of  a 
stranger  and  live  in  it  paying  for  it,  he  might  remove  the  building  materials  when  he 
thoold  leave  the  house  nnd  not  claim  any  compeusation,  but  if  he  shoiild  be  a  trespasser, 
sad  build  on  tb«  land  without  the  owner's  wish  he  could  not  remove  the. build»ng 
■aterials. 

According  to  the  Mahomedan  Law  even  a  trespasser  would  be  entithnl  to  remove 
tbe  building  materials  when  he  should  be  directed  to  restore  the  land  to  the  owner 
aad  he  would  not  be  entitled  to  claim  compensation.  But  if  removal  be  injurious  to 
the  land,  the  owner  would  have  the  option  of  paying  compensation  equal  to  the  value 
cf  the  materials  of  the  building  if  it  were  demolished. 

Secretary  of  State  for  Foreign  affairs  v.  Charlesworth  Pilling  and  Co^.^  refolded  to. 

The  rules  laid  down  by  the  Transfer  of  Property  Act  substantially  re-produce 
the  law  as  it  stood  before  the  Act. 

Under  S.  108  of  the  Transfer  of  Property  Act  the  lessee  must  not,  in  the  absence 
of  ft  contract  of  local  usage  to  the  contrary,  erect  without  the  lessor's  consent  on 

•  S.  A.  No.  66  of  1902.  23rd  September  1903. 
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Ismai  Eani    the  property  demised  any  pennanent  Bnperstmcture  except  for  agrionltiiral  purposes 
and  the  lessee  may  remove  at  any  time  during  the  continuance  of  the  leafe  all  things 
Nasarali       attached  to  the  earth  and  must  restore  the  land  to  the  lessor  on  the  determination  of 
Sahib.         the  lease  in  the  state  in  which  it  was  at  the  time  of  the  letting. 

Where  the  tenant  has  not  removed  the  materials  dnring  the  continuance  of  the 
tenancy,  the  ordinary  or  common  law  of  the  coonfcry  is  that  the  lessor  has  the  option 
either  to  take  the  building  on  paying  compensation  or  if  he  is  unwilling  to  pay 
compensation  to  allow  the  tenant  to  remove  the  building. 

The  measure  of  compensation,  if  the  lessor  exercises  the  option  of  taking  the 
building  is,  according  to  the  Mahomedan  Law  as  laid  down  in  the  Hedaya,  the  value 
of  the  materials  after  the  building  is  demolished. 

Obiter : — Where  a  person  believes  in  good  faith  that  he  had  in  the  property  the 
absolute  interest  of  a  permanent  lessee  and  in  such  faith  erected  a  permanent  build- 
ing  on  the  site  he  would  be  entitled  fco  claim  compensation  if  it  should  be  ultimately 
held  thi  t  he  had  no  permanent  interest  and  must  surrender  the  laud  upon  the  principle 
recognised  in  S.  51  of  the  Transfer  of  Property  Act. 

From  the  fact  that  the  lease  expressly  permits  the  tenant  to  erect  permanent 
building  it  cannot  be  implied  as  one  of  the  terms  of  the  contract  of  letting  that  the 
lessor  will  not  exercise  his  right  of  ejectment  without  paying  compensation  for  the 
building^  erected  by  the  tenant. 

Decision  of  Innes,  J".,  iu  Mahalatchmi  Ammcd  v.  Palani  Clietti^^  dissented  from. 

The  only  difference  between  letting  land  without  permission — either  express  or 
implied — to  erect  buildings  thereon  and  letting  the  same  with  such  permission  is 
that  in  the  former  case  the  lessee  cannot  under  CI.  (p)  of  S.  108  of  the  T.  P.  Act 
erect  any  permanent  buildings  on  the  land  (except  for  agricultural  purposes)  and  if 
he  does,  a  suit  for  a  mandatory  injunction  for  the  removal  of  the  building  even 
during  the  term  of  the  lease  will  lie. 

Ramanadlicn  v.  Zamindar  of  Ramnad* ,  referred  to. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Kumbakonam  in  A.  S.  No.  1075  of  1900,  presented 
against  the  decree  of  the  Court  of  the  District  Munsif  of  Tiruvalur 
inO.  S.  No.  205  of  1899. 

P.  JR.  Sundara  Aiyar  for  appellant. 

P.  S.  Siva^wami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — Bhashyam  Aiyangar,  J. — The  only  ground 
urged  and  argued  in  this  appeal  is  that  the  decree  appealed 
against  should  have  provided  for  payment  to  the  appellant  of 
compensation^  before  he  is   evicted    from  plots    A,   B    and  C, 
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flie  measare   of  compensation   being    the    present   market   value  Innai  Kani 
of   the    buildings    erected'  thereon  by  him,    after  he  had   taken  v. 

a  lease  of  plots  A  and  B  in  1875  for  a   term   of  20  years,    and     ^g^'* 

of  plot  C  in  1887  for  a  term   of   3  years.     In   Exhibits  B    and       

C — counterparts  of  the  leases  relating  to  plots  A  and  B — ^it  is  Aiyangar,  J. 
expressly  stated  that  the  appellant  took  a  lease  of  the  lands  for 
constructing  a  building  thereon  for  carrying  on  trade,  and  in 
Exhibit  D,  which  relates  to  plot  C,  it  is  provided  that  the  appellant, 
who  was  then  erecting  a  thatched  house  on  the  plot,  would  remove 
the  same  and  vacate  the  site  in  case  the  lessor  (1st  respondent's 
hther)  wanted  it  to  construct  a  building  thereon,  for  the  Thaikkal 
to  which  the  plots  belonged. 

In  regard  to  plot  C,  no  question  of  compensation  therefore 
arises  and  the  appeal  so  far  as  it  relates  to  that  plot  is  clearly 
unsustainable,  firstly,  because  the  1st  respondent  prior  to  the 
institution  of  this  suit  did  give  notice  to  quit  (Exhibit  E),  expressly 
stating  therein  that  the  land  was  required  for  erecting  a  building 
thereon  for  the  Thaikkal  and,  secondly,  because,  according  to  the 
proper  construction  of  Exhibit  D,  the  condition  relating  to  the  site 
being  required  for  the  erection  of  a  building  thereon  for  the 
Thaikkal,  was  to  apply  only  if  the  lessee  was  to  be  required  to  give 
up  the  site  during  the  3  years'  term  of  the  lease. 

As  regards  the  buildings  erected  on  plotd  A  and  B,  it  is  not 
contended  that  they  are  of  kind  different  from  or  of  a  value  out  of 
proportion  to  what  was  in  the  contemplation  of  the  parties  when 
the  transaction  of  lease  was  entered  into.  Nor  has  any  claim  been 
made  on  behalf  of  the  1st  respondent  that  the  appellant  is  no 
longer  at  liberty  to  remove  the  buildings  as  he  has  not  done  so 
before  the  expiration  of  the  term  of  the  lease  in  1895,  or  that,  at 
any  rate,  at  the  option  of  the  1st  respondent,  the  appellant  must 
leave  the  building  as  it  is,  on  payment  to  him  of  compensation  for 
his  right  to  remove  the  building,  the  measure  of  such  compensation 
being  the  value,  not  of  the  building  as  it  is,  but  of  the  materials 
(after  the  building  should  be  demolished). 

The  only  question,  therefore,  for  determination  in  thiis  appeal, 
is  whether  the  appellant  can  insist  upon  being  paid  the  value  of  the 
bouse  before  h^  is  ejected  ^  and  as  the  two  leases— Exhibits  B  and 
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^Ro^t?^^  C — were  taken  before  the  passing  of  the  Transfer  of  Property  Act 

V.         the  question  has  to  be  determined  with   reference  to  the  law  as  it 

Sahib.       obtained  here  before  the  Transfer  of  Property  Act.     It  has  long 

BhaBhyam    ^^^  judicially  settled  in  this  country    (see  the  case  of   Thakoor 

Aiyangar,  J.  Chunder  Paramanich^  that  the  maxim  of  the  English  Law 
*  Quicquid  inaedificatur  solo  solo  cedit '  does  not  generally 
apply  here;  and  even  in  cases  ti>  which  the  English  Luw  as  such 
was  applicale,  the  Indian  L^islature  by  Act  XI  of  1855  has 
departed  from  the  above  maxim  in  the  cases  spf^cified  in  S.  2  of  the 
Act  (corresponding  to  S.  51  of  the  Tranfer  of  Property  Act).  So 
far  as  cases  arising  in  the  niofussilare  concern ed^  the  Hindu  or  the 
Muhammadan  Law  as  such  is  not  strictly  applicable  to  cases  arising 
from  contracts  {vide  S.  16  of  the  Madras  Civil  Courts  ActJ  and 
such  cases  must  be  governed  by  the  rule  of  ^justice,  equity  and 
gcod  conscience '  based  upon  the  customary  law  of  the  land  which, 
in  the  absence  of  proof  of  any  special  usage  or  custom,  will  be 
presumed  to  be  in  accordance  with  the  texts  of  the  Hindu  or 
Huhammadan  law  as  the  case  may  be. 

The  Hindu  and  the  Muhammadan  law  bearing  upon  the  subject 
in  question  (in  this  appeal)  was  examined  by  a  Full  Bench  of  the 
Calcutta  High  Court  in  the  case  of  Thakoor  Chunder  Par amanick'^ 
and  Sir  Barnes  Peacock,  in  delivering  the  judgment  of  the  Pull 
Bench,  laid  down  tbe  common  law  of  the  land  as  follows  ; — 

'*  We  think  it  clear  that,  according  to  the  usages  and  customs 
of  the  country,  buildings  and  other  such  improvements  made  on 
land  do  not,  by  the  mere  accident  of  their  attachment  to  the  soil, 
become  the  property  of  the  owner  of  the  soil ;  and  we  think  it 
should  be  laid  down  as  a  general  rule  that,  if  he  who  makes  the 
improvement  is  not  a  mere  trespasser,  but  is  in  possession  under 
any  bona  fide  title  or  claim  of  title,  he  is  entitled  either  to  remove 
the  materials,  restoring  the  lund  to  the  state  in  which  it  was  before 
the  improvement  was  made,  or  to  obtain  compensation  for  the  value 
of  the  building  if  it  is  allowed  to  remain  for  the  benefit  of  the 
owner  of  the  soil,  the  option  of  taking  the  building  or  allowing  the 
removal  of  the  material  remaining  with  the  owner  of  the  land  in 
those  cases  in  which  the  building  is  not  taken  down  by  the^  builder 
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during  the  continuance  of  any  estate  he  may  possess — '^  (at  page    ^SJJJ^^^ 
598).  "*  V.  ^'^ 

Nazarali 

The  leading  authority  on  the  subject  in  the  Hindu  law  is  the      Sabib. 
following  text  of  Narada  (chapter  VI,  verses  20,  21 — Sacred  Books    Bhashyam 
of  the  East,  Volume  33,  pages  143,  144)  :—''  (20).     If  a  man  has  ^y^««»'»  J- 
built  a  house  on  the  ground  of  a  stranger  and  lives  in  it,  paying 
rent  for  it,    he  mny  take  with  him  when  he  leaves  the  house,  the 
thatch,  the  timber,  the  bricks  and  other  building  materials.     (21) 
But  if  he  has  been  raiding  on  the  ground  of  a  stranger,  without 
paying  rent  and  against  that  man's  wish,  he  shall  by  no  means 
take  with  him  on  leaving  it,  the  thatch  and  the  timber'\ 

It  nrmy  be  noted  in  passing  thatithe  first  of  the  above  two  texts 
is  directly  applicable  to  the  present  case,  and  by  providing  that 
the  tenant  may  remove  the  materials  of  the  house j negatives  by 
implication  the  right  of  the  tenant  to  demand  compensation.  The 
latter  text — wliich  is  applicable  to  the  case  of  a  trespasser  building 
on  the  land  of  another  against  that  man's  wish — is  in  accordance 
with  the  maxim  of  the  English  law. 

The  Muhammadan  law  on  the  subject  had  recently  tt)  be  consi- 
dered and  applied  by  the  Judici.4  Committee  of  the  Privy  Council 
in  a  case  on  appeal  from  His  Majesty's  Court  for  Zanzibar  in 
Secretary  of  State  for  Fo^-eign  Affairs  v.  Charlesworth  Pilling  ^  Co., 
In  that  case  the  respondents,  an  English  Company,  were  owners  of 
c^tain  lands  which  they  had  purchased  from  the  natives.  The  land 
was  required  by  the  British  Government  for  the  construction  A  of  a 
railway  and  was  taken  possession  of  and  buildings  erected  thereon 
in  anticipation  of  the  Indian  Land  Acquisition  Act  being  extended 
to  Zanzibar  by  an  order  in  Council  and  the  land  being  duly 
acquired  thereunder.  Accordingly  when  the  notification  under 
S.  6  of  the  Act  was  duly  published,  the  buildings  had  been 
erected  on  the  land.  Under TS,  23  ofjithe  iActjIthercompany 
were  entitled  to  compensation  according  to  the  market  value  of 
the  land  as  it  was  at  the  time  of  the  publication  of  the  declara- 
tion under  S.  6.  The  respondents  contending)  that  according  to 
the  maxim  of  the  English  law  (already^ noticed)! they  had  become 
the  owners  of  the  buildings  erected  on  their  land  (as  they  stood  at 
the  date  of  the  publication  of  the  declaration  up  to  which  date 
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l^^  ?*^    *^^^^  ownership  in  the  land  continued)  claimed  compensation  for  the 

V.         land  with  the  buildings  thereon.     Their  Lordships  of   the  Privy 

Sahib? '     Council  held  that  the  English  law  '  recognises  the  principle  that  the 

^,~~        incidents  of  land  are  governed  by  the  law  of  its  site'  and  that  this 
BhaBhyam  ,  . 

Aiyangar,  J.  being  the  Muhammadan  law  in  Zanzibar^  the  case  was  governed  by 

the  Muhammadan  law.  Following  the  text  of  the  Hedaya: — '•  If 
a  person  usurp  land  and  plant  trees  in  it  or  erect  a  building  upon  it, 
he  must  in  that  case  be  directed  to  remove  the  trees  and  clear  the 

land  and  to  restore  it  to  the  proprietor.  If  removal be  injurious 

to  the  land,  the  proprietor  of  the  land  has  the  option  of  paying  to 
the  proprietor  of  the  trees  or  the  building  a  compensation  equal  to 
their  value 'and  thus  possessing  himself  of  them;  because  in  this 
case,  there  is  an  advantage  to  both  and  the  injury  to  both  is 
obviated ''  (Hamilton's  Translation,  Vol.  Ill,  Book  37— p.  589)  — 
they  held  that  the  respondent  Company  had  not  become  the  owners 
of  the  buildings  on  their  land  at  the  date  of  the  publication  of  the 
notice  (under  S.  6  of  the  Land  Acquisition  Act).  Their  Lordships 
then  point  out  that  according  to  the  Hedaya  the  compensation  to 
which  the  person  who  erected  the  building  would  be  entitled  is 
only  the  value  of  the  materials  of  the  building  (after  it  is  demo- 
lished), because  he  is  not  at  liberty  to  have  the  building  on  the 
ground  but  only  to  remove  and  carry  away  the  materials. 

Thus  both  under  the  Hindu  and  the  Muhammadan  law — and 
it  may  here  be  observed  that  the  parties  to  the  present  suit  are 
Muhammadans — ^and  the  common  law  of  the  land  (as  laid  down  by 
the  Full  Bench  of  the  Calcutta  High  Court  in  Paramnnick^s  case^) 
a  tenant  who  erects  a  building  on  land  let  to  him  can  only  remove 
the  same  and  not  claim  compensation  for  it  on  eviction  by  the  land- 
lord. 

When  the  Transfer  of  Property  Act  was  enacted,  this  rule  was 
adopted  by  the  Legislature  in  S.  108  {h).  The  section  provides, 
inter  alia,  that  in  the  absence  of  a  contract  or  local  usage  to  the 
contrary,  the  lessee  must  not  without  the  lessor's  consent  erect  on 
the  property  (leased)  any  permanent  structure  (except  for  agricul- 
tural purposes)  (cl.  p.),  that  the  lessee  may  remove  at  any  time 
during  the  continuance  of  the  lease  all  things  which  he  has  attached 
to  the  earth  (cl.  h  and  vide  definition  of  '  attached  to  the  earth'  in 
1.    B.  li.  R.  Sup,  Vol.  695. 
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S.  3)  and  that  on  the  determination  of  the  lease  the  lessee  is  bound    ^smai  Kani 

to  put  the  lessor  into   possession    of   the   property   in   as   good  a  v. 

condition  as  it  was  in  at  the  time  when  he  was  put  in  possession       Sahibl' 

[cl.  [q)  and   (wi)].     It   will   thus  be  seen  that  the  prohibition  in      ."T" 

Bhashyain 
(d.  p)  against  the  construction  of  permanent  structures  on  the  land  Aiyangar,  j. 

(except  for   agricultural  purposes)  does  not  apply  when,  according 

to  the  contract  of  the  parties,  the  land  is  let  for  the  erection  of  a 

dwelling  house  or  shop  thereon  (as  in  the  present  case)  and  that 

vnder  cl.  (p)  buildings  erected  on  the  land  by  the  lessee  may  be 

removed   during  the  term  of  the  lease  and  that  under  cl.  {q)  and 

(m)  the  lessee  should,  on  the  determination  of  the  lease,  restore 

the  land  to  the  lessor  in  the  state  in  which  it  was  at  the  time  of  the 

letting.     Even  if  the  bailding  erected  on  the  land  demised  be  one 

contemplated  and  sanctioned  by  the  lease,  the   above  provisions 

will  be  applicable  thereto  unless  there  is  a  contract  or  local   usage 

to  the  contrary — (such  as)  that   the  lessee   shall,  on    eviction,  be 

entitled  to  compensation  for  the  building  or  that  he  shall  with 

or  without  compensation,  restore  the  land  let   to    him  with  the 

iioildings  that  he  may  have  erected  thereon  during  the  continuance 

of  the  lease. 

The  rules  laid  down  by  the  Transfer  of  Property  Act  thus 
substantially  reproduce  the  law  as  it  stood  before  the  Act.  it  is, 
however,  noteworthy  that  cl.  (h)  (of  S.  108)  only  provides  for  the 
tenant  removing,  'during  the  continuance  of  the  lease,^  all  things 
which  he  may  have  attached  to  the  land,  and  nothing  is  said  as  to 
the  rights  of  the  parties  in  respect  of  such  things  after  the  determi* 
nation  of  the  lease,  if  they  have  not  been  already  removed  by  the 
tenant.  The  question  may  arise  whether  the  tenant  forfeits  all  his 
r^hts  in  such  things  if  he  has  not  so  removed  them  ;  and  in  the 
absence  of  any  contract  on  that  point,  the  question  will  have  to  be 
solved  with  reference  to  '  local  usage,'  whatever  may  be  the  precise 
sense  in  which  that  expression  is  used  in  S.  108.  According  to  the 
costomary  or  common  law  of  the  land,  as  laid  down  in  Paramanick's 
csse^^  the  option  in  such  cases  will  be  with  the  lessor  either  to  take 
the  building  on  paying  compensation,  or,  if  he  is  unwilling  to  pay 
compensation,  to  allow  the  tenant  to  remove  the  building — the 
measure  of  compensation  (in  the  former  case),  according  to  the 
Mohammadan  law  as  laid  down  in  the  Hedaya,  being  the  valoe  of 
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Ism&i  Kani  fche  materials  (after  the  building  is  demolished) — a  jaristic  principle 

V.  as  logical  and  refined  as,  in  the  great  majority  of  cases,  it  is  advan- 

SaWb.  tageous  to  both  parties  by  obviating  injury  to   either   and   at   the 

„,  — •  same  time  preserving  the  building.     As  already  observed,  the  1st 

Bnashyaih 

Aiyangar,  J.  respondent  in  the  present  case,  however,  allows  the  appellant  to 
remove  the  building. 

The  preponderance  of  case  law  on  the  subject  is  also  decidedly 
against  the  appellant's  contention.  In  a  case  arising  in  Calcutta 
between  landlord  and  tenant  (Parhutty  BeuHih  v.  Womatara  Ddbee^) 
it  was  held  that  the  custom  was  for  tenants  to  remove  the  strnctu  res 
erected  by  them  and  that  such  custom  had  its  origin  in  the  Hindu 
and  the  Muhammadan  laws  as  explained  in  Paramanick's  case.  In 
Ev^sick  Loll  Mudduck  v.  Lokenath  Kurmoker'^  Wilson,  J.,  held  that 
the  relation  between  landlord  and  tenant  (in  the  Presidency  Town 
of  Calcutta)  being  one  of  *  contract  and  dealing  between  party  and 
party'  within  the  meaning  of  section  17  of  21  Geo.  Ill,  c.  70,  was 
governed  by  the  Hindu  or  the  Muhammadan  law,  as  the  case  may ]  be 
— the  Indian  Contract  Act  not  being  inconsistent  with  it  in  this 
respect — and  that  the  ruling  of  the  Fall  Bench  in  Paramanick^s 
case  as  to  the  removal  of  the  buildings  erected  by  the  tenant  was 
applicable  to  Calcutta.  In  Juggut  Mokinee  Dossee  v.  Dicarka 
Nath  Byaack'^,  however.  Garth  C.  J.  and  Pantifix,  J.,  while  holding 
tiiatthe  ruling  in  Paramaick'a  case  would  be  applicable  to  Calcutta 
in  cases  arising  between  landlord  and  tenant,  held  that  in  cases 
arising  in  Calcutta  between  an  owner  of  land  and  a  trespasser 
erecting  buildings  upon  it,  the  High  Court  was  bound  by  the  express 
language  of  the  charter  to  administer  the  law  of  ^  equity  and  good 
conscience'  as  administered  by  the  Supreme  Court,  which  generally 
speaking  was 'the  self-same  law  of  equity  administered  in  the 
English  Courts  of  Equity'  and  that  therefore,  the  building  became 
the  property  of  the  owner  of  the  land.  The  ruling  in  ParmanicVs 
case  has  been  approved  by  the  Calcutta  High  Court  in  a  recent 
decision  in  Ismail  Khan  Mahomed  v.  Jaigun  Bibi^. 

In  Shaik  Husain  v.  Oovardhandas  Paramananda^  it  was  held 
in  the  case  of  a  yearly  tenancy  (in  the  town  of  Bombay)  tliat  there 

3.  I.  L.  B.,  8  C.  590. 

4.  I.  L.  E.,    27  C.  570  at  586. 
I.  L.  B.  20  B.  1. 
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was  '*  no  authority  for  holding  that  a  tenant  who  erects   buildings  iwnsi  Kam' 
on  a  demised  land  is  entitled  to  compensation  on  being  evicted  on  v. 

the  termination  of  his  tenancy^'  and  that  such  claim  for  compen-  ^gaHb^ 
sation  is  impliedly  negatived  by  his  right  to  remove  such  buildings  -^ — 
— a  right  not  only  established  by  judicial  decisions  but  also  now  Aiyangar,  J. 
enacted  by  the  Legislature  in  section  ]08{h)  of  the  Transfer  of 
Property  Act.  It  would  seem  that  in  this  case  also,  as  in  the 
present  case^  the  land  was  deiaised  for  building  purposes.  In  Beni 
Ramv.  Kundan  Lal^,  there  was  a  lease,  given  in  1858,  of  six 
bighas  of  land  for  a  term  of  years  (ending  with  the  then  current 
revenue  settlement  of  the  mouzah  in  which  the  land  leased  was 
situate),  for  the  construction  thereon  of  a  saltpetre  factory.  During 
the  term  of  the  lease,  ihe  tenant,  after  the  completion  of  the  fac- 
tory, and,  in  fact,  after  it  had  ceased  to  exist,  erected  houses  on 
the  land,  at  a  considerable  cost,  with  the  knowledge  of  and  without 
any  interference  or  objection  on  the  part  of  the  landlord.  A  suit 
in  ejectment  brought  nfter  the  termination  of  the  lease  was 
dismissed  by  the  Indian  Courts  (including  the  High  Coiyrt  on 
second  appeal)  on  the  ground  that  the  landlord  stood  by  and 
acquiesced  in  the  erection  of  the  permanent  structures.  On  appeal 
(by  special  leave)  their  Lordships  of  the  Privy  Council,  in  rever- 
sing the  decrees  of  the  Courts  below  and  passing  a  decree  in  eject- 
ment^ with  liberty  to  the  tenant  to  remove  the  houses  built  on  the 
land,  observed  that  "in  order  to  raise  the  equitable  estoppel  which 
was  enforced  against  the  appellants  by  both  the  Appellate  Courts, 
below,  it  was  incumbent  upon  the  respondents  to  show  that  the 
conduct  of  the  owner,  whether  consisting  in  abstineuce  from  inter^- 
fering,  or  in  active  intervention,  was  sufficient  to  justify  the  legal 
inference  that  they  had,  by  plain  implication,  contracted  that  the 
right  of  tenancy  under  which  the  lessees  originally  obtained  j)osjpes- 
sion  of  the  land  should  be  changed  into  a  perpetual  right  of  occu- 
pation ''  (at  p.  502).  They  further  draw  attention,  to  the  fact  thajb 
the  maxim  of  the  English  law  '  Quicquid  inaedificatur  solo  solo  cedit ' 
has  no  application  in  India  and  that  the  established  rule  is  that 
the  lessee  may  remove  at  any  time  during  the  continuance  of  the 
lease  all  things  which  he  has  attached  to  the  earthy  provided  he 
leaves  the  property  in  the  state  in  which  he  received  it ';  implying 
thereby  that  there  is  thus  in  India  even  less  reason  than  in  England, 

.1    I.  L.  tt,  21  A.  496. 
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Ittnai  Eani  for  raising  a  plea  of  equitable  estoppel  against  the  landlord  in  the 
Bowthen  t       t?      t     * 

V.         case   of   a  lease  for  a  term  of   years.     In    V  enkatavaragappa  v. 

SaSb^       Tirumalai^  it  was  held  that  where  a  tenant  from  year  to  year  with 

_,  "7^        the  permission  of  the  landlord  sank  wells  in  the  land  demised,  he 
Bhashyam  '^ 

Aiyangar,  J.  was  not  entitled,  under  the  Hindu  law,  to  any  compensation  there- 
for, from  the  landlord,  after  the  determination  of  the  tenancy. 

In  Jaymohan  Das  v.  Pallonjee^  it  was  held  by  Strachey,  J., 
that  a  tenant  who  had  erected  buildings  and  effected  improvements 
on  land  demised  to  him  was  not  entitled  to  be  paid  their  value  on 
the  determination  of  the  tenancy  merely  because  he  had  acted 
under  a  mistaken  belief,  shared  by  his  loiudlord,  that  he  had  a 
larger  interest  (a  lease  for  999  years)  than  he  really  had  (one  from 
year  to  year). 

The  case  principally  relied  on  by  the  appellant's  pleader  is 
that  of  Mahalatchmi  Ammal  v.  Palani  ChettP,  In  that  case,  a 
piece  of  land  had  been  demised  as  house-site  with  permission  to 
erect  a  permanent  building  thereon.  The  lease  was  in  writing,  and 
it  was  construed  by  the  Courts  as  creating  only  a  tenancy  from 
year  to  year.  The  suit  was  brought  by  the  lessor  to  recover  the 
house- site  and  compel  the  defendants  to  remove  the  building  they 
had  erected  on  the  land.  The  lower  appellate  Court  passed  a 
decree  to  the  effect  that  the  plaintiff  should  either  pay  to  the 
tenant  the  value  of  the  building  and  recover  the  site  with  the 
building  on  it,  or  sell  the  site  to  the  defendants.  On  appeal 
preferred  by  the  plaintiff  to  the  High  Court  this  decree  was  con- 
firmed. The  material  portion  of  the  judgment  bearing  on  the 
question  is  as  follows : — (Holloway,  J.)  "  A  piece  of  land  of  small 
value  is  granted  as  a  house-site.  The  resumption  of  such  land  at 
all  is  most  uncommon;  the  general  understanding  is  that  the  hold- 
ing shall  be  in  perpetuity  at  the  fixed  rent.  The  contract  being  in 
writing  we  are  not  at  liberty  to  say  that  the  tenancy  is  to  endure 
beyond  the  term  expressly  fixed,  but,  following  many  cases,  we  are 
at  liberty  to  say  that  the  resumption  shall  be  only  upon  the  terms 
of  the  lessor  compensating  for  the  permanent  improvements  upon 
the  land,  and  we  are  certainly  not  at  liberty  to  say  that  in  so  decid- 
ing the  Principal  Sadar  Amin  is  wrong."     (/nna*,  J.) — '^Plaintiff 

I.     I.  L.  K..  10  Mad.  112.  2.     I.  L.  R.,  22  Bom.  p.  1. 

3.     6M.  H.  C.  R.,245. 
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lets  the  land  to  defendant  by  an  instrument  in  which  it  is  expressly    Imnai  Kaui 
permitted  him  to  erect  permanent  buildings.     This  instrument  has  v. 

been  construed  as  a  lease  from  year  to  year,  and  that  construction  gSbib'* 
has  not  been  disputed  in  special  appeal.  It  must,  therefore,  be  „."~r" 
taken  to  be  what  it  has  been  found  to  be.  But  it  is  clear  that  it  Aiyangar,  J. 
could  not  have  been  the  intention  of  the  parties  that,  after  the 
defeudant  had  gone  to  the  outlay  contemplated  by  the  agreement 
of  the  parties,  plaintiff  should  be  at  liberty  to  treat  this  as  a  lease 
from  year  to  year  and  nothing  more,  and  to  eject  defendant  at  any 
yearly  term,  with  the  almost  total  loss  of  the  advantage  to  be 
derived  from  the  money  he  has  been  induced,  under  the  agree- 
ment, to  lay  out.  For  if  this  were  so,  all  that  defendant  could  do 
would  be  to  pull  his  house  to  pieces  and  remove  the  material 
which  would  not,  of  course,  realize  anything  like  the  value  of  the 
building.  I  think,  therefore,  that  the  decision  of  the  Principal 
Sadar  Amin  is  in  accordance  with  principal  in  decreeing  that 
plaintiff,  before  ejecting  defendant,  must  pay  the  value  of  the 
boildings." 

It  is  by  no  means  clear  what  the  ''  many  cases  "  referred  to  as 
{ffecedents  by  Holloicay,  J.,  are.  They  are  probably  cases  the 
pinciple  of  which  is  enunciated  in  section  51  of  the  Transfer  of 
Property  Act  relating  to  improvements  made  by  the  transferee  of 
land^  believing  in  good  faith  that  he  is  absolutely  entitled  thereto 
— and  the  form  of  the  decree  (affirmed  by  the  High  Court)  giving 
the  option,  to  the  owner  of  the  property,  (as  in  the  class  of  cases 
referred  to  in  section  51)  either  to  buy  the  building  or  to  sell  the 
site  to  the  tenant  makes  it  all  the  more  probable  that  the  precedents 
which  Holloway,  J.,  had  in  view  were  such  cases.  The  defendant 
in  that  case  contended  that  the  lease  was  a  permanent  one  and  not 
one  from  year  to  year,  though  the  instrument  was  otherwise 
coostraed  by  the  Courts.  The  terms  of  the  lease  are  not  set  forth 
dther  in  the  report  of  the  case  or  in  the  judgments.  But  if  the 
lessee  believed  in  '  good  faith  '  [vide  S.  3,  cl.  (20)  of  the  General 
Clauses  Act  X  of  1897] — as  is  probable  from  the  circumstances 
adverted  to  in  the  judgment  of  Holloway,  J. — ^that  he  had,  in  the 
property^  the  absolute  interest  of  a  permanent  lessee  and  in  such 
&ith  erected  a  permanent  building  on  the  site,  the  case  would 
probably  fall  within  the  class  of  cases  referred  to  in  S.  51  of  the 
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Ismai  Kani    Transfer  of  Property  Act  {Shaik  Husain  v.  Govardhandas  Parama- 

V.         nandan  *  c/.  Jagmohan  Das  v.  Pallonjee^), 
l^azarali 
Sahib. 
The  decision  of  Innes,  J,,  however,   seems  to  proceed  on  a 

Ai^u^r^  different  principle.  From  the  fact  that  the  lease  expressly  permits 
the  tenant  to  erect  permanent  buildings^  the  learned  Judge 
apparently  implies,  as  one  of  the  terms  of  the  contract  of  letting, 
that  the  lessor  would  not  exercise  his  right  of  ejectment  without 
paying  compensation  for  the  buildings  erected  by  the  tenant. 
Whether  the  learned  Judge  would  have  implied  such  a  term,  if  the 
lease  had  been  not  one  from  year  to  year,  but  one  for  a  term  of  20 
years  (as  in  the  present  case)  or  for  a  longer  period,  it  is  not 
possible  to  say.  If  such  a  term  is  to  be  annexed  to  the  contract 
by  implication,  it  will  be  difficult  to  make  a  distinction  (in  this 
respect)  between  leases  for  a  short  term  and  leases  for  a  long  term. 
With  all  defference  it  is  not  possible  to  hold  that  such  a  term  can 
be  annexed  by  implication.  If  there  be  a  well-established  usa^e 
to  that  effect,  it  will  of  course  be  an  incident  of  the  contract.  But, 
as  already  shown,  the  customary  law  of  the  land  is  otherwise  and 
Narada's  text  (verse  20  already  quoted)  reters  specifically  to  the 
taking  of  land  on  lease  for  building  purp^^ses.  If,  in  the  above  case, 
the  lessee  had,  as  he  might  have,  terminated  the  yearly  lease 
shortly  after  he  erected  the  building,  could  he  have  required  the 
landlord  to  pay  him  the  cost  of  the  building  or  sell  to  him  the 
land  ?  The  only  difference  between  letting  land  without  permission 
—either  express  or  implied — to  erect  buildings  thereon  and  letting^ 
the  same  with  such  permission,  is  that  in  the  former  case  the  lessee 
cannot  under  cl.  (p)  of  S.  108,  Transfer  of  Property  Act,  erect  any 
permanent  buildings  on  the  land  (except  for  agricultural  purposes) 
and  if  he  does  so,  a  suit  for  a  mandatory  injunction  for  the  re- 
moval of  the  building  even  during  the  term  of  the  lease  will  lie 
{Bamanadhan  v.  Zamindwr  of  Bamnad).^ 

It  is  unnecessary  to  refer  to  cases  in  which  it  has  been  held 
either  that  the  leasehold  tenure  was  a  permanent  one  and  therefore 
an  ejectment  would  not  lie,  or  that  the  conduct  of  the  lessor  was 
such  as  to  raise  an  equitable  estoppel  in  favour  of  the  lessee  for 


1.    1.  L.  R.,  20  B.  1  at  p.  7.  2.     I.  L.  R.,  22  B.  p.  1  at  pp.  1^  and  16. 

3.     I.  L.  tt.,  16  M.  407 . 


Digitized  by  ViiOOQIC 


fABX  !•]  *HB   1IADKA8   LAW  JOURNAL   ftKPOBtS.  S? 

compensation   on    eviction    [vide    Ye^hwatiahai   and  Gopikc^ai  v.  Ismai  "Cani 

Ramachendra  Tuk'aram\  Dattatray%  Uayajl  Pai  v.  Shrular  Nara-  y. 

yan  Pai.*     In  the  present  case  the  lease  was  for  a  definite  term  sahuT^* 

of  20  years  with  permission  to  build  on  the  land,  and  there. can  be  

Bhashyam 

no  pretence  that  the  lessee  did  or  could  believe  in  good  faith  that  Aiyangar,J. 
he  had  a  permanent  right  in  the  property  or  that  any  conduct  of 
the   lessor,    subsequent    lo    the   lease,   has    created    an    equitable 
estoppel  against  his  evicting  the  tenant  without  compensation. 

The  second  appeal  therefore  fails  and  1  would  dismiss  it  with 
costs. 

Moore,  J.: — I  concur  in  the  conclusions  anived  at  by  my 
learned  colleague  and  in  holding  that  this  second  appeal  should  be 
dismissed  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present: — TheHon'ble  Sir  S.  Subrahmania  Aiy^r,Offg.Chief  Jusiicf. 

Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 
Ramaya  ...  ...  ...  ...Appellant*(PZa*n/i/.) 

r. 

The  Secretary  of  State  for  India  in  Council   . .  .Respondent    {Deft,). 

Madraif  Begulation   XXVI  of  1802— 3fadra«  Act   11   of  1864,   S«.  1,  2,  3,  26  ond  42—  Ramaya 
Madraa  Act  V  of   1884  and  Act   71  of  1900  8.49,  Proviso^  98,  98-il   and  98  B—  ▼• 

Gotemment  land—  Highijcay  Encroachment— Trcfpasee    ^wt  a  land-holder— Levy  of  ^  StflSe^ 

penal  assessment— Illegality— Crown  prerogative,  for  India. 

**  Prohibitory  or  penal  asseBsment  *'  under  the  Standing  Orders  of  the  Board  of 
BcTenac  is  imposed  not  because  the  party  assessed  is  a  "  land-holder  "  but  because 
he  is  not  a  land-holder  and  does  not  lawfully  occupy  the  land  for  which  he  is  assessed. 

Such  a  levy  is  therefore  illegal  and  not  justified  by  the  Madras  Bevonue  Keco- 
Tery  Act  and  a  person  from  whom  the  ussessment  has  been  levied  may  recover  it 
beck  from  Government  by  a  suit  in  the  Civil  Courts. 

•  b.  A.  No.  166  of  1902.  2nd  December  190S. 

1.     I.  L.  B.,  18  Bom.  66.  2.     17  Bom.  786. 
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Kamaya  Per  8uhrahniania  Aiyar  Offg.  C.  J: — 

The  Secietary  According  to  the.Madras  Regulation,  XXVi;of 1 1802,  and'MadrasJAct  II  of  1864, 

of  State       Ss*    I* '2,r8,   26.and._42,   the  land^in  respect  of  which  land- revenue  ib  exigible  nvast 

for  I&dia.      \^  Tested  in  some  person  or  persons '-other' than  the  Crown  and  the  Crown  possesses 

nothing  more!than'^a  ttrstiohargje'in  respect  of  the  revenue'due  to  it  upon'the^interest 

of  such  person  or  persons  realizablolbj^sale  thereof* 

It. is  the  prerogative  of  Crown  to]exact_from  a  subject,  holding  arable]'! and,  iU 
proper  share  of  produce  thereof  or  the  equivalent  of  such  produce  which  is  the  modem 
land  revenue* 

In  the  actual  exercise, of  ;t his  prerogative,'howover,  the   Crown  is  not  supposed  to 
proceed  without]  any  regard  to  deHnite  and  weirestablished  principles  ♦.  <?.,  it  takes  a 
ttxed  share  of  the   produce — be  it  the  theoretical  sixth  of  the  Hindu  writings  or  the 
one-half  nett  again  and  ogain  proclaimed  by  the  present  Government. 
Ver  BoddamlJ  :-" 

Civil  Courts  are  prohibited  from  'going  into  the  question 'of  the  amount  of  an 
atsessment  and  can  only  deal  with  the  general  question  of  the  liability  to  assessment. 

A  person  in  improper  possession  of  part  of  the  surface  of  a  public^road  is  not  a 
**  land-holder"  within  the  meaning  of  the  Bevefiue  Recovery  Act  (Madras  Act  II  of 
1864)  and  Gk)vemment^haB  no  right  to  impose  any  assessment  upon  him  under  this 
Act  for  such  occupation. 

It  is  the  prerogative  of  the  Crown  to  take  their  sharo'of  the  produce  of  land 
ocoupied^under  any  such  right  as  can;give  a  saleable  interest*to  the^ocoupier  in  the 
land  and  such  as  will  enable  him  to  be'registered  under  Madras'^Regnlation  XXVI  of 
1802  but  this  will  not  justify  the  Government  in  assessing  a  mere | trespasser. 

The  acquisition  of  a  right  of  way  in  the  public  presupposes  that  the  right'lo  the 
whole  surface  of  the  road  is  vested  either  by  prescription  or  grant  in  tlie'public  .free 
of  any  assessment  for  the  use  or  occupation  thereof  as  such,  sollong.as  it  exists'; as  a 
public  road  and  the  fact  that  the  freehold  of  the  land  is  in  the  Govemment'can  only 
give  them  the  right  to  deal  with  so  much  of  the*land  as  is  not  required  by  the  public 
for  the  purposes  of  the  road. 

Per  Bhashyam  Aiyangar  J  :— 

Where  land  is  a  portion  of  the  "  Qramanattam  "  or  "  Village-site",  the  freehold 
in  the  soil  is  presumably  in  the  Government. 

When  a  street  vests  in  the  District  Board  under  Madras  Act  V  of  1884,  only  the 
surface  and  so  much  of  the  air  space- above  and  so  much  of  the  soil  below  the  sur- 
face as  is  reasonably  necessary  for  the  District  Board  adeqaately  to  maintain  and 
manage  the  street  as  a  street  vests  in  the,District  Board  but  this  vesting  does  not 
transfer  to  the  District  Board  the  ownership  in  the  site  or  soil  over  which  tlie  street 
exists. 

The  proviso  to  8.  40  of  Act  V  of  1884  empowers  the"!  Govemor-in-Council 
from  time  to  time  (by  notification)  to  exclude  any  road  or  street  fi-om  the  operation  of 
the  Act  and  this  nocification  will  have  the!!efifect  of  divesting  the  District  Board  of 
roads  or  streets  already  vested  in  it  under  the  Act. 

A  street  in  a  *  Chamaftattam '  between  two  rows  of  houses  is  not  necesf  ariiy  a 
highway  and  it  may  merely  be  land  belongingito  Government,  overl  which,  however, 
there  is  a  right  of  way  to  the  houses  or  buildings  on  either  side. 
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Any  obetr action  to  a  highway  not  vested  in  the  District  Board  may  be  dealt        Baxnaya 
with  under  Ch.  X  of  the  Criminal  Procedure  Code  while  an  obstruction  to  a  highway  -«    g^'   ^^^ 
rested  in  the  District  Board  may  be  dealt  with  under  Ss*  98,  08  A  and  98  B  of  Act  Y       of  State 
of  1884  (as  amended  by  Act  VI  of  1900.)  ^w  India. 

A  person  encroaching  on  a  highway  or  Crown  land  over  which  there  is  a  right  of 
wtj  in  favor  of  the  inhabitants  of  the  street  is  not  a  "  land-holder"  within  the  mean- 
injf  of  kc^  II  of  1864  or  otherwise. 

Cinl  Courts  have  jurisdiction  to  decide  whether  or  not  the  land  or  person  is 
Bsder  liability  to  be  assessed  to  land-revenue. 

Sri  Uppa  LdkBhmihhayamma  Qaru  v.  Furvia^.  The  Secretary  of  State  for  India  in 
CouitcH  V.  Earn  Ugrah  Singh  •;  and  The  Government  of  Bombay  v.  Sundarji  Savram  ' 
followed. 

The  practice  of  levying  *  penal  charges  '  or  "  prohibitory  assessments  "  recog- 
nised by  the  standing  orders  of  the  Board  of  Bevenue  though  of  long  standing  has 
DO  legal  origin  and  such  a  levy  is  illegal  for  the  following  reasons   : — 

(1)  High-ways  and  other  poramboke  lands  set  apart  for  public  or  communal 
pnpoBes  are  not  liable  to  be  assessed  to  land-revenue  so  long  as  they  continueAas 

wh  and  have  not  been  lawfuUyltransferred  to  the  head  of  '  Ayan.' 

(2)  A  person  encroaching  upon  highways  or  poramboke  lands  set  apart  for 
public  purposes  can  in  no  sense  be  regarded  as  a  '  laud-holder '  or  ryot  in  respect  of 
(he  I:^nd  encroached  upon. 

(8)  In  the  case  of  all  lands,  whether  poramboke  or  Ayan,  any  demand  which  on 
behalf  of  the  crown  may  be  made  on  the  occupant  thereof  with  the  avowed  object  of 
oompelfa'ng  him  to  surrender  or  vacate  the  land  is'not  the  imposition  of  land-revenue 
and  the  machinery  provided  by  Act  II  of  1864  cannot  be  resoited  to  for  enforcing 
nich  demand  by  Bevenue  Officers,  choosing  to  give  it  the  name  of  *  assessment.' 

(4)  The  immemorial  and  common  law  prerogative  of  the  Crown  in  India  is  only 
to  the  Rajabhagam  or  King's  share  in  the  produce  of  the  land  and  the  land  revenue 
or  ansessment  now  levied  on  land  represents  the  King's  share  in  the  produce  and 
Couts  have  no  jurisdiction  to  question  the  rate  or  share  that  the  Executive  Govern- 
aent  may  fix  at  the  periodical  revision  of  assessments.  But  a  share  of  the  produce — 
however  high  the  share  or  rate  may  be  in  relation  to  the  total  produce  cannot  exceed 
Afftrtduce. 

(o)  An  amessment  which  is  prohibitive  and  manifestly  in  excess  of  what  tlie  land 
■ay  produce  and  is^professedly  out  of  all  proportion  to  such  produce  is  clearly  ultra 
rififf  of  Crovemment  and  such  action  of  the  executive  is  not  exempted  from  the  juris* 
diction  of  the  Civil  .Courts. 

Whether  Muthayya  Chetti  v.  Secretary  of  State  for  India  ♦  rightly  lays  down  the 
isw  for  the  Town  of  Madras  j — Quagre. 

lines  as  to  the  course  which  Legislation  should  take  for  preventing  encroach- 
BtBts  upon  Government  lands,  for  protection  of  public  right  and  claims  in  India  and 
f«  the  Law  of  Limitation  as  regards  public  rights  and  claims  as  distinguished  from 
Cnnrn  rights  and  claims  suggested. 

1.    2  M.  H.  C.  A.  10i  a    la  Bom.  H.  0.  B.  App.  276. 

8.    I. U  B.,  7  A.  140,  4,    LL.B.J^M.100. 
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Bamaya  Second  Appeal  from  the  decree  of  the  Subordinate  Judge's 

TheSecretary  Court  of  Kistna  at  MasuUpatam,  in  A.  S.  No.  15  of  lnOl  affirming 
for  India,    the  decree  of  the  Court  of  the  District    Munsif  of  Guntur  in  O.  S. 
No.  211  of:  1899. 

The  fact  ft  of  the  case  shortly  stated  are  the  no  : — The  owner  of 
a  house  in  a  village  having  erected  a  pavement  on  a  part  of  the 
public  road  in  front  of  his  house,  the  Government  imposed  a  prohi- 
bitory assessment  and  warned  him  that  a  heavier  .issessment 
would  be  imposed  if  he  did  not  remove  the  pavement.  He  paid 
the  money,  and  aued  to  recover  it  from  the  Secretary  of  State. 
The  Lower  Courts  having  disallowed  the  claim,  this  Second  Appeal 
was  preferred  on  this,  among  other  grounds,  that  the  Government 
had  no  power  to  levy  assessment  especially  as  the  land  was  vested 
in  the  local  board. 

P.  Nagabhushanam  for  appellant : —  S.  49  of  the  Local  Boards 
Act  vests  the  public  roads  in  the  District  Board.  S.  52  makes  it 
transferable  to  the  Taluq  Board.  [Bhashyam  Aiyangar  J. — The 
Court  of  Appeal  in  England  in  a  recent  case  summed  up  the  law  in 
the  same  way  as  we  did  in  a  case  heard  by  me  and  Benson,  J. 
I  take  it  that  the  Government  was  the  owner  of  the  property 
or  had  a  prerogative  to  tax.  Offg.  Chief  Justice,  can  we  question 
the  impositio::  of  revenue.]  The  mode  of  recovery  is  left  to  the 
Government  under  Act  II  of  1864.  But  whether  land  is  taxable  at 
all  is  a  matter  for  the  Civil  Courts.  [Bhashyam  Aiyangar  J.  Is  road 
defined  in  the  Act.]  Road  and  Public  road  are  defined.  See  S.  3 
(xxiii).  S.  98  provides  for  dealing  with  obstructions  on  public  roads. 
Notice  has  first  to  be  given.  98-A  provides  for  removal  of  the 
encroachment.  S.  98-C  provides  for  penalty  being  imposed  upon 
the  person  who  encroaches  on  the  land  vested  in  the  Board  and  set 
apart  for  public  purposes.  CI.  4  provides  for  compensation  being 
revised  by  Magistrate.  {Bhashyam  Aiyangar  J.  Is  the  penalty  im- 
posed under  98-C  to  be  revised  by  Magistrate  in  case  of  dispute. 
Boddam  J.  No.  Compensation  for  loss  is  revised  by  Magistrates 
but  not  the  penalty  under  S.  98C.)  S.  133  of  the  Criminal  Proce- 
dure Code  similarly  provides  for  abatement  of  nuisances.  S.  185 
provides  for  the  appointment  of  a  jury  if  there  is  a  dispute  as  to 
the  ownership  of  the  property  itself.  {Bhashyam  Aiyangar  J, 
No  possessory  suit  under  S.  9  of  Specific  Relief  Act  will  lie 
against  .Goyerftment.  Private  persons  can  only  Aie  on^iitle.  8o-the 
Governmenf  wft'tttra  ont'th^  trespasser).     The  Revehtie  Recovery- 
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Act  S.  58  excludes  the  jurisdiction  of  Civil  Courts  from  inquiring     Ramaya 
into  the  quantum  of  revenue  fixed.    Public  reveuue  is  defined  by  The  Secretary 
S.    1  as   including    cesses  etc.     The  2nd  Section  makes  the  land     fo^^^^a. 
and  buildings  thereon  etc.,  responsible  for  revenue.     S.  3  makes 
Uie    land-holder  liable  for  revenue    {Bhashyam  Aiyangar,  J.    A 
trespasser  is  not  a  land-holder).     S.  26  provides  for  attachment  of 
holdings  and  management.    The  further  sections  of  the  Act  pro- 
vide for  sale  of  the  land  and  the  issue  of  sale  certificate  to  the 
parchaser  who  will  take  it  free  of  all  incumbrances.     The  result 
will  be  that  the  public  road  will  vest  in  the  purchaser,  and  the 
highway  will  be  extinguished.     It   shows  the  absurdity  of  penal 
assessment  being  considered  to  be  revenue. 

The  Government  Pleader  {E.  B.  Powell)  for  respondent : — This 
suit  .will  not  lie  as  the  payment  was  not  under  protest.  See 
S-  A.  912  of  1901 ;  13  M.  L.  J.  269  [Bhashyam  Aiyangar,  J.  That 
has  not  been  raised  in  the  statement.)  The  Government  as 
the  owner  of  the  land  is  entitled  to  impose  penal  assessment. 
[Boddam,  J.  The  land  ceased  to  be  Governments  when  it 
was  vested  in  the  Board,  So  you  can't  impose  an  assess- 
ment for  encroachfijent  on  what  is  not  vested  in  the  Govern- 
ment.] {Officidting  C.  J.  If  the  encroachment  was  on  the  ground 
below  by  quarrying,  etc.,  then  levying  assessment  would  be 
intelligible.)  The  Government  have  power  by  notification  to 
withdraw  any  land  from  the  Local  Board  (Officiating  C.  J. 
Where  is  that.  There  is  no  such  provision.  As  for  payment  under 
protest^  I  don't  know  whether  payment  in  obedience  to  a  demand 
which  might  be  enforced  by  summary  process  is  not  a  payment 
onder  protest).  22  M.  100  says  that  even  a  payment  under  protest 
wh^re  there  is  no  illegal  coercion  cannot  be  recovered.  {Officiating 
C.  J.  On  the  other  hand  a  Full  Bench  of  this  Court  held  a  payment 
after  issue  of  public  process  is  payment  under  protest.  See  25  M.  548. 
Boddam,  J.  In  22  M.  the  remark  is  obiter.  Bhashyam  Aiyangar,  J. 
It  is  not  raised  here.  We  must  go  into  the  case) .  The  public  roads, 
cemeteries,  etc.,  are  vested  in  the  Government,  and  the  Government 
impose  prohibitory  assessment  on  the  occupants.  Otherwise  many 
people  with  impunity  squat  upon  the  public  land.  (Bhashyam  Aiyan^ 
jor,  J.  There  are  ample  means  of  protection  to  Government.  You 
can  dispossess  such  persons.    They  can^t  sue  you  under  S.  9  of  the 
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Eamaya  Specific  Relief  Act.  How  can  you  treat  the  trespasser  as  landholder 
The  Secretary  and  impose  revenue  on  him  and  sell  land  which  is  not  his.)  I 
for  India.  ^^  instructed  to  say  that  the  assessment  is  recovered  only  person- 
ally by  attachment  of  moveables.  That  is  the  invariable  practice. 
{Bhashyam  Aiyangavy  J.  Many  invariable  practices  are  in  the  teeth 
of  the  law.  You  must  act  according  to  law).  That,  I  am  instruct- 
ed to  say,  is  the  practice.  To  hold  against  the  right  of  the 
Government  would  remove  the  protection  which  the  Government 
ofEers  for  the  benefit  oE  the  public.  [Bhashyam  Aiyangar,  J.  You 
have  the  Criminal  Procedure  Code).  The  Magistrates  decline  to 
entertain  such  cases.  (Bhashyam  Aiyangar,  J.  They  can^t  say  that. 
Offg.  0.  J.  It  has  been  done  in  many  cases.  When  Ponnusami 
Tovar's  tanks  flooded  the  public  roads  a  jury  was  called  under  the 
Criminal  Procedure  Code  and  they  decided  that  a  wall  should  be 
erected  between  the  road  and  the  tank  so  that  the  road  and  the  tank 
were  protected  without  any  trouble  to  either  party).  The  assess- 
ment is  imposed  only  to  deter  people  from  occupying  lands  with- 
out right.  If  the  Government  is  prohibited  from  doing  so,  the  Gov- 
ernment will  be  hampered  in  their  action.  They  will  in  each  case 
have  to  go  carefully  into  the  question  of  ownership  before  taJcing 
action  against  trespassers.  (Bhashyam  Aiyangar,  J,  Ought  it  not  to 
be  so  ?  Before  you  take  action  against  another  you  must  ascertain 
your  rights.  Would  it  not  be  iniquitous  to  impose  prohibitory 
assessment  and  drive  out  people  from  what  may  be  their  own  lands. 
And  according  to  your  contention  the  prohibitory  assessment  cannot 
be  questioned  in  a  suit.  In  many  cases  the  individual  will  rather 
quit  the  land  which  may  not  be  worth  the  assessment  imposed.) 

I  have  nothing  more  to  add.  Your  Lordships  will  confine 
the  decision  to  public  roads  [Offg.  C.  J.  I  don't  know  that  we  should 
do  that.  Bhashyam  Aiyangar,  J.  We  must  settle  the  principle,  as 
the  matter  has  now  come  before  us.  How  can  the  Government 
impose  assessment  on  its  own  land  as  if  the  trespasser  was  a  land- 
holder and  recover  it  as  if  it  wore  charged  on  the  land  belonging  to 
itself  or  by  attachment  of  his  moveable  properties]. 

The  Court  delivered  the  following 

JUDGMENTS  :— The  Ofpiciating  Chief  Justice.— The  ques- 
tion raised  in  this  case  is  indeed  a  very  important  one^  though  the 
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Bmonnt  in  dispute  is  but  a  trifle — four  annas  and  one  pie — being      Bamaya 
the  amount  collected  by  Government  from  the  appellant  in  connec-  The  Secretary 
tion  with  his  having  erected  a  platform  and  a  shed  over  a  portion     for  India, 
of  a  path^  by  the  side  of  which  his  house  is  situated  in  a  village  in    offgTchief 
the  Kistna  District.  The  effect  of  the  findings  by  the  Lower  Court,      Jnrtice. 
I  take  to  be  that  the  owners  of  Ithe  houses  adjoining  the  path 
inclusive  of  the  appellant,  have  only  a  right  of  way  over  it,  the 
free-hold  in  the  soil  being  vested  in  the  Government. 

The  point  for  determination  is,  whether  the  levy  of  the  amount 
in  qaestion  as  land-revenue  payable  in  respect  of  the  site  of  the 
platform  and  the  shed,  is  lawful.  A  levy  of  the  kind  under  consi- 
deration is  known  in  the  language  of  Revenue  Standing  Orders  as 
9  ''  prohibitory  assessment."  That  the  practice  of  making  such 
collections  has  been  allowed  to  prevail  so  long  is  to  ray  mind 
entirdy  due  to  the  phraseology  adopted  in  describing  it  when  it 
was  introduced ;  and  it  strikingly  illustrates  how  the  true  nature  of 
a  thing  can  be  altogether  obscured  by  a  mere  name  unwittingly 
given  to  it  and  allowed  to  pass  current  without  scrutiny. 

The  term  'assessment'  in  the  sense  material  to  the  present  dis- 
caasiou  means  '^  the  setting,  fixing  or  charging  a  certain  sum  upon, 
as  a  tax."  At  first  sight,  therefore,  the  phrase  ''  prohibitory 
assessment"  when  applied  to  an  impost  by  Government  with  respect 
to  land,  strongly  suggests  the  notion  that  such  imposition  is  in  the 
due  exercise  of  the  prerogative  possessed  in  this  country  by  the 
Crown,  viz.,  that  of  exacting  from  a  subject  holding  arable  land,  the 
Crofrn's  proj  er  share  of  the  produce  thereof  or  the  equivalent  of 
sach  produce  which  is  the  modern  land  revenue.  When,  however, 
the  matter  comes  to  be  examined,  the  erroneous  character  of  this 
suggestion  becomes  apparent. 

Now,  it  is  indisputable  that  the  prerogative  or  right  referred 
to,  rests  entirely  on  the  assumption  that  the  subject  on  whom  the 
demand  is  to  be  made  is,  as  between  the  Crown  and  himself,  a  law- 
ful holder  of  the  land;  having  a  substantial  and  well-marked  des- 
cription of  interest  in  it  by  virtue  of  which  alone  he  becomes  liable 
W>  the  tax.  In  support  of  this  statement  it  is  no  longer  necessary 
to  refer  to  authorities  other  than  the  provisions  of  two  statutes 
vhich  ccmtain  the  whole  law  bearing  on  the  subject,  so  far  as  land 
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Samaya     ontside  the  town  of  Madras  is  concerned,  viz.,  the  Revenue  Eeco- 

V, 

The  Secretary  very  Act,  (Madras)  Act  II  of  1864  and  Madras  Regulation  XXVI 
f^_a.   of  1802. 

Offg.  Chief  Of  the  former,  sections  1,  2,  3,  26  and  42  are  alone  material. 

Justioe. 

The  person  who  has  to  pay  the  land  tax  or  revenue  is  referred  to 

in  the  enactment  as  a  '  land-holder'  and  section  1  explains  the  term 
as  comprising  ^'all  persons  holding  under  a  Sannad-i-Milkeut 
istimrar,  all  other  Zemindars,  Shrotriemdars,  Jagirdars,  Inamdars, 
and  all  persons  farming  the  land  revenue  under  Government :  all 
holders  of  land  under  ryotwar  settlements  or  in  any  way  subject  to 
payment  of  revenue  direct  to  Government/'  Section  2  provides  that 
"  the  land,  the  buildings  upon  it  and  its  products  shall  be  regarded 
as  the  security  of  the  public  revenue";  and  the  next  section  speaks 
of  the  land  in  respect  of  which  the  revenue  is  due  as  '  his'  (the  land- 
holder's) land.  Section  26  authorises  attachment  and  sale  of  the 
land  on  account  of  arrears  of  revenue,  uses  similar  language  and 
describes  it  as  the  '^  defaulter's"  land.  Lastly,  section  42  provides 
that  out  of  the  proceeds  of  such  a  sale  any  balance  remaining  after 
the  discharge  of  the  arrears,  shall  be  paid  over  to  the  defaulter  or 
on  his  account. 

As  to  Regulation  XXVI  of  1802,  it  entitles  every  land-holder 
to  have  his  name  registered  in  the  public  registers  directed  by  that 
Regulation  to  be  kept  of  landed  property  paying  revenue  to  Gov- 
ernment, and  of  transfers  thereof  from  one  proprietor  to  another  ; 
the  effect  of  such  registry,  with  reference  to  the  Revenue  Recovery 
Act  being  on  the  one  hand  to  secure  to  the  proprietor  the  right  of 
insisting  on  the  observance  in  regard  to  him  of  the  formalities  to 
be  attended  to  by  the  authorities  engaged  in  the  collection  of  the 
public  revenue,  and  on  the  other,  to  entail  on  him  certain  responsi- 
bilities in  respect  of  the  revenue. 

These  various  provisions  show  beyond  the  possibility  of  a 
doubt,  that  the  land  in  respect  of  which  land^revenue  is  leviable  is 
vested  in  some  person  or  persons  other  than  the  Crown ;  and  that 
the  Crown  possesses  nothing  more  than  a  charge  (though  a  first 
charge)  in  respect  of  the  revenue  due  to  it,  upon  the  interest  of 
such  person  or  persons,  realizable  by  sale  thereof.  They  absolutely 
preclude  the  supposition  that  any  Crown-demand  is  recoverable  as 
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luid-revenue^  unless  it  be  something  due  from  one  who  is  a  land-     Hamaya 
holder  as  defined  by  the  Act.  The  8eci*etary 

of  Stat  e 
for  India. 

It   may  not  perhaps  be   superfluous  to  point  out  that  in  the        

actual  exercise  of  the  prerogative  of  the  Crown  above  referred  to,  jfgtice° 
the  Crown  is  not  supposed  to  proceed  without  any  regard  to  definite 
and  well-established  principles ;  for  neither  in  olden  times  nor  now, 
has  the  Crown  been  held  entitled  to  more  than  a  fixed  share  of  the 
produce — be  it  the  theoretical  one-sixth  of  the  Hindu  writings  or 
the  half  nett  again  and  again  proclaimed  by  the  preseut  Govern- 
ment as  the  share  it  takes  or  some  other ;  Section  58  of  the  Revenue 
Recovery  Act  having  been  enacted  in  order  to  save  the  Crown  from 
endless  litigation  in  Courts  to  which  but  for  such  a  provision  it 
would  be  exposed,  having  regard  to  the  intricate  details  necessarily 
incident  to  a  system  of  assessment,  involving  in  theory  at  least  the 
ascertainment  of  the  produce  of  every  acre  of  land  in  the  country 
and  the  commutation  of  the  Crown's  share  thereof  with  reference  to 
market  prices  for  a  definite  period  such  as  the  usual  30  years  for 
which  settlement  money  rates  are  fixed. 

Snch  being  the  fundamental  principles  governing  the  assess- 
ment and  collection  of  the  land-revenue,  it  will  be  plain  that  what 
w  called  prohibitory  asseesment  rests  on  grounds  diametrically  and 
totally  opposed  to  those  principles.  In  the  first  place  this  kind  of 
assessment  is  professedly  imposed  only  in  cases  where  the  laud  is 
not  lawfully  occupied  by  the  party  assessed ;  and  it  is  to  compel  the 
immediate  abandonment  of  such  occapation  that  the  assessment  is 
made  prohibitive.  In  other  words  it  is  imposed  not  because  the 
party  assessed  is  a  land-holder  but  because  he  is  not.  In  the  next 
place,  the  assessment  is  not  with  reference  to  tlie  recognised  half- 
nett  principle  applied  in  the  case  of  the  land-holder,  but  avowedly 
in  disregard  thereof,  it  being  often  a  hundredfold,  for  the  obvious 
reason  that  the  party  has  by  his  own  wrong  disentitled  himself  to 
invoke  the  application  of  that  principle  to  his  case. 

In  short  the  levy  is  no  assessment  at  all  in  the  proper  sense 
of  the  term,  but  a  penalty  and  a  fine  under  the  misnomer  of  land 
revenue,  and  levied  under  such  a  guise  by  putting  in  force  legis- 
lative provisions  absolutely  inapplicable  to  the  collection  of  such  a 
demand.    The  truth  of  this   view   can    be   easily  realized   if  the 
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Bamaya  matter  be  tested  with  reference  to  the  cardinal  principle  that  land- 
TheSMretary  revenue  forms  the  first  charge  on  the  land.     To  apply  this  prin- 

of  state  ciple  to  cases  of  prohibitory  assessment  must  lead  to  the  manifest 
absurdity  of  one's  own  land  becoming  charged  with  a  debt  due  to 

Justice!^  himself.  And  a  sale  of  the  land  can  confer  nothing  on  the  pur- 
chaser as,  ex  hypothesi,  the  person  assessed  possesses  no  interest 
in  the  property.  The  learned  Government  Pleader  stated  that 
land,  in  respect  of  which  such  assessment  is  imposed,  is  never 
brought  to  sale,  the  demand  invariably  being  enforced  by  pro- 
ceeding against  the  person  of  the  party  assessed  or  his  property. 
This  is  virtually  as  clear  an  admission  as  can  be  on  the  part  of  the 
revenue  authorities  of  the  invalidity  of  the  demand. 

It  only  remains  to  observe  that  the  decision  of  the  question 
can  in  no  way  be  affected  either  by  the  circumstance  on  which 
the  learned  Government  Pleader  laid  so  much  stress,  viz.,  that  the 
system  of  prohibitory  assessment  has  on  the  whole  operated  effect- 
ually to  check  encroachments  on  land  which  public  interests  re- 
quire should  remain  unoccupied;  or  by  the  consideration,  urged  not 
without  foundation,  on  behalf  of  the  appellant,  that  the  system 
apart  from  its  invalidity,  is  often  worked  in  a  way  never  contem- 
plated by  its  inventors,  and  not  infrequently,  is  made  use  of  by  low- 
paid  village  and  other  officials  for  purposes  of  exaction.  If  the 
remedies  available  under  the  law  as  it  stand?,  with  reference  to 
encroachments  on  the  property  of  the  Government  or  the  public 
be  inadequate,  that  is  a  matter  for  the  legislature  and  not  for  the 
Courts  to  deal  with. 

Turning  now  to  the  facts  of  the  present  case,  it  is  manifest 
that  the  appellant  possessed  no  interest  inland  such  as  would  con- 
stitute him  a  land-holder  within  the  meaning  of  the  Revenue 
Recovery  Act,  for,  his  right  over  the  path  was  merely  that  of  passage 
and  the  erection  by  him  of  the  platform  and  the  shed  was  purely  a 
wrongful  act  and  a  trespass. 

Consequently,  the  impost  in  question  was  not  land  revenue,  and 
the  demand  therefor,  as  if  it  were  such  revenue,  was  altogether 
unauthorised. 

I  would,  therefore,  allow  the  second  appeal  in  so  far  as  the 
claim  to  the  refund  of  4  as.  and  1  pie  is  concerned  and  amend  the 
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decrees  of  the  Lower  Courts  by  directing  payment  to  the  plaintiff     Bamaya 

by  the  defendant  of  the  said  amount  but  without  costs.  TheSeoretaiy 

of  state 

Boddam,  J. :— This  action  was  brought  to  have  the  plaintiff's     ^°'  ^^^^^ 

right  declared  to  certain  piece  of  land  and  to  recover  4  annas  and 

1  pie  collected  from  the  plaintiff  by  the  Government  as  assessment 

for  occupying  the  said  land. 

The  plaintiff  built  a  pial  and  shed  to  his  house  upon  land 
which  was  part  of  a  public  road  and  the  Government  thereupon 
assessed  him  4  annas  and  1  pie  for  occupying  the  same  and  gave 
him  notice  to  remove  his  pial  and  shed.  They  also  informed  him 
that  in  future  they  would  charge  enhanced  cist. 

In  his  action  the  plaintiff  claimed  that  the  land  upon  which  he 
had  built  his  pial  was  his  own  land^  but  it  has  been  found  that  the 
site  of  the  pial  is  part  of  a  public  road. 

Both  the  Lower  Courts  dismissed  the  plaintiff's  suit  and  so  far 
as  the  claim  for  a  declaration  that  the  land  was  the  plaintiff's  land 
their  decree  is  right.  The  only  question  for  our  determination 
is  whether  the  Government  have  any  right  to  assess  the  defendant 
as  an  occupier  of  part  of  a  public  road. 

The  assessment  of  the  plaintiff  is  said  to  be  a  penal  assessment 
bat  tliat  is  immaterial  as  Civil  Courts  are  prohibited  from  going 
into  the  question  of  the  amount  of  an  assessment  and  can  only  deal 
with  the  general  question  of  the  liability  to  assessment.  Penal 
assessment  as  such  is  unknown  to  the  law  and  the  only  rights  the 
Government  have  to  impose  assessment  are  under  statute  or  by 
virtue  of  the  prerogative  of  the  Crown. 

The  statutory  right  of  Government  to  assess  for  revenue 
depends  upon  Act  II  of  1864  (Madras). 

That  Act  after  defining  the  words ''  land-holder"  as  '^  all  persons 
"  holding  under  a  Sannad-i-Milkeut  Istimrar^  all  other  Zemindars^ 
''  Shortriemdars^  Jaghirdars^  Inamdars  and  all  persons  farming  the 
''  land  revenue  underA  Government.  All  holders  of  land  under 
"  Byotwar  settlements  or  in  any  way  subject  to  the  payment  of 
**  revenue  direct  to  Gx)vemment",  enacts  that  every  "  land-holder" 
B^aU  pay  the  revenue  due  upon  his  land  and  that  the  land  and 
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Ramayft      buildings  upon  it  and  its  products  shall  be  regarded  as  the  secu- 

The  Secretary  rity  of  the  public  revenue.     It  gives  power  to  recover  arrears  by 

of  State     (jistraint   and  sale  of  the  defaulter's  moveable   and  immoveable 
for  India- 
property^  and  on  a  sale  all  lands  purchased  are  free  of  all  encnm- 

brances. 

It  is  clear  that  the  plaintiff  was  not  a  land-holder  within  this 
Act.  He  was  improperly  in  possession  of  part  of  the  surface  of  the 
public  road  and  the  Government  had  no  right  to  impose  any  assess- 
ment upon  him  under  this  Act  for  such  occupation. 

The  only  other  right  which  the  Government  have  to  assess 
land  is  the  prerogative  of  the  Crown  to  take  jfcheir  share  of  the 
produce  of  the  land  occupied  under  any  such  light  as  can  give  a 
saleable  interest  to  the  occupier  in  the  land  and  such  as  will  enable 
him  to  be  registered  under  Regulation  XXVI  of  1802.  This 
prerogative  cannot,  however,  justify  the  Government  in  assessing  a 
person  in  the  position  of  the  plaintiff.  The  plaintiff  in  derogation 
of  the  rights  of  the  public  to  have  the  use  of  the  whole  surface  of 
the  road  for  passing  and  re-passing  has  monopolised  a  portion  of 
the  surface  to  the  exclusion  of  the  public.  He  is  a  mere  trespasser. 
His  act  is  an  injury  to  the  public  and  his  erection  is  a  nuisance. 
He  is  not  an  occupier  with  any  present  or  prospective  saleable 
interest  in  the  land  and  the  fact  that  the  freehold  is  in  the  Govern- 
ment can  give  them  no  right  to  interfere  with  the  right  of  the 
public  to  the  surface  of  the  road  so  as  to  entitle  them  to  raise 
revenue  from  one  who  obstructs  that  right  or  to  in  any  way  recog- 
nize him  otherwise  than  as  a  wrong-doer  and  a  nuisance.  The 
acquisition  of  a  right  of  way  in  the  public  presupposes  that  the 
right  to  the  whole  surface  of  the  road  is  vested  either  by  prescrip- 
tion or  grant  in  the  public  free  of  any  assessment  for  the  use  or 
occupation  thereof  as  such  so  long  as  it  exists  as  a  public  road,  and 
the  fact  that  the  freehold  of  the  land  is  in  the  Governmenti  can 
only  give  them  the  right  to  deal  with  so  much  of  the  land  as  is  not 
required  by  the  public  for  the  purposes  of  a  road.  It  certainly 
cannot  give  the  Government  a  right  to  derogate  from  its  own  grant 
or  to  limit  the  rights  of  the  public  by  assessing  a  person  wrong- 
fully occupying  the  surface  of  the  land  or  otherwise  recognising 
the  illegal  occupation  of  a  portion  of  the  surface  of  the  road  to  the 
curtailment  of  the  right  of  the  public  to  pass  and  re-pass  over  the 
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'''liole   of  the  surfac©    thereof.     So  far  therefore  as  the  claim  for     Bam»ya 
annas  4  and  pie  1  the  plaintiff  is   entitled  to  a   decree  and  to  that  TheSeoretary 
extent   but  to   the  extent  alone   the  decree  of   the  Court   below     f^lJldU 
is  wrong  and  should  be  reversed. 

As,  however,  the  plaintiff's  suit  was  based  upon  his  right  to 
the  land  alone  and  the  issues  raised  were  practically  confined  to 
this  question,  I  should  allow  no  costs  to  the  plaintiff. 

Bhashyam  Aiyangar,  J. — ^The  case  has  been  argued  on  both 
sides  OD  the  footing  that  the  lane  in  question  is,  according  to  the 
concurrent  findings  of  the  Courts  below,  a  highway  or  'public  streef 
as  defined  by  S.  3,  cl.  (ix)  and  (x)  of  Act  V  of  1884 — corresponding 
to  Section  3,  cl.  xxiii — substituting  'road'  for  'street' — of  the  Act 
as  amended  by  Act  VI  of  1900 — which  under  S.  49  of  that  Act  vest- 
ed in  the  District  Board  of  Eistna.  The  question  for  decision  is 
whether  it  was  l^ally  competent  for  the  Collector  to  levy  from  the 
plaintiff  a  "penal  assessment'^  for  his  encroachment  on  the  street  by 
erecting  two  pials  and  a  pandal.  The  penal  assessment  of 
Re.  0-4-1  was  levied  and  collected  on  the  13th  April  1898  as  if  the 
same  were  an  arrear  of  revenue  due  on  the  land  encroached  upon 
and  this  action  has  been  brought  to  recover  the  amount  as  having 
been  illegally  levied  and  collected  (See  Narayanasami  Reddi  v. 
Osuru  Reddi.^) 

The  lane  in  question  is  apparently  a  portion  of  the  '  Orama- 
naiiam  '  or  '  Village-site '  and  presumably  the  freehold  in  the  soil 
is  in  the  Government ;  and  if,  as  was  assumed  during  the  argu- 
ment, the  lane  or  street  had  continued  to  vest  in  the  District 
Board  in  1898 — when  the  penal  assessment  was  imposed — ^then 
according  to  the  decision  in  8*  Sundaram  Ayyar  v.  The  Municipal 
Council  of  Madura  *  the  street  qua  street  i.  e.,  the  surface  and  so 
much  of  the  air  space  above  and  so  much  of  the  soil  below  the 
sarf ace  as  is. reasonably  necessary  to  enable  the  District  Board 
adequately  to  maintain  and  manage  the  street  as  a  street^was  vested 
in  and  belonged  to  the  District  Board.  In  the  25  Madras  case  the 
legal  effect  of  the  statutory  vesting  of  a  street  in  a  Municipality 
[by  Act  (Madras)  IV  of  1884  as  amended  by  Act  III  of  1897]  was 

1.    I.  L.  E.,  25  M.  548.  2.    Ibid,  635. 
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Kamaya      considered  and  the  conclusion  arrived  at  on  a  review  of  various 

V. 

TheSecretary  Engosh  and  some  Indian  decisions  was  that  such  vesting  did  not 
for  India,     transfer  to  the  Municipality  the  ownership  in  the  site  or  soil  over 
which  the  street  exists.     This  conclusion  is  fortified  by  the  recent 


Bhashyam 
Aiyangar,  J.  decision  of  the  Court  of  Appeal  in  Mnchley  Electric  Light  Com' 

party  v.  Finchley  Urban  District  CounciV  in   which  after  a  review 

of  all  the  English  decisions,  Collins,  M.  R.  stated  '♦  The  conclusion 

to  be  derived  from  the  authorities  seems  to  me  to  be  this  ;  all  the 

stratum  of  air  above  the  surface,  and  all  the  stratum  of  soil  below 

the  surface  which  in  any  reasonable  sense  can  be  required  for  the 

purposes  of  the  street  as  street,  vest  in  and  belong  to  the  local 

authority  '*  (at  p.  441). 

The  assumption,  however,  on  which  the  argument  proceeded, 
viz.,  that  in  1898,  the  lane  in  question  continued  to  vest  in  tlie 
District  Board  of  Kistna,  seems  however  to  be  open  to  doubt. 
The  proviso  to  section  49  of  Act  V  of  1884  empowers  the 
Govemor-in-Council  from  time  to  time  (by  notification)  to  exclude 
any  road  or  street  from  the  operation  of  the  Act.  Though  the 
wording  of  this  proviso  is  somewhat  inartistic  and  not  sufficiently 
precise  to  give  the  notification  the  effect  of  divesting  the  District 
Board  of  roads  or  streets  alreiid  y  vested  in  it  under  the  Act,  yet 
there  can  be  little  doubt  that  such  was  the  intention  of  the  Legis- 
lature and  the  proviso  should  be  so  construed.  On  reference  to 
the  list  of  '  Local  Rules  and  orders '  I  find  that  a  notification  (L. 
and  M.  No.  503,  dated  the  21st  July  1896,— i^or^  St.  George 
(Gazette,  1896,  Part  I  A,  p.  182)  has  been  issued  by  the  Local  Gov- 
ernment excluding  from  the  operation  of  the  Act  all  streets  and 
roads  then  existing  in  the  District  of  Kistna  other  than  those 
specified  therein  and  I  have  little  doubt  that  the  lane  in  question  is 
not  among  those  thus  specified  though  there  is  nothing  on  the 
record  to  show  what  the  name  of  the  lane  in  question  is  if  it  at  all 
has  any  name.  If  so,  it  must  be  taken  that  in  1898,  when  the 
penal  assessment  was  levied,  the  lane  or  street  did  not  i5ontinue  to 
be  vested  in  the  District  Board. 

In  the  view  I  take  of  the  case,  it  is,  however,  immaterial 
whether  or  not  at  the  time  in  question  the  lane  vested  in  the 
District  Board  of  Kistna,  nor  is  it  even  material  whether  it  was  in 

1.     L.tt.,  (1903),  Ich.  437^ 
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reality  a  '  etreet '  in  the  sease  of  being  a  highway.    Neither  the     Ramayfc 
Settlement  Register  for  the  village  nor  the  Ayacat  or  Py mash  The  Secr^Urfy 
roister  has  been  produced  in  the  case,  which  would  show  whether     fopindil 
or   not  tlie  lane  in  question   has    been   excluded   as   'road'    (or        

BhAshyam 

'  Bnatai  Poramboke  ') ;  and  I  am  not  sure  that  the  finding  of  the  Aiyangat,  J. 
Courts  below  that  the  lane  in  question  is  a  *  public  lane '  is  correct. 
A  street  in  a  '  G  ramanattam  '  between  two  rows  of  houses  is  not 
necessarily  a  highway  and  it  may  merely  be — as  it  generally  is  in 
rural  tracts — ^land  belonging  to  Government,  over  which  however 
there  is  a  right  of  way  to  the  houses  or  buildings  on  either  side. 
Assnming  as  found  by  the  Courts  below  that  the  free-hold  in  the 
soil  of  the  lane  belongs  to  Government,  the  lane  is  either  a  high- 
way— ^whether  or  not  it  was  in  1898  vested  in  the  District  Board 
of  Kistna — or  land  over  which  there  was  merely  a  right  of  way  to 
the  houses  on  either  side.  If  it  is  a  highway, — though  not  vested 
in  the  District  Board,  any  obstruction  or  encroachment  may  be 
dealt  with  under  the  provisions  of  Ch.  X  of  the  Code  of  Criminal 
Procedure;  if  it  is  a  highway  vested  in  the  District  Board  it  will 
be  competent  to  the  District  Board,  under  Sections  98,  98A  and 
98B  of  Act  V  of  1884  (as  amended  by  Act  VI  of  1900)  to  take 
incisures  for  the  removal  of  encroachments  thereon.  But  whether 
it  is  a  highway  or  merely  Crown-land  over  which  there  is  a  right 
of  way  in  favour  of  the  inhabitants  of  the  street,  it  is  in  the  very 
natnre  of  things  land  exempted  from  assessment ;  and  any  person 
^icroaching  thereon  is  a  trespasser  (civil)  and  in  no  sense  a  '  land- 
holder '  either  within  the  meaning  of  Act  II  of  1864  or  otherwise. 
The  Standing  Orders  of  the  Board  of  Revenue  under  which  a 
'penal  charge'  or  'prohibitory  assessment'  is  imposed  on  and 
levied  from  such  a  trespasser  expressly  declare  that  the  amount 
imposed  should  "  be  sufficiently  heavy  to  compel  the  immediate 
sarr^ider  of  the  land^'  encroached  upon  and  this  amount  is  in- 
creased from  year  to  year  till  such  surrender.  This  practice 
though  one  of  long  standing  has  no  legal  origin  and  it  is  impossi- 
ble to  uphold  its  legality.  It  is  in  truth  and  fact  what  it  candidly 
purports  to  be,  viz,,  an  effective  mode  of  ejecting  supposed  tres- 
pjkssers^  not  in  due  course  of  law  but  by  imposing  a  crushing  fine 
and  realizing  the  same  summarily  under  Act  II  of  1864,  as  if  it 
were  land-revenue  due  to  Govenuneiit  by  a  ryot  holding  assessed 
bad.     The  custom  is  also  unreasonable  as  it  Will  equally  compel  a 
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Bamaya  person  who  is  in  or  has  taken  possession  of  his  own  land  and  is  not 
TSe'leopetery  really  a  trespasser — though  supposed  to  be  such  by  the  Village  or 

f^^  I'di*     ^*^®r  Revenue  authorities — to  relinquish  or  vacate  the  land  rather 

than  pay  a  crashing  assessment^  which,  if  paid  for  some  years,  will 

Aiyangw,  J.   even  exceed  the  full  value  of  the  land. 

It  is  assumed  and  argued  that  such  action  of  Revenue  officers 
cannot  be  questioned  in  Civil  Courts  which,  by  S.  58  of  Act 
II  of  1864,  are  prohibited  from  taking  into  consideration  or  de- 
ciding any  question  as  to  the  rate  of  land-revenue  payable  to 
Government  or  as  to  the  amount  of  assessment  to  be  fixed  or  to  be 
hereafter  fixed  on  the  portions  of  a  divided  estate.  Civil  Courts 
do  have  full  jurisdiction  to  decide  whether  or  not  the  land  or 
person  is  at  all  under  liability  to  be  assessed  to  land-revenue  (see 
Sri  Uppu  Lakshmi  Bhayamma  Gam  v.  A.  Purvis^ — The  Secre- 
tary of  State  for  India  in  Council  y.  Bam  Ugrah  Singh^ — The 
Government  of  Bombay  v,  Sundarji  Savram  and  others^  — If 
such  liability  does  exist,  the  rate  or  amount  of  assessment  fixed 
by  Government  cannot  be  questioned  or  revised  by  a  Civil  Court. 

The  right  of  Government  to  assess  land  to  land-revenue  and 
to  vary  such  assessment  from  time  to  time  is  not  a  right  created  or 
conferred  by  any  statute,  but,  as  stated  in  my  judgment  in  BelVft 
Case*  is  a  prerogative  of  the  Crown  according  to  the  ancient 
and  common  llaw  of  India.  'J'he  prerogative  right  consists  in 
this,  that  the  Crown  can  by  an  executive  act  determine  and 
fix  the  '  Rajabhagam '  or  King's  share  in  the  produce  of  land 
and  vary  such  share  from  time  to  time.  This  necessarily 
implies  and  pre-supposes  that  the  occupant  of  the  land  has  an 
interest  in  the  land  and  is  entitled  to  the  occupant's  or  ryot's 
share  of  the  produce  as  distinguished  from  the  King's  share.  The 
same  idea  is  often|expressed  in  theiwords  that  the  Crown  is  enti- 
tled to  the  Mflvaram  in  the  land  and  the  ryot  to  the  Kudivaram. 
It  therefore  necessarily  follows  that  the  Crown  cannot  impose  land- 
revenue  upon  lands  in  which,  according  to  its  own  case,  the  person 
in  occupancy  has  no  title  or  interest  or  Kudivaram  right.  That 
such  is  the  nature  and  extent  of  the  prerogative  right  of  the  Crown 
is  fully  borne  out  by  Regulation  XXVI  of  1?02  and  the  provisions 

1,    2.M.  H.  CR.,  107.        2.    I.  L.  B.,57  All.UO.    3.         13  B.  H.  C.  R.  App.  275. 
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of  (Madras)  Act  II  of  1864.     The  definition  of  the  term    'land-     Bamaya 

holder'  in  S.   1    of   the  Act    (II  of    1864)  would  be  inapplicable  TheSecretary 

to  persons  in  possession  of  land  merely  as  trespassers  and  to  cases    f^  i^^. 

in  which   the  land   is  not   subject  to  the  payment  of  revenue  to 

Bhashyam 
Government.  S.  2   which  declares  that  the  land,   the  buildings  Aiyangar,  J. 

upon  it  and  its  products  shall  be  regarded  as  the  security  for 
payment  of  the  public  revenue,  necessarily  implies  that  the  occupant 
of  the  land  who  has  to  pay  the  revenue  has  a  right  in  the  land  and 
its  products.  S.  3  imposes  upon  the  land-holder  the  obliga- 
tion to  pay  ihe  revenue  due  upon  the  land  and  S.  42 — ^which 
provides  for  the  sale  of  the  defaulting  ryot's  land  free  of  inoum- 
branc.s  created  by  him  and  for  payment  to  him  of  the  balance  of 
the  sale-proceeds  after  deducting  the  arrears  of  revenue — clearly 
shows  that  he  has  a  substantial  interest  in  the  land. 

TTie  learned  pleader  for  the  Crown  says  that  when  penal 
assessment  is  imposed,  the  land  encroached  upon  is  not  brought  to 
sale  bot  that  the  movable  and  immovable  properties  of  the  person 
on  whom  the  penal  or  prohibitive  assessment  is  imposed  are 
distrained  and  brought  to  sale  under  ihe  Revenue  Recovery  Act. 
This  is  a  virtual  admission  that  the  so-called  '  prohibitive  assessment ' 
is  not  really  revenue  assessed  upon  the  land  but  a  fine  imposed  on 
and  levied  from  the  trespasser  by  the  machinery  of  the  Revenue 
Recovery  Act.  Under  S.  52  of  Act  II  of  J  864,  all  arrears  of  revenue 
due  to  Grovemment — besides  land-revenue — and  advances  made  by 
the  Government  for  cultivation  or  other  purposes  connected  with 
the  revenue  and  all  fees  or  dues  payable  to  or  on  behalf  of  village 
servants  employed  in  revenue  or  police  duties  and  all  cesses  law- 
fully imposed  upon  land  may  be  recovered  under  the  Act  in  the 
same  manner  as  arrears  of  land-revenue.  But  the  liability  to  pay 
these  dues  must  be  legally  established.  If,  as  already  stated,  the 
penal  charge  or  prohibitory  assessment  cannot  be  l^^lly  regarded 
as  the  King's  share  of  the  produce  or  land-revenue,  much  less  can 
it  be  regarded  as  coming  under  any  of  the  heads  of  dues  mentioned 
in  S.  52,  which  can  be  collected  in  the  same  way  as  arrears  of 
land-revenue. 

It  is  unnecessary  to  refer  to  other  legal  objections  to  the 
imposition  of  a  penal  charge  of  prohibitory  assessment  on  tres- 
passers in  the  various  cases  mentioned  in  the  Standing  Orders  of 
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Kamaja       the   !Qoard   of   Revenue  as   I   consider  it   sufficient   to   base   my 

V. 

TheSecretary  conclugion  On  the  following  broad  grounds : — 
of  StHte 
for  India.  PJrst,  that  highways  and  other  poraraboke  lands  set  apart  for 

Bhashyam    P^^^'^°  ^^  communal  purposes  are  not  liable  to  be  assessed  to  land- 

Aiyangar,  J.  revenup  SO  long,  at  any  rate,  as  they  continue  such  and  have  not 

been  lawfully  transferred  to  the  head  of  ^Ayan'  and  thus  incorporated 

with  lands  to  be  cultivated  and  assessed  to  public  revenue, 

secondly,  that  a  person  encroaching  upon  highways  or 
poramboke  lands  set  apart  for  public  purposes  can  in  no  sense  be 
regarded  as  a  '  land-holder'  or  ryot  in  respect  of  the  land  encroach- 
ed upquj 

thirdly,  that  in  the  case  of  all  lands,  whether  poramboke  or 
Ayan,  any  demand  which  on  behalf  of  the  Crown  may  be  made  on 
the  occupant  thereof  with  the  avowed  object  of  compelling  him  to 
surrender  or  vacate  the  land  is  not  the  imposition  of  land-revenue 
and  the  Machinery  provided  by  Act  II  of  1864  for  the  realization 
of  arrears  of  revenue  cannot  be  resorted  to  for  enforcing  such 
demand  by  Revenue  officers  choosing  to  give  it  the  name  of  ^assess- 
ment '  (penal  or  prohibitory)  and  crediting  it  to  the  head  of  land- 
revenue  in  the  public  accounts  ;  and 

fourthly,  that  the  immemorial  and  common  law  prerogative  of 
the  Crown  in  India  is  only  to  the  Rajabhagam  or  King's  share  in 
the  produce  of  the  land  and  the  land-revenue  or  assessment  now- 
levied  on  land  represents  the  King's  share  in  the  produce  and  the 
Courts  have  no  jurisdiction  to  question  the  rate  or  share  that  the 
executive  Government  may  fix  at  the  periodical  revision  of  assess- 
ments but  a  share  of  the  produce — however  high  the  share  or  rate 
may  be  in  relation  to  the  total  produce — cannot  exceed  the  produce. 
An  assessment,  therefore,  which  is  prohibitive  and  manifestly  in 
excess  of  what  the  land  may  produce  and  is  professedly  out  of  all 
proportion  to  such  produce  is  clearly  ultra  vires  of  Government 
and  such  action  of  the  executive  is  not  exempted  from  the  jurisdiction 
of  the  Civil  Courts. 

It  is  significant  that  in  Section  58  the  word  *'rate^'  is  used  in 
the  first  part  of  the  section  and  not  '  amount'  which  is  used  in  the 
latter  part  of  the  section. 

It  is  unnecessary  to  consider  here  the  decision  of  this  Court  in 
Muthayya  Chetti    v.  Secretary    of  State  for   India^  — cited   on 

I.  I.  L.  B.,  22  M.  100. 


Digitized  by  ViiOOQIC 


Pi£T  l]  tH£   HADBAS    LAW   JOURNAL   BEPORTS.  5^ 

behalf  of  the  Crown — in  which  this  Court  upheld  the  legality  of  a     Kamaya 


lery  of  penal  assessment  upon  some  lands  situate  in  the  Town  of  TheSecretary 
Madras^  which   was  found  in    the  case   to  be  the   property    of  the     ^^^  in(Ma. 
Crown  and  at  its  absolute  disposal.     That  decision  is  based  entirely 


upon  the  construction  of  the  two  Acts  XII  of  1851  and  VI  of  1867  Aiywigar,  J. 
relating  to  the  Town  of  Madras  and  it  is  inapplicable  t »  the  present 
CHse  as  the  said  Acts  do  not  apply  to  it  and  the  land  in  question 
is  not  land  at  the  disposal  of  Government,  but  is  either  a  public 
road  or  at  any  rate  land  subject  to  a  right  of  way  in  favour  of  the 
inhabitants  of  the  street- 

It  is  however  strongly  urged  on  behalt  of  the  Government  that 
ihe  imposition  of  a  penal  assessment  is  necessary  and  justifiable  in 
the  interests  of  the  State  and  of  the  public  as  the  most  efEective 
mode  of  checking  encroachments  on  Crown  lands,  highways  and 
poramboke  lands  set  apart  for  public  or  communal  purpose  s.  As 
against  this  it  is  pointed  out  that  this  practice  is  highly  oppressive 
and  liable  to  considerable  abuse — especially  at  the  hands  of  village 
officers  and  other  subordinate  revenue  officials  and  attention  is  drawn 
to  the  facts  of  the  case  reported  in  Sappani  Asari  v.  Collector  of 
Coimbatore^  (S.  A.  No.  1221  uf  1900)  in  which  it  appears  a 
prohibitory  assessment  oi  Rs.  100  a  year  was  imposed  on  a  village 
site  of  4  cents  with  the  object  of  ejecting  the  occupant  therefrom, 
notwithstanding  that — as  was  eventually  decided  in  the  Letters 
Patent  Appeal  ^ — the  occupant  had  a  valid  grant  of  the  same 
under  the  Darkhast  rules  and  had  erected  a  pucca  building  on  the 
site  relying  on  such  grant. 

Such  considerations  pro  and  con  can  carry  no  weight  in 
deciding  whether  the  imposition  and  lev^y  of  prohibitory  assessment 
is  or  is  not  legal.  But  having  regard  to  the  importance  of  the  ques- 
tion, I  think  it  right  to  make  the  following  remarks  with  reference 
to  the  considerations  that  were  pressed  upon  us.  If  the  existing 
provisions  of  law  contained  in  the  Municipal  and  Local  Boards 
Acts,  the  Code  of  Criminal  Procedure  and  other  enactments,  if  any, 
are  found  inadequate  to  check  the  evil  complained  of,  recourse  must 
be  had  to  special  legislation  for  effectually  checking  encroachments 
and  obstructions  on  or  wrongful  use  or  alienation  of  Crown-lands  and 
poramboke  lands  set  apart  for  public  or  communal  purposes  both  in 
Government  villages  and  Zamindaris — whether  such  encroachment, 

1.     22M.  L,J.R.417.  2.    I.  L.  E.,  26  M.  742. 
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Bamaja     obstruction,  wrongful  use  or  alienation  be  by  private  individuals — 
ThoSecretary  iDcludingj'  land-holders\  specified  in    S.   3  of  Madras  Act  VIII 

for  In^U.      ^^  ^^^^  ^^  '^y  MunicipalfCouncils  or  other  local  authorities.     Any 
— "        such  legislation,  if  deemed  necessary,   will  of  course  proceed  on 

Aiyangar,  J.  lines  consistent  with  the  jusfjand  constitutional  principles  of 
British  legislation,  I  may  add  that  for  the  effectual  protection  of 
public  rights  and  claims  in  this  country^  provision  must  be  made  in 
the  Code  of  Civil  Procedure  enabling  two  or  more  persons,  with 
the  previous  sanction  of  a  principal  Civil  Court  of  original  jurisdic- 
tion or  of  the  Collector  of  the  District  to  institute  a  suit  for  the 
vindication  of  such  right  or  claim  when  infringed,  whether  by  a 
private  individual  or  by  Municipal  Corporation  or  other  local 
authority  or  by  the  Crown.  Such  provision  has  been  made  in  the 
case  of  Hindu  and  Mahommedan  religious  institutions  by  S.  18 
of  the  Religious  Endowments  Act  (XX  of  1863)  and  a  similar 
provision  is  made  by  S.  589,  Civil  Procedure  Code,  in  regard  to 
public  religious  or  charitable  trusts. 

The  law  of  limitation  as  regards  public  rights  and  claims  as 
distinguished  from  Crown  rights  and  claims  is  equally  defective, 
S.  17  of  Act  XIV  of  1859  saved  from  the  operation  of  that  Act '  any 
public  right,  property  or  claim.'  When  that  Act  was  repealed  by 
Act  IX  of  1871,  care  was  taken  to  fix  a  period  of  60  years  in  res- 
pect of  any  suit  by  or  on  behalr  of  the  Crown,  but  no  section  was 
inserted  in  the  Act  corresponding  to  S.  17  of  Act  XIV  of  1859.  The 
present  Indian  Limitation  Act  (XV  of  1877)  is  the  same  in  this 
respect  except  that  by  Act  XI  of  1900,  a  new  Art.  146  A  was 
added  prescribing  a  period  of  30  years  for  a  suit  by  or  on  behalf  of 
any  local  authority  for  possession  of  any  public  street  or  road  or 
any  portion  thereof  of  which  it  has  been  dispossessed  or  has  discon- 
tinued possession.  For  the  reasons  mentioned  in  my  judgment 
in  the  case  of  Sundaram  Aiyar  v.  The  Madura  Municipal  CounciV 
it  is  desirable  to  raise  this  period  also  to  60  years  A  fresh 
article  should  be  added  prescribing  a  like  period  of  60  years  for 
any  suit  to  establish  a  public  right  or  claim. 

In  the  result  I  would  allow  this  second  appeal  and  reversing 
the  decrees  of  the  Courts  below  decree  the  plaintiff's  claim  for  the 
refund  of  4  annas  and  1  pie  but  without  costs,  as  the  p1ainti£f  has 
failed  to  establish  the  title  which  he  set  up  to  the  land  covered  by 
the  pials  and  the][pandal. 

1.     I.  L.  B^25  M.,  p.  650. 
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IN  THE  HIGH  COUKT  OF  JUDICATURE  AT  MADRAS. 

Presenfc : — Mr.  Justice  Benson,  Mr.  Justice  Bhashyara  Aiyangar 
and  Mr.  Justice  Russell. 

Sivagami  Achi  ...  Appellant*      {7th  Defendant)   {7th 

Counter'  Petitioner) . 

Sabramania  Aiyar  ...    Respondent    {Plaintiff]  {Petitioner). 

Civil  Procedure  Code,  Ss.  24A,   287  and   288— Proceedirhg^*  under  8,  287— Minisfgnial      Sivagami 

wo*  Judicial — No  Order—No  Appeal  under  8.  244, 

Proceedings  of  n  Ccmrt  under  S.  287,  Civil  Procedure  Code,  and  the  rales  framed  Sabramania 
thereunder  in    relation  to  the    proclamation    of    sale    are  not    'orders*  and    are,       Aiyar. 
therefore,  not  appealable  as  *  decrees.* 

The  provision  in  S.  287,  Civil  Procedure  Code,  as  to  summoning  witnesses  and 
making  enquiries,  and  the  provision  in  S.  288,  Civil  Procedure  Code,  as  to  exemption 
of  Jodges  are  confirmatory  of  this  view. 

Appeal  from  the  order  of  the  Court  of  the  Subordinate  Judge 
of  Kumbakonam  in  E.  P.  No.  215  of  1902  (Original  Suit  No.  40 
of  1900). 

The  Court  (the  Honourable  Mr.  Justice  Boddam  and  the 
Honourable  Mr.  Justice  Bhashyam  Iyengar)  made  the  following 

ORDER  OP  REFERENCE  TO  A  PULL  BKNCH  .—This 
appeal  relates  to  the  settlement  of  the  proclamation  of  sale  made 
by  the  court  to  carry  oiit  an  order  absolute  for  sale  of  property 
ordered  to  be  sold  under  a  mortgage  decree.  The  grounds  of 
appeal  taken  are  as  to  the  estimated  market  yalue  of  the  property 
set  o;»t,  the  place  where  the  sale  ia  to  take  place^  the  lots  in  which 
it  is  to  be  sold  an  1  the  amount  for  the  recovery  of  which  the 
property  is  to  be  sold.  A  preliminary  objection  is  taken  that  no 
appeal  lies  against  the  proceedings  of  the  Court  under  S.  287,  C.  P. 
C,  and  the  rules  of  the  High  Court  framed  thereunder  an^  that 
such  proceedings  are  not  orders  within  the  meaning  of  S.  244,  C.  P. 
C,  as  the  expression  '  order'  is  defined  in  the  Code. 

We  are  disposed  to  think  that  the  preliminary  objection  is  well 
founded  and  that  under  S.  287,  C.  P.  C,  the  proceedings  are  in 
themselves  administrative  and  not  judicial  but  that  if  and  when  a 
sale  does  take  placa,  if  ever,  and  it  has  to  be  judicially  confirmed 
objections  may  be  taken  to  the  confirmation  of  the  sale  on  any  of 
the  grounds  mentioned   in  8.  311,  C.  P.  C,  some  of  which  may 

•A.  A.  O-  No.  117  of  1908.  lOth  November  1908. 
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SivBgami     relate  to  the  contents  of  the  proclamation.  This  view  receives  strong 
V.  corroboration  from  the  provision  enacted  by  S.  268,  C.  P.  C,  that  no 

^"5dyar!^'*  Judge  or  other  public  officer  shall  be  answerable  for  any  error,  mis- 
statement or  omission  in  any  proclamation  under  S.  287,  C.  P.  C, 
unless  the  same  has  been  committed  or  made,  dishonestly  a  provision 
which  in  view  of  Act  XVIII  of  1850,  would  have  been  quite  super- 
fluous if  proceedings  under  S.  287,  C.  P.  C,  were  ^  judicial '  and  not 
'  administrative/ 

Against  an  order  confirming  or  refusing  to  confirm  a  sale 
there  is  a  right  of  first  appeal  under  S.  588,  C.  P.  C,  and  no  second 
appeal  can  lie,  but  if  proceedings  under  S.  287,  C.  P.  C,  are  regard- 
ed as  orders  passed  under  S.  244,  C.  P.  C,  relating  to  proceedings 
execution  between  parties  to  the  suit  there  will  be  not  only  a  first 
appeal  but  also  a  second  appeal.  In  support  of  the  right  of 
appeal  Sivasami  Naicker  v.  Ratnaaami  Naicker  ^  and  Gang  a 
Prasad  v.  Baj  Coomar  Singh  *  are  relied  on  by  the  vakil  for  the 
appellant  but  we  doubt  whether  in  those  cases  the  above  considera- 
tions were  urged  before  the  courts  and  whether  in  deciding  them 
it  was  intended  to  decide  that  the  proceedings  of  the  Court  under 
S.  287,  C,  P.  C,  and  the  rules  framed  thereunder  were  orders  with- 
in the  meaning  of  S.  244,  C.  P.  C, 

In  these  circumstances  we  refer  for  the  opinion  of  a  Pull  Bench 
the  following  question. — 

"  Whether  all  or  any  of  the  proceedings  of  a  court  passed  under 
Section  287,  C.  P.  C,  and  the  rules  made  thereunder  in  relation 
to  the  proclamation  of  sale  are  an^order'  within  S.  244,  C.  P.  C,  and 
as  such  fq)pealable  as  a  decree." 

K,  Balamukunda  Aiyar^  for  appellant. 

C.  B.  TiruvenhatachaHar,  for  respondent. 

0'.  iZ,  Tiruvenhatachariar. — Proceedings  under  S.  287,  are  they 
judicial  and  does  the  order  fall  under  S.  244  ?  S.  287  shows  that  the 
description  of  the  property  is  to  be  given  and  value  to  be  judged 
by  the  decree-holder.  The  High  Court  under  the  last  clause  has 
power  to  frame  rules  for  the  guidance  of  courts.  Rule  has  now  been 
framed.  See  Rules  148,  149  and  150.  Leave  to  bid  may  be  given. 
{Bhaahyam  Aiyangar,  J.     Is    there  an  appeal  against  such  orders 


I     I.  li.  B.,  28  M.  668.  2.    I.  L.  B.,  80  C.  617. 
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ander  S.  588).  No  appeal  is  provided  against  a  refusal  of  leave  to  Siva^mi 
bid.  It  is  not  an  order  at  all.  Wherever  the  code  contemplates  an  v. 
order  by  court  it  expressly  says  so.  {Bhashyam  Aiyangar,  J.  If  ^^*^^ 
it  is  an  order,  an  order  to  whom  ?  and  what  is  the  definition  of  an 
onler).  It  is  defined.  See  S.  2.  First  in  S.  294  giving  leave  to  bid 
is  not  ar  order,  but  if  he  purchases  without  leave  an  order  is  passed 
setting  aside  the  sale.  See  Ss,  280,  288,  284  where  "  order  '*  is 
used.  Order  is  defined  as  an  adjudication  or  decision,  which  the 
order  under  S.  287  is  not.  S.  312  deals  with  an  order  setting  aside 
a  sale  or  refusing  to  set  it  aside.  (Bhashyam  Aiyangar,  J.  In  these 
sections  no  provision  is  made  to  summon  witnesses  because  they 
are  Judicial  Proceedings,  but  as  the  order  under  S.  287  is  not  judicial, 
80  special  provision  is  made  for  sunynoning  witnesses  and  binds  them 
to  speak  the  truth.  S.  291  etc.,  provide  for  carrying  out  the  sale. 
They  are  not  appealable  as  orders,  but  they  may  be  made  the 
grounds  of  complaint  in  an  application  to  set  aside  the  sale* 
(Bhashyam  Aiyangar,  J.  ITiat  is,  these  administrative  acts  will 
be  considered  when  the  court  is  judicially  invoked  to  set 
aside  the  sale  for  irregularity).  Again  when  irregularity  is  com- 
plained of  under  S.  311  relief  is  granted  only  if  it  has  produced 
material  loss.  If  this  order  is  a  decree  and  an  appeal  is  preferred 
under  S.  540,  S.  578  must  apply  which  SHys  that  irregularity  is  no 
ground  of  interference  unless  it  has  affected  the  merits.  In  these 
cases  mere  irregularity  is  the  ground  of  complaint.  It  may  not 
result  in  loss  to  judgment-debtor.  The  sale  itself  may  not  take 
place  ;  the  money  may  be  paid  up.  Decree  is  defined  as  an  order 
relating  to  questions  mentioned  in  S.  244,  but  not  mentioned  in  588. 
That  shows  that  if  the  matter  is  one  which  comes  under  S.  588,  244 
will  not  apply.  This  comes  under  S.  588,  CI.  16  as  irregularities 
have  to  be  considered  in  making  the  order  referred  to  in  that  clause 
(Bhashyam  Aiyangar,  J.  but  not  specified  in  S.  588  goes  with 
"  order*').  Grammatically  it  does  not ;  and  no  questions  are  referred 
to  or  specified  in  S.  588  {Bensony  J.  That  shows  your  con- 
struction wrong.  Has  it  ever  been  construed  as  you  do  now. 
Bhashyam  Aiyangar,  J.     This  point  is  unnecessary  to  your  case). 

Balamuhunda  Aiyar  for  appellants  :    The  order  is  a  judicial 
one.  (Bhashyam  Aiyangar,  J.     If  that  is  so,  why  is  power  given  to 
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^*l^d"**     aummon  witnesses  and  why  is  the  Judge   protected  from  liabUity 
▼.  for  mistakes).     That  the  order    is  judicial  appears  from  the  rule 

Aiyar.  which  has  been  framed  by  the  High  Court  under  the  Act.  The 
rule  clearly  requires  the  court  to  determine  after  notice  what  should 
be  entered  in  the  proclamation.  {Bhdshyam  Aiyangar,  J.  The 
rules  are  subordinate  to  the  Act),  The  rules  have  the  force  of 
law,  and  they  declare  the  meaning  of  the  Act.  The  order  relates 
to  execution.  The  order  is  therefore  one  under  S.  244  {Bhashyam 
Aiya7hgar,J.  Is  there  an  order  within  the  definition  in  the  Act. 
These  are  the  acts  of  the  court  in  conduct  of  the  sale).  20  A.,  412 
lays  down  that  the  cour^-  should  decide  the  price  of  property. 
What  will  be  a  ground  of  avoidance  of  sale  afterwards  may 
be  rectified  by  court  even  before  salp.  In  23  M.  568  the  court 
held  that  such  orders  as  these  in  execution,  if  they  did  not  fall 
under  S.  588,  is  a  decree.  See  also  9  C.  214  {Bhashyam 
Aiyangar,  J*.  That  won't  carry  the  matter  further  than 
30  C.  the  latest  case  of  the  Calcutta  High  Court.  Moreover 
if  it  [was  an  order  of  Court,  no  proceeding  under  S  311 
could  be  taken.  There  must  be  irregularity  and  loss.  How  can 
you  prove  that  irregular  which  has  been  settled  by  a  judicial  ordtT 
of  court).  If  no  appeal  is  preferred  against  the  order  under 
S.  244,  I  shall  have  acquiesced  in  the  irregularity  and  no  appli- 
cation under  S.  311  will  afterwards  be  granted.  See  Arunachallam 
V.  Arunachallemy  12  M.  19. 

{Bhashyam  Aiyangar ^  J.     You  have    not  acquiesced.     If  you 
,  did   not   appear    on  notice,  it  will  be  so.     But  if  you  object  and 

yonr  objections  are  overruled,  you  can  apply  under  S.  311,  but  yea 
cannot  appeal  against  the  order). 

This  appeal  against  order  coming  on  for  hearing,  the  court  ex- 
pressed the  following 

OPINION, — Our  answer  to  the  reference  is  that  in  our  opinion 
none  of  the  proceedings  of  a  court  under  S.  287,  C.  P.  C,  and  the 
rules  framed  thereunder  in  relation  to  the  proclamation  of  sale  is  an 
"  order"  within  S.  244  and  as  such  appealable  as  a  "  decree". 

We  concur  in  the  reasons  given  in  the^order  of  ^"reference,  and 
we  may  add  that  the  view  that  the  proceedings  in  themselves  under 

1.    4  1.  L.  R.,  28. 
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S.  287  are  of  an  admimatrative  and  not  a  judicial  character  is  fur- 
ther snpportt^  by  the  fact  that  special  provision  is  made  in  S.  287 
to  summon  witnesses  and  make  enquiry  into  the  matters  referred  to 
in  the  section,  a  provision  which  would  be  superfluous  if  the  pro- 
ceedings were  judicial.  We  are  therefore  constrained  to  dissent 
from  the  decisions  in  the  cases  reported  in  I.  L.  B.,  23  M.  568,  and 
30C.  C17, 

To  allow  an  appeal,  and,  as  a  consequence,  a  second  appeal,  in 
regard  to  proceedings  under  S.'  287  as  if  they  were  orders  made 
under  S.  244,  and  thereFore  decrees,  would  enormously  increase  the 
difficulties  and  delays  which  even  now  occur  in  obtaining  the  exe- 
cution of  decrees,  and  that  without  any  counter- balancing  advan- 
tages. Por  if  the  sale  is  eventually  held,  and  a  material  irregularity 
in  publishing  or  conducting  it  is  proved  and  loss  has  thereby  been 
caused  to  the  objector  he  can  get  the  sale  set  aside  ;  whereas  even  if 
there  has  been  an  irregularity  but  no  loss  has  resulted  it  is  contrary 
to  the  policy  of  the  code  (Section  31))   to   interfere  with    the  sale. 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present: — Mr  Justice  Benson.  Mr,  Justice  Bhashyam  Aiyangar 
and  Mr,  Justice  Russell. 
Kangay  Gurukkal  and  others...     Appellants*  [DefendantsY 


Sivagomi 
Achi 

V. 

Snbramania 
Aiyar. 


Kalimuthu  Annavi 


Respondent    ( Plaintiff) . 


Transfer  of  Property  Acty  Ss,  58  (a)  and  (b),  67,  68  and  <  8 — Mortgage — Combination 
of  usufructuary  and  simple — Redemption  hy  paying  mortgage-money  xcithin  a 
year  — Covenant  to  pay. 

Where  by  a  mortgage  ingtramenfc  the  mortgagor  gives  posseadon  of  the  mortgjaged 
property  to  the  mortgagee  and  states  that  the  mortgagor  shaU  cause  the  money  to  be 
paid  within  a  certain  date  and  redeem  or  recover  back  the  land  by  paying  the  money 
OB  a  certain  date  in  a  particular  year,  but  that  if  he  does  not  so  pay  within  the  said 
period  and  recover  the  land,  he  may  pay  the  money  on  the  corresponding  date  of  any 
fstare  year  and  recover  back  the  land  : — 

Held,  (1)  that  there  is  a  covenant  or  promise  on  the  part  of  the  mortgagor  to  pay 
the  mortgage  money, 
(2)    that  the  mortgage  is  a  combination  of  n  simple  and   an    usufi'uctuary 
mortgage  within  the  meaning  of  S.  98  of  the  Transfer  of  Property  Act, 
(8)  that  the  right  to  cause  the  mortgaged  property  to  be  sold  in  default  of 
payment  is  implied  within  the  meaning  of  S.  58,  cl.  (6), 
and  (4)  that  the  mortgagee  is  entitled  to  a  decree  for  the  mortgage-money 
under  S.  68,  cl.  (a)  and  a  decree  for  sale  under  S.  67. 


Kangay 
Gurukkal 

V. 

Kalimuthu 
Annavi. 


•  S.  A.  No.  288  of  1902. 


17th  Ncvember  1008. 
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Kangay 
Gorukkal 

V. 

Kalimutha 
Annavi. 


Second  Appeal  from  the  decree  of  the  Court  of  the  Subordi- 
nate Judge  of  Madura  West,  in  A.  S-  No.  261  of  1901  presented 
against  the  decree  of  the  District  Munsif  of  Periyakulam  in  0.  S. 
No.  209  of  1900. 

The  Court  (the  Honourable  Sir  S.  Subrahmania  Iyer,  Officiating 
Chief  Justice  and  the  Honourable  Mr.  Justice  Bhashyam  Aiyengar) 
made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH  :— The  res- 
pondent, who  is  a  usufructuary  mortgagee,  sues  to  recover  the  mort- 
gage money  both  personally  from  the  mortgagor  and  by  sale  of  the 
mortgaged  property.  Both  the  courts  below  have  given  a  decree  as 
prayed  for.  The  principal  question  raised  in  this  Second  Appeal 
preferred  by  the  mortgagor  is  that  there  is  no  covenant  to  pay  the 
mortgage  money  and  the  respondent  being  merely  a  usufructuary 
mortgagee  cannot  as  such  sue  for  the  recovery  of  the  money  perso- 
nally or  by  sale  of  the  mortgaged  property.  The  mortgage  deed 
after  acknowledging  the  receipt  of  the  consideration  of  Rs.  200  for 
the  mort<?age  and  mortgaging  the  land  with  possession  the  usufruct 
apparently  going  in  lieu  of  interest,  contains  the  following  provision 
as  to  redemption  : — 

"  Thereafter  on  the  30th  Panguni  Bhava  year  causing  the 
aforesaidRs.  200  to  be  paid  (on  paying  the  aforesaid  Rs.  200)  we 
shall  (redeem)  or  (recover  back)  our  land.  If  on  the  date  so  fixed 
the  amount  be  not  paid  and  the  land  recovered  back,  in  whatever 
year  we  may  pay  the  Rs.  200  in  full  on  the  30th  Panguni  of  any 
year  then  you  shall  deliver  back  our  lands  to  us  ''  The  Tamil  of 
which  the  above  is  a  literal  rendering,  runs  as  follows  : 

^esH^oj  iSeiBiA^bar  Qajdasea-  eu^th  eSLLQeSOojaiuirs^nth.'' 

Before  disposing  of  this  appeal  we  refer  the  following  question 
for  the  opinion  of  the  Full  Bench — *'  Whether  the  mortgagee  is 
entitled  under  the  mortgage  deed  on  which  the  suit  is  brought  to 
sue  for  the  mortgage  money  personally  and  by  the  sale  of  the 
mortgaged  property/' 
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K.  N.  Aiya  for  appellants,  Kangay 

P.  8.  Sivasvjami  Aiyar  for  respondent.  Kalinrathu 

Annavi. 

8.  8rinivasa  Aiyangar  for  K.  N,  Aiya  Aiyar  for  appellant : — 
The  question  is  whether  there  is  a  covenant  to  pay.  It  must  be  a 
covenant  to  pay  out  of  the  property.  It  must  be  a  combination  of 
simple  and  usufructuary  mortgage.  Otherwise  there  can  be  no  suit 
for  sale.  24  C.  677  is  in  point.  The  document  there  says  '^  Having 
paid  the  money  in  the  month  of  Chait^  I  shall  take  back  the  docu- 
meat"  It  was  held  that  there  was  no  covenant.  {Bhashyam  Aiyan- 
gof,  J.  Is  there  a  covenant  to  redeem.  That  is  the  question)  1st.  The 
language  in  this  case  is  nearly  the  same.  The  difference,  if  any^ 
is  in  my  favour.  The  language  is  '*  by  pajring  I  shall  redeem  '*. 
[Bhoifhyam  Aiyangar,  J.  It  is  more  iSiLQ^QanarQekttruxtrs&^ih.  We 
are  bound  to  redeem),  ^^o/m  does  not  import  obligation.  In  the 
case  of  other  documents  the  loan  itself  imports  a  debt.  In  the 
case  of  a  usufructuary  mortgage  the  remedy  is  only  to  be  in  pos- 
session. He  cannot  sue  {Bhashyam  Aiyangar,  J,  If  there  is  a  cove- 
nant to  pay  ho  can  sue).  That  is  not  so.  I  shall  come  to  the  effect 
of  the  authorities.  The  document  is  simply  stating  what  will  be 
done  by  the  mortgagor.  'I  shall  pay'  expresses  simple  futurity  and 
not  any  obligation  or  duty.  {Bhashyam  Aiyangar,  J.  The  docu- 
ments are  drawn  by  unprofessional  men.  They  want  to  provide  for 
the  return  of  documents  and  for  redemption  also  lest  the  mortgagee 
may  refuse  to  return  the  documents).  The  clause  standing  by  itself 
seems  clear.  Taking  it  with  the  next  clause  there  is  no  doubt  that 
there  is  no  covenant  to  pay,  (Bhashyam  Aiyangar,  J.  If  no  cove- 
nant was  intended,  they  might  have  used  the  language  of  the  next 
sentence.  Q^fi'j^eo  Qsn<B^^neo  i§  fSeo^ee)^  eSiL(d€S(B6uinu/rs^d), 
That  is  what  was  intended.  Nobody  ever  heard  of  an  obligation 
to  redeem.    It  is  a  right  and  not  a  duty. 

P.  8. 8ivaswami  Aiyar  for  respondent : — There  is  a  covenant  to 
pay.  The  translation  in  the  reference  is  not  correct.  The  Court  tran- 
slator is  right.  It  must  be  translated  as  I  shall  be  bound  to  pay  and 
redeem  and  not  by  paying  I  shall  redeem.  The  English  sentence  *'  I 
shall  pay  and  redeem  ^'  should  be  translated  by  participial  forms  for 
all  but  the  last  verb.  That  is  the  genius  of  the  Tamil  language. 
There  is  a  special  rule  in  the  Tamil  Grammar  to  that  effect    See 
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Kfingay 
Onrokkal 

KfilimiithTi 
Annavi. 


Pope's  Catechism  of  Tamil  Grammar,  Rule  lOl,  The  word  <^se^ui 
makes  it  clearer  still  {Bufseell^  J.  If  there  was  no  ^se^iih  what  is  the 
constraction) .  Even  then  I  should  contend  there  is  a  covenant  to  pay. 
^seifth  places  it  beyond  doubt  {Bhashyam  Aiyangar,  J.  Even  with- 
out the  word  it  will  be  so.  That  perhaps  adds  strength  to  the 
view).  I  have  collected  a  number  of  documents,  hypothecation 
bonds  and  pronotes  in  which  the  covenant  to  pay  runs  in  the  same 
language.  As  was  observed  the  very  next  sentence  shows  what 
language  would  have  been  used  if  it  was  only  a  proviso  for  redemp- 
tion. There  are  two  cases  in  5  N,  W.  P.  which  lay  down  that  an 
undertaking  to  redeem  on  a  specified  day  imports  a  promise  to  pay, 
(Bhashyam  Aiyangar,  J.  *  Covenant  to  redeem'  jars  upon  the  ear,  no 
doubt,  but  a  covenant  to  pay  is  often  expressed  by  laymen  in  the 
form  of  a  covenant  to  reedeem  on  a  particular  day).  (Further 
argument  was  stopped  \ 

The  Court  expressed  the  following 

OPINION  : — Our  answer  to  the  reference  is  in  the  affirmative. 
The  first  sentence  of  the  extract  from  the  mortgage  instrument 
quoted  in  the  order  of  reference  does,  in  our  opinion,  contain  a 
promise  by  the  mortgagor  to  pay  on  the  date  named,  in  which 
case  there  shall  be  a  right  in  the  mortgagor  to  get  back  his  lands. 

The  second  sentence  of  the  extract  provides  that  in  the  event 
of  the  mortgagor  not  paying  on  the  due  date,  but  subsequently, 
^e  may  pay  only  on  the  corresponding  day  of  a  future  year,  and 
th*ire  shall  then  be  an  obligation  on  the  part  of  the  mortgagee  to 
give  ap  the  land. 

The  mortgage  is  therefore  a  combination  of  a  simple  and  an 
usufructuary  mortgage,  within  the  meaning  of  section  98,  Trans- 
fer of  Pri)perty  Act,  and  the  mortgagee  is  entitled  to  a  deci^ee  for 
the  mortgage  money  under  clause  (a)  of  S.  68  and  to  a  decree  for 
sale  under  S.  67,  the  right  to  cause  the  mortgaged  property  to  be 
sold  in  default  of  payment  being  implied  within  the  meaning  of 
S.  58  (6)  of  the  Transfer  of  Property  Act. 
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IN  THE  HIGH  COURT  OP  JUDICATCrRE  AT  MADRAS. 

(FULL  BENCH). 

Present :— Msr.  Justice  Benson,  Mr.  Justice  Bhashyam  Aiyangar, 
and  Mr.  Justice  Russell. 


Bharata  Pisharod  i 
r. 
Vasudevan  Nambudri  and  others 


...    Appellant*  {Plaintiff). 
...     Respondents  {Defendants). 


Act  J  0/1897,  8.  4 — Conditional  undertaking  to  promise — Pronote,  Bharata 

Piaharodi 
When  there  is  uo  unconditional  undertaking  on  the  face  of  the  document  and  the    YtksaA  v 
undertaking   is  only   ccnditional  en  the   amount  being   remitted   as  requested,  the     Nambudri. 
document  is  not  a  promissory  note  within  the  meaning  of  S.  34  of  Act  I  of  1879. 

Channamma  v.  Ayyanna^  overruled.  Narayanaaafmni  v.  Lokamhalammal*  and  Bhat 
SarhariBhat  v.  Atmaram  Moreshwar*  followed. 

Where  a  person  wrote  a  letter  to  the  following  efiFect : — "  In  addition  to  Ra.  115 
already  received  Rs.  385  is  also  required.  Please  send  it  by  the  bearer  Srinivaean. 
The  amount  will  be  returned  with  interest  at  12  per  cent,  without  delay."  ; — 

Heldf  that  the  letter  was  not  a  promissory  note. 

Second  appeal  from  the  decree  of  the  Court  of  the  Subordinate 
Judge  of  South  Malabar  at  Palghat  in  A.  S.  No.  243  of  1901 
presented  against  the  decree  of  the  Court  of  the  District  Munsif 
of  Nedunganad  in  0.  S.  No.  860  of  1899, 

The  Court  (The  Honourable  Mr.  Justice  Subrahmanya  Aiyar 
and  the  Honourable  Mr.  Justice  Moore)  made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH  :— At  the 
he^ng  of  this  second  appeal  before  us  a  question  has  been  raised 
as  to  whether  the  following  letter,  dated  the  6th  November  1896 
is  a  promissory  note  or  not.  ''In  addition  to  Rs.  115  already 
received  Rs.  885  is  also  required.  Please  send  it  by  the  bearer 
Sreenivasan  alias  Af  pu  taking  his  acknowledgment  below.  The 
amount  will  be  returned  with   interest  at  12  per  cent,  without 

•  S.  A.  No.  1383  of  1901.  16th  October  1908. 

1.   I.  L.  B.,  16  H.  288    2.    I.  L.  B.,  28  M.  156  note.    8.    1.  L.  B.,  18  B.  669. 
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p^^h^'  delay/'  The  Districjfc  Muudf  and  the  Sabordinate  Judge  (on  appeal) 
V.  have  on  the  strength  of  the  decision  of   Channamma  v,  Ayyanna^ 

Nambudri.  decided  that  this  letter  is  a  pro-note-  We  dissent  from  this  view 
and  are  in  favour  of  the  contrary  opinion  as  expressed  in  the  follow- 
ing cases  where  similar  letters  are  dealt  with.  Narayanasami 
Mudaliar  y.  Lohambalammal*  s,ni  Dhond  Bhat  Narhar  Bhat  v. 
Atmaram  Mareshvar^. 

As,  in  our  opinion,  the  case  of  Channamma  v.  Ayyantia^  was 

/  wrongly  decided,  we   refer  for  the  opinion  of  a  Pull  Bench  the 

question  as  to  whether  the  letter  set  forth  in  this  reference  is  a 

promissory  note  within  the  meaning  of  that  term  as  used  in  S.  34, 

Act  I  of  1879. 

/.  L.  Boaario  for  appellant. 

K.  F.  Qovinda  Menon  for  respondents. 

The  Court  expressed  the  following 

OPINION  : — It  is  brought  to  our  notice,  that  the  words 
^'  taking  his  acknowledgment  below ''  do  not  exist  in  the  document 
which  gave  rise  to  the  reference,  and  we  deal  with  the  question  on 
the  footing  that  these  words  are  not  in  the  document.  There  is  no 
unconditional  undertaking  on  the  face  of  the  document  to  pay  the 
money.  It  is  clear  on  the  face  of  the  document  that  the  under- 
taking is  conditional  on  the  amount  being  remitted  as  requested. 
The  document  is,  no  doubt,  similar  to  that  in  the  case  reported  in 
Channamma  v,  Ayyanna^,  but  we  are  unable  to  follow  that  decision. 
We  think  that  the  case  reported  in  the  foot-note  to  23  M.  156  is 
correctly  decided. 

Following  that  decision  and  the  decision  of  the  Division  Bench 
of  three  Judges  in  the  case  reported  in  Dnond  v.  Atmaram^  we  are 
of  opinion  that  the  document  under  reference  is  not  a  pro-note 
within  the  meaning  of  that  term  as  used  in  S.  34,  Act  I  of  1879. 


1.  I.  L.  B.,  16  Mad.  283. 

2.  I.  L.  B.,  23  M.  166  note. 
8.    I.  U  «.,  18  B.  069. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(PULL  BENCH.) 

Present  :*— Mr.  Justice  Benson,  Mr.  Justice  Bhasliyam  Aiyangar 

and  Mr.  Justice  Russell. 

Chinnipakam  Rajagopalachari  (deceased)  Appellants* 

and  another.  {Plaintiff  and  his 

legal  representative,) 
v. 

Lakshmidoss  ...  ...  ...  Respondent 

{Defendant)  • 

ttent  Recovery  Act,  Ss.  2,  14  and  98—Arrear  of  rent  for  more  than  a  year— Legality  of  ^*^*^^^*" 
attachment  or  distraint.  v. 

LakshmidosB. 
An  attacninent  of  the  tenant's  immoveable  property  or  a  distraint  of  the  tenant  s 

DoreaUes  made  by  the  landlord  more  than  a  year  from  the  time  rent  became  due  as 

specified  in  the  patta  tendered  by  the  landlord  to  the  tenant  would  be  illegal  a«  being 

wu  of  time  under  Ss.  2  and  14  of  the  Rent  Recovery  Act. 

Appayasami  v.  Suhha^  overruled.     Tayamma  v.  Kolandarelu^  approved. 

Rent  or  any  instalment  of  rent  is  deemed  aji  arrear  according  to  8.  14  of  the 
Bent  Recovery  Act  if  it  is  not  paid  on  the  date  on  which  it  is  payable  according  to  the 
terms  of  the  putta  or  custom  although  no  tender  is  made  prior  to  the  date  on  which 
tbe  rent  or  instalment  has  become  payable,  but  is  postponed  to  the  end  of  fasli. 

Tender  is  only  a  condition  precedent  to  the  institution  of  the  legal  proceedings  for 
tjjc  recovery  of  the  arrear  of  rent,  but  has  not  the  effect  of  preventing  limitation 
from  running. 

Second  appeal  from  the  decree  of  the  District  Court  of  Chin- 
gleput  in  A.  S.  No.  181  of  1900,  presented  against  the  decision 
of  the  Court  of  the  Deputy  CoUector  of  Saidapet  Division  in  S.  S. 
No.  170  of  1900. 

The  Court  (The  Honourable  Sir  S.  Subrahmania  Aiyar, 
Officiating  Chief  Justice^  and  the  Honourable  Mr.  Justice  Boddam) 
made  the  following 

ORDER  OP  REFERENCE  TO  A  FULL  BENCH:— The 
question  raised  in  this  case  is  whether  an  attachment  of  the  plaintifE's 
QomoYeable  property  more  than  one  year  from  the  time  when  the 
rent  became  due  as  specified  in  the  tendered  putta  was  in  time.  In 
the  Lower  Court  it  was  held  to  be  in  time  on  the  authority  of  Ap^ 

•  S.  A.  No.  673  of  1901.  16th  November  1003. 

I.    I.L.JU,13lt.46a.  2.    I.L.B«,  IS  11.465* 
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^*i*g^ala-  payasami  Pillai  v.  Subbci\    This  decision  appears  to  have   been 

V."       followed  in  Second  Appeal  No.  728  of  1899. 
LakBhmidoBB. 

It  is  urged  before  us  that  the  reasoning  upon  which  the  decision 

of  the  case  in  Appayasami  Pillai  v.  Suhba^  rests  has  been  greatly 

weakened  by  subsequent   decisions,  viz.,  Sriramulu  v.  Sobhanadri 

Appa  Row^  Venhatagiri  Raja  y.Ramaaami^y  Kumarasami  Pillai  v. 

Prenident,  District  Board  of  Tanjore^  and  see   also    Sir  Ramasami 

Mudaliar  v.  Annadorai  Ayyar} 

Moreover  the  decision  in  Appayasami  v.  Subba^  seems  hardly 
consistent  with  the  language  of  Sections  2  and  14  of  the  Rent 
Recovery  Act. 

If  the  view  in  Appayyasami  v.  Subba^  be  strictly  followed, 
it  would  not  be  easy  to  hold  that  a  landlord  is  entitled  to  distrain 
moveable  property  within  the  fasli  even  though  the  rent  had  be- 
come due.  There  seems  to  be  hardly  any  ground  for  holding  that 
a  landlord  is  not  entitled  in  such  circumstances  to  proceed  for  ar- 
rears due  to  him  against  moveable  property  and  S.  38  of  the 
Rent  Recovery  Act  would  seem  to  imply  that  he  has  such  a  right. 

We  therefore  refer  to  a  Full  Bench  the  question  whether  the 
proceedings  against  the  immoveable  property  in  this  case  were 
taken  in  time  within  the  meaning  of  S.  2  of  the  Rent  Recovery  Act 

T,  R.  Venkatarama  Sastri  for  P.  8.  Sivaswami  Aiyar  for 
appellants. 

F.  C.  Seshachariar  for  respondent. 

The  Court  expressed  the  following 

OPINION  : — Our  answer  to  the  question  referred  for  our  opi- 
nion is  that  the  attachment  of  the  plaintiff's  immoveable  property 
which  was  made  more  than  one  year  after  the  date  when  the  rent 
became  due  as  specified  in  the  puttah  tendered,  was  not  within  the 
time  limited  by  S.  2  of  the  Rent  Recovery  Act  VIII  of  1865.  The 
decision  reported  in  Appayasami  Pillai  v.  Snbba^  is  in  direct 
conflict  with  the  decision  in  Thayamma  Y.KolandaveM  and  we  think 
that  the  view  taken  in  the  latter  is  correct. 


1.  I.  L.  B.,  18  M.  468.  4.    1.  L.  B.,  22  M.  248. 

2.  I.  L.  B.,  19  M.  21.  5.    I.  L.  B.,  25  M.  464. 
8.    I.  L.  B»  21  M.  418.                                    6.    1.  L.  B.,  12  JC.  465. 
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chari 

V. 

LakshmidoBS. 


S.  14  makes  it  perfectly  clear  that  the  rent,  or  any  instalment  RajagopaU- 
of  rent,  is  deemed  an  arrear  of  rent  if  it  is  not  paid  on  the  date  on 
which  it  is  payable  according  to  the  terras  of  the  puttah  or  custom ; 
and  it  is  not  the  less  an  arrear  which  accrued  due  on  that  date 
because  the  puttah  had  not  been  tendered  prior  thereto,  the  tender 
being  postponed  to  the  end  of  the  fasli  or  revenue  year.Such  tender 
is  only  a  condition  precedent  to  the  institution  of  legal  proceedings 
for  the  recovery  of  the  arrear  of  rent.  Though  coercive  process 
against  the  land  is  postponed  by  S.  38  of  the  Act  until  the 
expiration  of  the  Fasli,  yet  under  S.  2  limitation  runs  from  the  date 
when  the  rent  (or  instalment  of  rent)  sought  to  be  recovered  became 
an  arrear  under  S.  14. 

We  may  add  that  no  real  hardship  results  from  these  provisions 
of  the  law  as  instalments  do  not  in  practice  fall  due  during  the 
first  few  months  of  the  fasli,  and  the  landlord  has  therefore  a  rea- 
sonably sufficient  time  after  the  end  of  the  fasli  to  take  proceedings 
even  in  regard  to  the  earliest  instalment  in  arrear. 


IN  THE  HIGH  COUET  OF  JUDICATURE  AT  MADRAS. 

Present. — Mr.  Justice  Subrahmania  Aiyarand  Mr.  Justice  Boddam. 

Saganada  Davay  and  others...  Appellants*  (3rd  Defendants 

V,  Representatives) . 

Bappu  Chettiar    ...  ...  . . .  Itespondent     (Plaintiff). 

Contract  Act,  88.  108,  178  and  119— Bailor  and  bailee— Posaeasion  of  bailee— Meaning     Naganada 
</  "poaseasion" — Bailee  pawning  goods  bailed — BighU  of  bailor,  ^^^ 

Where  a  person  took  some  jewels  from  the  owner  to  be  returned  to  the  latter      _. Bappu 

iftcr  four  days^and  after  the  expiry  of  the  four  days  the  bailee  pledged  the  goods  to  a 

third  person,  the  latter  is  not  protected  by  Ss.  178  and  170  of  the   Contract  Act  and 

llie  owner  may  recover  the  jewels  firom  the  pledgee. 

Per  Boddam  J.  .— 

The  protection  given  to  pledgees  by  Contract  Act,  S.  178,  is  the  same  as  that 
pvcn  to  buyers  under  S.  108,  Excep.  I  of  the  same  Act. 

The  word  '*  Possession''  has  the  same  meaning  in  both  sections.    It  is  neither 
natody,  nor  mere  physical  control. 


Chettiar. 


•  S.A.2fo.  1631  of  1901. 


8th  September  1908. 
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Naganada  Biddomayee  v.  Sitaram  ^  and  Shunkar  Murlidhar  v.  MoTuinlall*  referred  to. 

Davay 
V,  Jewels  in  tlie  custody   of  a  wife  are  not  in  the  "  possession"  of  the  wife  within 

Bappn        the  meaning  of  S.  108,  Excep.  I  and  S.  178. 
Chettiar. 

"  Possession  "  of  a  person  having  a  limited   interest  is  not   **  possession  "  within 

the  meaning  of  S.  178,as  that  case  is  specially  provided  for  in  S.  179. 

The  *'  possession  "  of  a  person  under  a  hire  purchase  agreement  is  not  such  a 
possession  as  is  mentioned  in  S.  170,  even  in  the  absence  of  the  words  "  notwithstanding 
instructions  of  the  owner  to  the  contrary." 

The  word  *'  possession  "  in  S.  108,  Excep.  1  does  not  include  the  case  of  a  person 
in  possession  under  a  contract  of  hire. 

Per  Suhrahmania  Aiyar  J  : — 

S.  179  of  the  Contract  Act  refers  to  cases  where  the  pawnor  has  possession  which 
is  necessarily  traceable  to  and  is  an  incident  of  the  limited  interest  ho  has  in  the 
goods  pledged.  But  S.  178  of  the  Act  refers  to  cases  where  the  pawnor  has  a 
document  of  title  to  goods  or  has  possession  of  goods  unconnected  with  and  indepen- 
dent of  any  interest  of  his  in  such  goods,  lu  the  latter  case  the  pawnor  can,  as  one 
invested  with  the  symbol  or  indicia  of  property,  make  a  valid  transfer  of  the  goods 
under  certain  circumstances  notwithstanding  the  absence  of  any  interest  in  the  goods. 

The  possession  by  a  pawnor  when  such  possession  is  traceable  to  and  is  an 
incident  of  his  right  as  the  hirer  of  the  goods  pawned  is  not  such  a  possession  as  is 
contemplated  imder  S.  178  of  the  Contract  Act. 

The  possession  of  goods  by  a  factor  is  not  an  incident  of  his  interest  in  the  goods, 
but  is  directly  attributable  to  his  character  as  agent,  whether  the  agency  is  one 
coupled  with  interest  or  otherwise. 

S.  179  of  the  Contract  Act  necessarily  implies  that  the  limited  interest  contem- 
plated therein  is  such  as  to  make  a  pledge  valid  to  some  extent  and  not  altogether 
invalid. 

A  pledge  by  a  person  who  hired  the  goods  after  the  termination  of  the  bailment 
is  a  conversion  for  which  the  owner  may  maintain  an  action  against  the  hirer  and 
the  pledge. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Negapatamin  A.S.  No.  580  of  1900,  presented  against  the 
decree  of  the  Court  of  the  District  Munsif  of  Tanjore  in  0.  S. 
No.  528  of  1898. 

P.  8.  Sivaswami  Aiyar  for  appellant. 

C.  Kruhnan  for  C.  Sankaran  Nair  for  respondent. 

P.  8.  8iva8wami  Aiyar  for  appellant : — Both  the  Courts  have 
misconstrued  S.  178  of  the  Contract  Act.  It  is  found  here  that  the 
pawnee  acted  in  good  faith.  Two  conditions  are  to  be  fulfilled. — (1) 

1,    I.  L.  B.,  4  C.  497.  2.    L^L.  B.,  IJ  B.  704. 
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That  the  pawnee  should  act  in  good  faith.  (2)  That  the  article 
itself  should  not  have  been  originally  obtained  hj  means  of  an 
offence  or  fraud.  Provided  these  are  fulfilled  the  pawnee  gets 
a  ?alid  title  to  the  extent  of  the  money  advanced.  Here  it  is  not 
suggested  that  the  jewel  was  obtained  by  offence  or  fraud.  The 
cases  hold  that  S.  178  applies  only  to  the  case  of  mercantile  agents. 
The  earliest  case  is  12  B.  L.  E.,  42  which  is  decided  under  S.  108. 
There  is  a  marked  difference  between  S.  108  and  S.  178.  Stress  is 
laid  in  that  case  upon  the  words  in  S.  108  ^^  notwithstanding  any 
instructions  of  the  owner  to  the  contrary/' 

[Subrahmania  Aiyar,  J. — But  no  instructions  to  the  contrary 
need  be  given  to  a  pledgee.  But  they  may  have  to  be  given  in  the 
case  of  an  agent  who  may  have  a  power  to  sell.  Therefore  the  words 
are  necessary  in  S.  108  while  they  will  be  inappropriate  in  S.  178], 
The  only  question  under  S.  178  is,  is  the  bailee  in  possession  of  the 
goods  ?  There  is  nothing  to  qualify  those  words.  [Subrahmania 
Aiyar,  J.  There  is  an  indication  of  the  class  of  cases  in  the 
words  which  follow].  They  are  all  cases  of  documents  which 
would  suggest  to  a  stranger  that  their  possessor  is  the  owner.  It 
dimply  indicates  the  class  of  documents.  A  bailee  is  a  person  in 
possession  of  goods.  See  1902,  P.  42.  S.  179  says  that  you  cannot 
give  a  pledgee  a  better  interest  than  you  have.  If  the  pledgee  is 
unaware  of  the  extent  of  the  pledgor's  interest  S.  1 78  applies. 
If  he  is  aware,  S.  179  applies.  The  general  principle  is  that  no 
one  can  convey  a  better  title  than  he  himself  has.  S.  178  is  an 
exception.  S.  179  lays  down  a  general  rule.  It  would  have  been 
more  artistic  to  place  S.  179  before  178.  It  is  somewhat  anomalous 
to  say  that  a  person  merely  in  possession  is  entitled  to  make  a  valid 
pledge,  but  if  he  has  also  an  interest  in  the  goods  in  addition,  he  can 
create  a  vested  pledge  only  to  the  extent  of  his  interest.  There  is 
absolutely  no  reason  to  limit  the  application  of  the  words  of  the 
section  to  mercantile  agents  only.  The  language  of  the  English 
Factors  Act  is  different  from  that  of  S.  178.  The  case  in  I.  L.  R.,  8 
B.  501  at  508,  is  a  decision  upon  S.  108.  The  case  in  11  B.  704  is 
also  a  case  under  S.  108.  In  L.  R.  10.  C.  P.  854  the  history  of  the 
English  Law  on  the  point  has  been  fully  considered  and  dealt  with  ; 
these  cases  do  not  apply  to  a  case  under  S.  178  the  language 
•f  which  ia  more  general  tluan  thiat  of  S.  108 . 


Naganada 
Dftvay 

V. 

Bappu 
Chettiar. 
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Bappn 
Chettiar. 


G.  Krishnan  for  respondents  : — ^The  latest  case  is  24  B.  458, 
where  the  wife  was  held  to  be  not  in  possession  of  it  at  all.  The 
case  in  12  B.  L.  R.,  has  been  accepted  there  as  good  law.  S.  178 
cannot  be  construed  liberally^  it  being  in  itself  an  exceptional  pro- 
vision. Ss.  108  and  178  deal  with  the  same  class  of  persons  whoever 
they  may  be.  [^Suhrahmania  Aiyar  J. — ^How  would  you  explain  the 
omission  of  certain  words  in  S.  178].  In  S.  108  the  legislators  for 
the  first  time  laid  down  the  law^  and  they  thought  it  unnecessary  to 
repeat  them.  In  cases  where  S.  108  will  not  apply  S.  179  will 
equally  not  apply. 

P.  8.  Sivaswami  Aiyar  in  reply. 

The  Court  delivered  the  following 

JUDGMENTS  :—Boddam,  J.— I  think  that  the  protection  given 
to  pledgees  by  S.  178  of  the  Contract  Act  is  similar  to  that  given 
to  buyers  under  Exception  1  to  S.  108  of  the  same  Act^  and  that 
the  possession  intended  is  the  same  in  both  sections.    In  interpreting 
the  section  the  English  cases  are  of  no  assistance.     The  meaning  of 
the  section  must  be  determined  by  a  consideration  of  the  statute  and 
of  the  words  of  the  section  itself.    The  word  ^  possession'  in  the 
section  is  clearly  not  intended  to  cover  all  cases  in  which  the  goods, 
etc.,  are  in  the  physical  control  of  the  pledgor    because  the  "  pos- 
session" in  the  first  part  of  the   section  is  distinguished   from  the 
'^  custody^'  of  them  in  the  last  paragraph  of  the   same  section.     It 
has,  therefore,   been  held   that  goods  in  the  custody  of  a  servant, 
though  they   are  in  his  physical   possession,   cannot   be  pledged 
under  the  section.  BiddomayeeDabee  Dabee  v.Sitaram  and  Biddoma- 
yee  Datee  Datee  v.  8oobul  Das  Mullick^  and  Shankar  Murlidhar 
V.  Mohanlal   Jaduram'^  and  the   same  has  been  held  to   apply  to 
jewels  in  the  custody  of  a  wife.  Seagar  v.  Hukma  Kessa*.  Moreover 
the  possession  intended  is  not  the  possession  of  a  person  who  has 
a  limited  interest,  because  that  case  is   specially  provided  for  in 
S.  179. 

The  word  ^'possession"  is  also  used  in  S.108,  exception,and  though 
the  words  in  that  section  are  not  identical  with  the  words  in  S.178, 
they  are  very  similar  and  I  think  that  the  possession  intended  is 
the  same.  S.  108  contains  the  words  '  notwithstanding  any  instruc- 
tions of  the  owner  to  the  contrary*,  which  are  not  in  S.  178,  and 


1.    I.  L.  B.,  4  OaL  497.        2.    I.  L.  E.,  11  B.  704. 
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it  has  been  held   continuously   ever  since  1873   when   Greenwood    Naganada 
T.  Holquette^   was  decided  that    the  existence    of  these     words  v. 

in  the  section  indicate  that  the  possession  meant  in  that  sec-  ch^ar. 
i(m  is  a  possession  which  is  unqualified  and  not  to  be  restricted  ^  H"" 
otherwise  than  by  the  owner  giving  instructions  to  the  person  who 
has  it  The  section  was,  therefore,  held  not  to  apply  to  a  person  in 
possession  of  a  piano  under  a  hire  purchase  agreement,  but  that 
the  possession  intended  must  be  similar  to  that  of  a  factor  or  agent. 
The  possesgion  must  be  such  a  possession  as  an  owner  has,  not  a 
qaaUfied  possession  such  as  the  hirer  of  goods  has,  or  where  the 
possession  is  for  a  specific  purpose. 

As  the  word  *  possession'  in  both  sections  is  intended  to  be 
restricted,  and  as  the  wording  of  both  the  sections  is  so  similar,  I 
think  the  word  as  used  in  S.  178  of  the  Contract  Act  is  intended  to 
have  the  same  meaning  as  in  S.108,  though  the  words  'notwithstand- 
ing any  instructions  of  the  owner  to  the  contrary'  are  not  repeated 
in  the  former  section.  In  these  circumstances  the  pledgee  of  a 
jewel  hired  is  not,  in  my  opinion,  protected. 

I  think,  therefore,  that  the  decree  of  the  Subordinate  Judge  is 
right  and  would  dismiss  this  appeal  with  costs. 

Subrahmania  Aiyar,  J. : — I  agree.  Ss.  179  and  178  of  the 
Indian  Contract  Act,  which  are  the  only  sections  bearing  on  the 
question  under  consideration,  respectively  contemplate  mutually 
exclusive  cases.  S.  179  refers  to  certain  cases  where  the  pawnor 
has  possession  which  is  necessarily  traceable  to,  and  is  an  incident 
of  a  limited  interest  he  has  in  the  goods  pledged.  On  the  other 
hand,  S.178  refers  to  cases  where  a  pawnor  has  a  document  of  title 
to  goods  or  has  possession  of  goods  unconnected  with,  and  indepen- 
dent of,  any  interest  of  his  therein,  though  as  one  invested  with  the 
symbol  or  indicia  of  property,  he  may,  notwithstanding  the  absence 
of  any  interest,  make  a  valid  transfer  of  the  goods  in  certain  cir- 
comstances. 

In  the  present  case,  the  pawnor  had,  no  doubt,  possession, 
but  as  that  possession  was  traceable  to,  and  was  an  incident  of,  his 
right  as  the  hirer  of  the  jewel  for  four  days,  it  was  not  such 
possession  as  is  contemplated  by  S.  178.  In  the  course  of  the 
argument,  Mr.  Sivaswami  Aiyar  referred  to  the  case  of  a  pledge  by 

1.    iaB.L.B.42. 
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a  factor  in  possession^  who  has  made'an  advance  thereon  so  as  to 
make  his  agency  one  coupled  with  an  interest,  in  favour  of  a 
pawnee  acting  in  good  faith  and  without  any  reason  to  believe  that 
the  pawnor  was  making  the  pledge  improperly,  as  an  instance 
inconsistent  with  this  view. 

This  argument  however  reverses  the  true  relation  of  things  and 
assumes  that  the  possession  of  the  &.ctorin  the  case  supposed  is  the 
consequence  of  his  interest, while  the  fact  is  the  possession  is  direct- 
ly attributable  to  his  charact^  as  agent — in  other  words  it  is 
attributable  to  the  agency  irrespective  of  whether  it  is  one  coupled 
with  an  interest  or  not. 

As  t6  S.  179,  the  language  thereof  assumes  and  necessarily 
implies  that  the  linaited  interest  contemplated  therein  is  such  as  to 
make  a  pledge  valid  to  some  extent  and  not  altogether  invalid. 
That,  however^  is  not  the  case  here,  for,  though  the  pawnor  had  a 
right  to  retain  and  use  the  jewel  for  the  very  limited  period  of  four 
days,  yet  such  right  even  if  it  were  not  merely  personal  had  termi- 
nated at  the  date  of  the  pledge,  which  was  consequently  a  wholly 
tortious  act — ^a  conversion  for  which  the  owner  may  maintain  an 
action  against  the  hirer  as  well  as  the  person  taking  delivery  from 
him.  (See  Beal  on  Bailments,  pp.  226  and  231).  S.  179  also  could 
not  therefore  apply. 

As  neither  of  the  provisions  of  the  Contract  Act  that  could  be 
relied  on  in  support  of  the  pledge  in  question  applies,  the  second 
appeal  fails  and  must  be  dismissed  with  costs. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 
Palaniappa  Chetti ...  ...     Petitioner*  (Counter- Petitioner) . 

V. 

Annamalai  Chetti  and  others.    Respondents         (Petitioners). 

Criminal  Procedure  Code,  S.  195,  Suh-Ss,  Ifils.  (h)  and  (c),  6  and  7,  CI,  (a)  and  8.  439— 
Civil  Procedure  Code  8s,  197,0?.  (o)  GiZ^Village  Courts,  Act,  188S— Charier 
Act,  8, 15 — Penal  Code  S.199 — Meaning  of  Court  8uhordinate — First  Court  refuting 

or  according  sanction — 2nd  Court  setting  aside  on  appeal — Appeal  to  High  Court 

True  theory  as  to  order  by  Court  of  appeal — Affidavit  in  attachment  before  judg^ 

ment — Liability  of  declarant  under  8,  199,  Penal  Code  for  false  statement Any 

Court  competent  to  administer  oath  of  declaration  to  affidavit — Village  Murmf  a 
Court. 

*  C.  M.  P.  No.  1319  of  1902  and  C.  B.  P.  26  of  1903.       11th  September  1903. 
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An  order  passed  by  the  oourt  of  appeal  is  in  law  the  order  which  ought  to  have    Falaniappa 
been  passed  by  the  Subordinate  Court  and  will,  therefore,  have  the  same  eflSxiacy  and        Chetti 
operation  as  the  order  which  ought  to  have  been  passed  by  the  latter.  Annamalai 

A  petition  under  S.  195,  Criminal  Procedure  Code,  by  way  of  appeal  lies  against        Chetti. 
the  order  of  a  District  Judge  granting  sanction  and  passed  in  an  appeal  preferred 
from  the  order  of  a  Subordinate  Judge  refusing  sanction  in  respect  of  offences  alleged 
to  be  committed  before  the  Court  of  the  Subordinate  Judge. 

Under  Sub-S,  (6)  of  S.  195  Criminal  Procedure  Code,  a  petition  by  way  of  appeal 
lies  to  the  High  Court  in  every  case  in  which  a  Civil  or  Criminal  Court  subordinate  to 
it  within  the  meaning  of  Sub-S.7(a)  g^ves  or  refuses  a  sanction  whether  in  respect  of 
an  offence  committed  before  it  or  one  committed  before  a  Court  subordinate  to  it 
snd,  in  the  latter  case,  whether  it  gives  a  sanction  refused  by  the  Subordinate  Court 
or  revokes  a  sanction  accorded  by  such  court. 

Under  CI.  (6)  and  (c)  of  Sub-S  1  of  S.  195,  sanction  may  be  accorded  in  the  first 
instance  by  the  Court  to  which  the  Oourt  in  which  the  offence  is  committed  is  *  sub* 
ordinate'  even  though  no  application  for  sanction  has  been  made  to  the  latter  court. 

The  High  Court,  in  a  case  in  which  both  the  Original  Criminal  Court  and  the 
Appellate  Criminal  Court  refuse  a  sanction,  may,  as  a  Court  of  Bevision,  call  for  the 
record  under  S.  439,  Criminal  Procedure  Code,  and  if  the  refusal  proceeds  upon  an 
error  of  law,  the  High  Court  may  accord  sanction  which  will  be  operative  for  the  pur- 
poses of  clauses  (b)  and  (c)  of  Sub-S.  1  of  S.  195,  Criminal  Procedure  Code. 

Where  an  affidavit  in  cases  in  which  evidence  may  be  given  by  affidavit  is  intended 
to  be  used  in  a  judicial  proceeding  before  a  Court  of  Justice  and  the  declarant  has 
made  a  statement  therein  that  is  false  to  his  knowledge  touching  any  point  material  to 
the  object  for  which  the  affidavit  is  to  be  used,  the  declarant  will  be  guilty  underS.199, 
Penal  Code. 

A  Village  Munsif  is  a  Judge  of  the  Court  of  the  Village  Munsif  established  under 
Madras  Village  Courts  Act,  1888. 

Any  Court  may  administer  the  oath  of  the  declaration  to  an  affidavit  under  S.197 
CL  (a),  C.  P.  C.  and,  therefore,  a  VillageMunsif  can  sign  the  declaration  to  an  affida- 
Tit  intended  to  be  used  in  support  of  an  application  for  attachment  before  judgment. 

A  statement  made  in  an  affidavit  in  which  the  declaration  is  signed  by  a  Village 
Munsif  may  render  the  declarant  liable  for,  perjury  for  which  sanction  may  properly 
be  obtained. 

VThere  sanction  had  been  accorded  by  the  Sub- Judge  and  confirmed  by  the 
Dis^ict  Judge,although  the  High  Court  might  not  interfere  under  S.622,  Civil  Proce- 
dure Code,  where  the  courts  below  did  not  act  illegally  or  with  material  irregularity, 
jet  where  the  High  Court  had  to  consider  the  subject  matter  of  the  sanction  upon  the 
merits  in  connection  with  another  application  by  way  of  appeal  under  S.  195,  Crimi- 
nal Procedure  Code,  with  respect  to  the  sanction  of  other  offences  on  the  same  mate- 
rials and  the  High  Court  held  that  the  sanction  accorded  was  not  proper,  the  High 
Court  might,  in  exercise  of  the  powers  vested  in  them  under  S.  16  of  the  Charter  Act, 
■et  aside  the  sanction  for  the  offences  accorded  by  both  Courts. 

Application  praying  that,  in  the  circumstances  stated  therein, 
the  High  Court  will  be  pleased  to  set  aside  the  order,  passed  by 
the  District  Judge  of  Madura  in  0.  M.  P.  No.  173  of  1902. 
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^^M«iw«  Petition  under  S.  622  of  the  CivU  Prooedure  Code  and  S.  15 

V.         of  the  Charter  Act,  praying  the  High  Court  to  revise  the  order 


ChBtU.  dated  5th  November  1902,  passed  by  the  District  Court  of  Madura 
in  C.  M.  P.  No.  172  of  1902. 

The  S€«iction  in  this  case  was  refused  by  the  Sub-Court  but 
granted  by  the  District  Court. 

V,  Krishnaswami  Aiyar,  P.  B.  Sundara  Aiyar  and  K,  Jagan- 
nadha  Aiyar  for  the  petitioner. 

T.  Bangachariar  for  the  respondents. 

T.  Bangachariar: — ^Th ere  is  a  preliminary  objection  to  the  hear* 
ing  of  the  petition.  According  to  cl.  h  of  S.  195,  the  courts  whose 
grant  of  sanction  will  invest  the  criminal  coart  with  jurisdiction  is 
either  the  Sub-Court  or  the  District  Court.  The  sanction  by  the 
High  Court  will  be  of  no  avail.  The  code  does  not  contemplate  a 
second  appeal).  Bhashyam  Aiyangar  0.  That  will  be  so  if  the  two 
courts  below  are  concurrent  ;  but  not  where  the  lower  courts  are 
not  concurrent).  If  under  cl.  6  the  High  Court  gives  sanction,  it 
will  not  be  valid  under  cl.  h ;  when  in  the  case  of  a  conviction 
itself  a  second  appeal  is  not  given  by  the  Legislature,  in  the  case  of 
a  bare  sanction  a  second  appeal  could  not  have  been  contemplated. 
To  read  cl.  6  consistently  with  cl.  h,  the  grant  or  refusal  in  cl.  6 
should  be  the  original  granting  or  original  refusal  : — 

F.  Krishnasivami  Aiyar  for  petitioner. 

The  argument  of  anomaly  will  not  hold  water.  There  are 
greater  anomalies  than  this,  e.  g.,  Letters  Patent  appeal  is  prefer- 
able from  the  decision  of  a  single  judge  granting  or  revoking 
sanction.  26  M.  139  is  in  point,  though  it  is  not  a  decision  on  the 
point.  IBhashyam  Aiyangar,  J,  Suppose  the  High  Court  as  a  court 
of  revision  grants  a  sanction  whether  under  S.  622,  C.  P.  C,  or 
439  Cr.  P.  C]  S.  439  also  says  that  the  High  Court  can  pass  any 
order  which  an  appellate  court  may  pass  under  S.  195. 

jP.  Bangachariar : — ^The  High  Court  will  not  pass  an  original 
order  in  revision  (7.  Krishnaswami  Aiyar.  That  is  contrary  to 
the  very  words  of  S.  439,  Cr.  P.  C.) 

[The  objection  was  overruled]. 

F.  Krishnaswami  Aiyar. — A  statement  is  made  in  an  afRdavit 
for  attachment  before  judgment  that  the  defendant  is  preparing 
or  attempting  to  alienate  properties.  He  is  examined  as  a  witness 
before  the  granting  of  the  application  and  he  says   he   heard  so. 
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Both  should  be  taken  together  for  the  purpose  of  granting  sanction.  Palam^pp* 
8.  491,  C.  P.  C,  gives  power  to  the  court  to   grant  compensation         v. 


if  attachment  is  obtained  on  insufficient  grounds.  ^cheSl 

T.  Bangachariar  for  counter-petitioner.    The  statement  has 
bee^  made  because  the  law  requires  him   to  make  it.     In  the 
affidavit  he  says  that  he  declares.      It  would  be  perjury  if  he 
sajs  a  thing  which  he  has  no  reason  to  believe. 
The  Court  made  the  following* 

OEDEE.— In  C.  M.  P.  No.  1319  of  1902:— This  purports  to 
be  a  petition  presented  under  S.  195,  Criminal  Procedure  Code, 
praying  for  the  revocation  of  a  sanction  given  by  the  District  Judge 
of  Madura  for  the  prosecution  of  the  petitioner  for  alleged  offences 
under  Ss.  193,  196  and  200  of  the  Indian  Penal  Code,  which  sanc- 
tion had  been  refused  by  the  Subordinate  Judge's  Court  of  Madura 
(East),  in  which  it  is  alleged  that  the  offences  were  committed. 
The  respondents*  pleader  takes  the  preliminary  objection  that  no 
petition  lies  to  thisCourt  under  S.  195,  Criminal  Procedure  Code,  in- 
EEmach  as  the  application  for  sanction  has  been  considered  and 
dealt  with  both  by  the  Subordinate  Judge's  Court  and  the  District 
Court, to  which  alone  the  Subordinate  Judge's  Court  is  subordinate 
within  the  meaning  of  Sub-S.  7  (a)  of  8.  195,  Criminal  Procedure 
Code.  Taking  the  converse  of  the  present  case,  viz.,  a  case  of  sanc- 
tion having  been  given  by  the  Subordinate  Judge's  Court,  aud  the 
same  being  revoked  by  the  District  Court  under  Sub-S.  (6),  he 
argues  that  the  sanction  prescribed  by  clauses  {b)  and  (c)  of  Sub- 
S.  (1)  is  a  sanction  to  be  accorded  either  by  the  court  in  which  the 
offence  was  committed  or  by  the  Court  to  which  such  court  is 
'subordinate'  within  the  meaning  of  Sub-S.  7  (a),  that  therefore  a 
noction  accorded  by  the  High  Court  in  cases  in  which  the  offence 
was  committed  in  a  court  not  subordinate  to  it  within  the  meaning 
of  8ub-S.  7  (a)  will  be  inoperative,  that  Sub-S.  (6)  is  controlled 
byclausis  {b)  and  c)  of  Sub-S.  (1),  and  that  it  should  th^efore 
be  held  that  Sub-S.  (tf)  does  not  contemplate  a  petition  by  way 
of  appeal  to  the  High  Court  in  such  oases.  If  this  contention 
were  well  founded,  ft  would  no  doubt  follow  that  a  petition  to 
the  High  Court  would  not  be  under  Sub-S.  {b)  in  the  present  case, 
amply  because  the  relief  sought  is  the  revocation  of  a  sanction 
accorded  by  the  District  Court  and  not  the  granting  of  a  sanction 
rafused  by  the  District  Court.  We  are  clearly  of  opinion  that 
the  arganNDt  advaaced  ^o«l  belialf  of  the  rQH|Hmifamts  is  nntmiable^ 
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Palaniappa  and  that  under  Sub-S.  (6)  a  petition   by  way  of  appeal  lies  to 
V.         the  High  Court  in  every  case  in  which  a  civil  or  criminal  court 

^"^etti.*^  subordinate  to  it  within  the  meaning  of  Sub-S.  7  (a)  gives  or 
refuses  a  sanction  whether  in  respect  of  an  ofEence  committed 
before  it,  or  of  one  committed  before  a  Court  subordinate  to  it, 
and  in  the  latter  case,  whether  it  gives  a  sanction  refused  by  the 
Subordinate  Court  or  revokes  a  sanction  accorded  by  such  court. 
Under  clauses  {b)  and  (c)  of -Sub-S.  (1)  the  sanction  may  be 
accorded  in  the  first  instance  by  the  court  to  which  the  court 
in  which  the  ofEence  was  committed  is  subordinate  even  though 
no  application  for  sanction  has  been  made  to  the  latter  court. 
The  contention  that  for  purposes  of  clauses  (6)  and  (c)  of  Sub-S.  (1) 
a  sanction  accorded  by  the  High  Court  would  not  operate  as 
a  sanction  accorded  by  a  court  subordinate  to  it,  viz.,  the  District 
Court,  is  manifestly  untenable  and  proceeds  on  a  misapprehen- 
sion of  the  jurisdiction  exercised  by  an  appellate  tribunal.  An 
order  passed  by  the  Court  of  appeal  is  in  law  the  order  which 
ought  to  have  been  passed  by  the  Subordinate  Court,  and  will 
therefore  have  the  same  efficacy  and  operation  as  the  order  which 
ought  to  have  been  passed  by  the  latter.  A  reference  to  S.  439 
of  the  Code  of  Criminal  Procedure  places  the  matter  beyond  all 
doubt.  That  section  expressly  provides  among  other  things  that 
the  High  Court  as  a  court  of  revision  may  exercise  the  powers 
conferred  on  a  court  of  appeal  by  S.  J  95  In  a  case  in  which 
both  the  original  criminal  court  and  the  appellate  criminal  court 
refuse  a  sanction,  the  High  Court  as  a  court  of  revision  may 
call  for  the  record  and  if  the  refusal  proceeds  on  an  error  of 
law,  it  may  accord  the  sanction  which  ought  to  have  been  granted 
by  the  appellate  criminal  court,  and  such  sanction  will  of  course 
be  operative  for  purposes  of  clauses  (b)  and  (c)  of  Sub-S.  1.  We 
therefore  overrule  the  preliminary  objection  and  proceed  to  dispose 
of  the  petition  on  the  merits. 

The  petitioner  in  a  suit  brought  by  him  for  about  2  lakhs  of 
rupees  against  the  respondents  and  others  applied  under  S.  483, 
Civil  Procedure  Code,  for  an  attachment  before  judgment,  and  in 
an  affidavit  which  was  filed  in  support  of  the  petition,  he  declared 
that  the  defendants  1  to  11  without  having  good  intention,  but 
with  bad  intention,  were  attempting  to  dispose  of  the  immoveable 
properties  belonging  to  them  by  alienation  or  otherwise.  The 
petitioner  was  examined  viva  voce  in  saj^ort  of  his  petition  and 
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deposed  in  his  examination-in-chief  that  the  defendants  were,  he   Paianiappa 
heard,  going  to  alienate  their  immoveable  properties  and  in  cross-  v. 

examination  stated  that  he  knew  this  only  from  hearsay  but  could  "chetu  * 
not  remember  the  names  of  the  persons  who  said  so.  The  petition 
was  dismissed.  This  application  for  sanction  to  prosecute  was  then 
brought  and  the  Subordinate  Judge  granted  sanction  only  for  an 
offence  under  S.  199,  Indian  Penal  Code,  and  refused  sanction  for 
offences  under  Ss.  193,  196  and  200  of  the  Indian  Penal  Code,  for 
reasons  which  it  is  unnecessary  to  go  into.  The  sanction  was  not 
based  upon  any  statement  made  by  the  petitioner  in  his  oral 
evidence  but  upon  the  abovementioned  declaration  made  by  him 
in  his  affidavit.  The  respondents  preferred  an  appeal  to  the 
District  Judge  under  S.  195,  Criminal  Procedure  Code,  against  the 
refusal  of  the  Subordinate  Judge  to  accord  sanction  under  Ss.  193, 
196  and  200,  Indian  Penal  Code.  The  District  Judge  holding  that 
a  Village  Magistrate  is  a  Magistrate  within  the  meaning  of  clause 
(a)  of  S.  197,  Civil  Procedure  Code,  accorded  sanction  for  the 
prosecution  of  the  petitioner  also  under  the  above  sections  of  the 
Indian  Penal  Code. 

We  are  clearly  of  opinion  that  the  District  Judge  did  not 
exercise  a  sound  discretion  in  according  sanction  for  the  prosecution 
of  the  petitioner.  Although  in  his  affidavit  he  did  not  state  that 
he  based  his  statement  made  therein  upon  hearsay,  yet  the  decla- 
ration in  his  affidavit  is  not  inconsistent  with  his  having  based  it 
apon  hearsay,  and  in  his  examination  as  a  witness  he  clearly  stated 
in  his  examination-in-chief  itself  that  his  statement  was  based  upon 
hearsay  and  the  sanction  sought  for  and  accorded  is  not  for  having 
feJsely  deposed  as  a  witness.  The  interests  at  stake  in  the  suit  were 
considerable  and  there  is  nothing  whatever  on  the  record  to  show 
that  he  acted  dishonestly  in  applying  for  attachment  before 
judgment,  and  we  do  not  think  that  the  ends  of  justice  demand 
that  he  should  be  prosecuted  for  the  statement  he  made  in  his 
affidavit  which  statement,  it  is  clear,  he  made  only  on  hearsay. 

We  therefore  set  aside  the  sanction  granted,  by  the  District 
Judge,  for  offences  under  Ss.  193,  196  and  200  of  the  Indian 
Penal  Code. 

C.  B.  P.  No.  25  of  1903. 

This  is  a  petition  to  set  aside  the  sanction  granted  by   the 
Subordinate  Judge  of  Madura  (East)  for  the  prosecution  of  the 
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Chetti. 


Palaniappa    petitioner  under  S.  199  of  the  Indian  Penal  Code  which  sanction 
V.         was  affirmed  by  the  District  Judge. 

Annamalai  j^  jg  needless  to  repeat  the  facts  which  led  up  to  this  sanction 

as  they  have  already  been  stated  in  our  Judgment  in  C.  M.  P.  No. 
1319  of  1902. 

It  is  unnecessary  to  consider  and  decide  whether  as  held  by 
the  District  Judge  a  Village  Magistrate  in  this  Presidency  is  or  is 
not  a  Magistrate  within  the  meaning  of  S.  197,  clause    {a),  Civil 
Procedure  Code  as   that   expression  is   defined   in   the   Imperial 
General  Clauses  Act  (Act  I  of  1868  and  Act  X  of  1897)  for  we  find 
that  the  affidavit  in  question  was  sworn  to  before  a  Village  Munslf 
who  perhaps  is  also  a  Village  Magistrate  and  the  expression  (Village 
Munsif)  is  defined  in  the  Madras  Village  (Courts  Act   1888  as   the 
Judge  of  the  Court  of  a  Village  Munsif  established  under  that  Act 
and  under  clause  (a)  of   S.  197  of  the   Civil  Procedure  Code   "any 
court  may  administer  the  oath  of  the  declaration  to  an   affidavit." 
Under  Ss.  195  and  483  Civil  Procedure  Code,  evidence  may  be  given 
by  affidavit  in  support  of  an  application  for   attachment  before 
Judgment  and  if  such  affidavit  is  intended  to  be  used  in  a  judicial 
proceeding  before  a  Court  of  Justice  and  the  declarant  has  made  a 
statement  therein  that  is  false  to  his  knowledge,touching  any  point 
material  to  the  object  for  which  the  affidavit  is  to  be  used  the 
declarant  will  be  guilty  of  an  offence  under  S.  199,  Indian  Penal 
Code.     We  cannot  therefore  hold  the  courts  belo«^  acted  illegally 
or  with  material  irregularity  in  the  exercise  of  their  jurisdictioQ 
within  the  meaning  of  S.  622,  Civil  Procedure  Code,  in  granting  and 
upholding  the  sanction  for  an  offence  under S.199,IndianPenalCode 
and  if  the  matter  to  which  the  sanction  relates  had  not  come  before 
us  on  its  merits  in  C.  M.  P.  No.  1319  of  1902   in  which   we  have 
just  held  that  the  case  was  one  in  which  sanction  for  a  criminal 
prosecution  ought  not  to  have  been  granted^  we  should  have  simply- 
rejected  this  petition  and  should  not  have  thought  it  necessary  to 
exercise  the  extraordinary  power  of  superintendence  conferred  on 
this  court  by  S.  15  of  the  Charter  Act. 

As,  however,  we  have  already  had  to  quash  the  sanction  accorded 

in  the  same  matter  though  under  different  sections  of  the  Indian 

Penal  Code,  we  think  it  right  and  proper  that  in  this  case  also,  in 

exercise  of  our  powers  under  S.  15  of  the  Charter  Act,  we  should 

set  aside  the  sanction  granted  and  we  accordingly  do  so. 
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m  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Benson,  Mr.  Justice  Bhashyam  Aiyangar 
and  Mr.  Justice  Russell. 

(PULL  BENCH). 

Nellayappa  Pillaiyan  and  others        ...     Appellants^  [Defetidants). 
Ambalavaua  Pandara  Sannadhi         ...       Respondent  (Plaintiff). 

Rent  Recovery  Act,  88.  3  and  612 — Surremter  of  tenancy — Intermediate  landholder.  Nell&yappa 

Pillaiyan 
8. 12  of  the  Rent  Recovery  Act  does  not  apply  to  a  person   who  is  in  the  position  y^ 

^  an  intermediate  landholder  who  though  paying  rent  to  a  superior  landlord  under       Pandara 

tt  arrangement  which  amomits  to  a  lease  in  perpetuity  or  for  a  term  of  years  receives 

rant  in  tarn  from  his  tenants. 

Appasami  v.  Ramasubia*  Subbaraya  v.  Srinivaifa^  Baskarasami  v.  SivatsamP  and 
Ramehandra  v.  Narayanasami*  overruled.  Ranmsami  v.  Bhaakarasami^  and  Lakehmi- 
urayana  Pantulu  v.  Venkatarayanam^  followed. 

The  lessees  of  a  melvaram  are  farmers  under  an  Inamdar  and  belong  to  the  class 
of  landholders  specified  in  S.  3  of  the  Bent  Beoovery  Act. 

Second  Appeal  from  the  decree  of  the  Subordinate  Jude's 
Court  at  Tinnevelly  in  Appeal  Suit  No.  205  of  1900,  presented 
against  the  decree  of  the  District  Munsif  s  Court  of  Ambasamudram 
in  0.  S.  No.  125  of  1899. 

The  Court  (the  Officiating  Chief  Justice  and  Mr.  Justice  Rus- 
seU)  made  the  following 

ORDER  OP  REFERENCE  TO  A  FULL  BENCH :— Ac- 
cording to  Exhibits  A  and  11  the  arrangement  between  the  parties 
is  a  permanent  lease  of  the  plaintiff's  melvaram  right  to  the 
defendants.  One  of  the  questions  raised  in  the  case  is  whether  the 
defendants  are  tenants  entitled  to  relinquish  under  the  proviso  to 
section  12  of  Madras  Act  YIII  of  1865.  There  is  a  conflict  on 
this  point  between  the  decisions  in  Subbaraya  v.  Srinivasa^  and 
Kritihna  Y.Lahahminarana'ppal,  In  the  former  a  lessee  in  the  posi- 
ti<m  of  the  present  defendants  was  held  to  come  within  the  pro- 
visioiui  of  section  12  of  the  Act.  In  Krishna  v.  Lahshminaranappa'^ 
a  mnlgeni  tenant  was  held  not  entitled  to  relinquish,  one  of  the 
grounds  being  that  section  12  did  not  apply  to  the  case  of  such  a 


8.  A-  No.  167  of  lOOS. 

7th  December  1908. 

1.    L  L,  B.,  7  M.  262.         3.    I.  L.  R.,  8  M.  196. 

5.    I.  L.  B.,  2  M.  67. 

2.    I.  L.  B.,  7  M.  680.          4.    I.  L.  B.,  10  M.  22^. 

6.    I.  L.  B.,  21  M.  116. 

7.    I.  L.  B.,  15  M.  67. 
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Kellayappa  tenant.     Oiwini?  to  the  conflict  we  consider  it  necessary  to  refer 
Pillaiyan 

T.  for  the  decision  of  a  Full  Bench  the  following  question  : — 
Pandara 

Sannadhi.  Are  the  defendants  entitled  to  relinquish  under  section  12  of 

Act  Vni  of  1865  their  interest  under  Exhibit  A  ? 

P.  jB.  Sundara  Aiyar  for  appellants. 

V,  Krishna sawavii  Aiyar  for  respondent. 

P.  -K.  Sundra  Aiyar  for  appellant: —  The  question  is  whether 
an  intermediate  holder  can  relinquish  his  holding  to  his  overlord  ? 
[Benson,  J.  Is  there  any  authority?).     There  is,  7  M.  580  {Bhashyain 
Aiyangar,  J.     That  is  not   directly  on  this  point.     The  reasoning 
may  apply).     I  contend  that  the  proviso  to  S.  12  authorises  me  to 
relinquish.     {Bemton,  J.     The    tenant  may   relinquish.     Are  you 
not  a  landlord  within  S.  3  ?)     That  may  be.     The  plaintiff  is  cer- 
tainly a  landlord.    I    am  a  tenant  because  I  pay   rent  to  him. 
[Ruaselly  J.    What  is  rent?)     \VTiat  a  lessee  pays  to  lessor.     See 
Transfer  of  Property  Act.     That  I  am  a  lessee  is  clear.    {RtUfselly  J. 
Are  you  a  tenant  bound  to  exchange  patta  and  muchilika  with 
your  landlord  f).     We   have   dispensed    with   the  exchange   after 
1886.     Before  that  we  were  exchanging  pattas  and  muchilika.      In 
law  I  am  not  bound.  See  21  M.  116.  S.  3  refers  to  exchange.  With- 
in that  section  I  am  not  a  tenant.     S.  4  refers  to   terms  of  patta. 
8.  5  says  that  nothing  more  should  be  levied.  Ss.  6,  7,  8,  9,  10  don't 
apply  to  Inamdars.     S.  12  refers  to  Ss.  10  and  41.     S.  10  does  not 
apply.     S.  41  will  apply  to  my  case.  Even  if  it  did  not,  the  proviso 
is  wider.      Ss.  3  to  11  deal  with  cultivating  tenants  and  landlords 
above  them.  S.  13  applies  to  the  second  class  of  landlords  under  S.  2* 
Where  a  ryotwar  holder  has  a  lessee  under  him  and  takes  an  instru- 
ment from  him,  he  can  proceed  to  distrain.    S.  14  contains  an  indica- 
tion against  me  because  crops  won't  exist  in  the  case  of  the  kind  of 
lessee  I  mention.  The  explanation  will  be  either  that  the  section  does 
not  show  tiiat  such  crops  will  invariably  exist  or  that  the  lien  of  the 
lessee  on  the  crops  may  be  spoken  of  as  crops.  S.  41  states  that  in  the 
absence  of  sufficient  distress  or  attachable  interest  the  landlord  may 
enter  upon  the  premise  and  take  possession.     S.  73  also  speaks  of 
occupancy.  These  may  seem  to  be  against  my  view.  But  S.  12  proviso 
is  wider.  [Bha^hyam  Aiyangar,J.  I  would  confine  it  to  the  classes  of 
people  referred  to  in  the  previous  clause).  The  occupancy  tenants  can 
relincjuish  to  the  landlord  under  whom  they  hold,  [hussell,  J.  That 
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need  not  be  under  S.  12.  Bhashyam  Aiyangar,  J.  That  will  depend  Neiiayappa 
on  custom.)     No.  The  existence  of  the  right  in  ryotwari  tracts  is  a         v. 
reason  to  construe  S.  12  widely.  Then  the  only  proper  definition  of    ^^'^j, 
tenant  is  that  which  I  understand.    {Bhashyam  Aiyangar,J.  No. 
How  I  read  it  is  this.     Tenant  is  one  who  pays  rent  to  a  landlord 
batwhots  not  himself  a  landlord  as  defined  before).  Those  words  don't 
appear.  There  is  no  reason  to  suppose  that  a  tenant  with  or  without 
oocupancy  should  not  have  relinquishment.  That  makes  a  wide  con- 
struction of  S.  12  probable.     That  is  not  without  analogy.     See 
2M.  67  where  proviso  to  S.  11  was  considered  applicable  to  other 
tenants.     [Bhashyam  Aiyangar,   J.     They   did   not  express    any 
opinion.     Anyhow  there  is  no  reason    to   construe   S.  12   widely. 
Speaking  for  myself  though  it  is  not  necessary  in  this  case;if  a  Zemin- 
dar gives  a  lease  for  a  term  of  waste  or  pannai  lands  on  special 
terms  and  not  on  merely  customary  tenure,  there  may  be  no  right  of 
relinquishment).     That  comes  to  this,  that  tenants  with  rights  of 
occupancy   can   rebnquish.     {Bhashyam  Aiyangar,  J.   I  don't  say 
that.     1  say  that  the  proviso  was  intended  to  apply  to  customary 
tenures  as  in  Zamindari — to  the  kind  of  tenants  who  were  dealt 
with  in  20  M.  299  and  23  M.  319).    The  Regulation  XXX  of  1802 
S.  8,  and  Reg.  V.  of  1822,  S.  8,  are  in  terms  which  support  my  con- 
struction. {Bhashyam  Aiyangar,  J.  That  goes  against  the  decision  of 
the  P.  C  or  at  any  rate  the  decision  of  the  P.  B.  in  21  M.  116). 
Coming  to  the  cases,  7  M.  580  held  that  a  farmer  can  claim  reinstate- 
ment on  ejectment  under  S.  12.  7  M.  262  held  Inamdar  a  tenant.  See 
also  8  :\J.  196,  10  M.  229, 16  M.  40,  (15  M.  67  contra).     {Bhashyam 
Aiyangar,  J.  Your  contention  is  that  the  only  consistent  view  is  to 
hold  that  there  can  be  no  distraint,  no  ejectment,  against  an  inter- 
mediate holder  and  that  S.   13  should  also  be  limited  to  ryots  and 
their  cultivating  tenants).    That  would  be  so  if  S.  12  is  not  to  apply 
to  this  case.     {Bhashyam  Aiyangar,  J,     That  result  represents  the 
correct  view). 

V.  Krishnaswami  Aiyar  for  the  respondent  was  not  called 
apon. 

The  Court  expressed  the  following 

OPINION : — The  reference  states  the  defendants  are  permanent 
ksaees  of  the  melvari^m  rights  of  the  plaintiffwho  is  a  Zemindar. 
Althoog  hthe  defendants  are  the  '^  tenants  "  of  the  plaintiff  in  the 
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T. 

Pandara 
Sannadli]. 


Nellayappa  sense  that  they  are  bound  to  pay  rent  to  the  plaintiff,  yet  the 
defendants  are  obviously,  we  think,  not  tenants  in  the  sense  in  which 
that  word  is  used  in  section  12  of  the  Act.  The  defendants  being 
lessees  of  the  melvaram  are  farmers  under  an  Inamdar  and  belong 
to  the  class  of  landholders  specified  in  S.  3  of  the  Act.  Ss.  3  to 
12  inclusive  refer  to  the  relations  between  these  landholders  and 
their  tenants.  For  the  purposes  of  S.  12,  the  defendants  are 
not  in  the  position  of  tenants,  but  of  landlords.  The  proviso  in 
S.  12  embodies  the  common  law  rule  with  regard  to  tenants 
(ryots)  holding  under  the  landholders  named  in  S.  8,  but  was 
not  intended  to  apply  to  persons  who  like  the  defendants  are  land- 
holders though  bound  themselves  to  pay  rent  to  a  superior  landlord 
for  a  term  of  years  or  in  pertetuicy  under  a  lease. 

This  decision  is  in  accordance  with  the  views  of  the  Full 
Bench  in  Lakahminarayana  Pantulu  v.  Venkatarayanam^  and  of 
the  Privy  Council  in  Mamasami  v.  Bhaskaranami'^, 

We  think  that  the  view  taken  in  Subbaraya  v.  Srinivasa^, 
relating  to  the  reinstatement  of  an  intermediate  landholder  who 
was  ejected  by  a  superior  landholder  and  the  decisions  in  Appa- 
sami  V.  Bavuisuhba^  and  Bamachandra  v.  Narayanaaami^y  relat- 
ing to  distraints  by  a  superior  landholder  for  recovery  of  rent  due 
by  an  intermediate  landholder,  and  also  the  decision  in  Baskaia- 
sami  V.  Sivaaami^,  relating  to  a  sale  by  a  superior  landholder  for 
sale  of  the  tenure  of  an  intermediate  landholder,  so  far  as  they 
proceed  on  the  supposition  that  the  word  "  tenant"  as  defined  in 
S.  1  of  the  Act  is  applicable  to  an  intermediate  landholder  who 
has  to  pay  rent  to  a  superior  landholder,  are  erroneous. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson,  Mr.  Justice  Bhashyam  Aiyangar 

and  Mr.  Justice  Russell. 

(PULL  BENCH). 
Periasami  Mudaliar  and  another  ..     Appellants*  (3rd  &  4th  DefU,) 

V. 

T.  Seetharama  Chettiar  and  others.     Respondents     (Plaintiffs). 

Hindu  Lav^ — Judgment-deht — Debt  created   hy  judgment — Not    same  a^   debt   ariHng 

from  original  transaction. 

A   judgment   cbtained  against  the  father  oreatoB  a  debt  against  the  latter  bj 
its  own  force  and  independently  of  the  debt  arising  from  the  origfinal  transaction 


Periasami 
Madaliar 

▼. 

Seetharama 

Chettiar 


•  8.  A.  No.  4»  of  1902. 
1.    I  L.  B.,  21  ])l.  116. 
3.    1.  L.  B.,  2  If.  «7. 


7th  Deueuber  1903. 
I,  L.  R.,  7  M.  580.        6.    1.  L   B„  10  M.  229 
L  L.  B.,  7  M.  d62.        6.    I,  L.  R,,  8  M.  im. 
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tod  there  is  a  piouB  obligation  on  the  part  of  the  son  to  diAcharge  snch  jiidgment-      Periasami 
debt  unless  it  is  illegal  or  immoral.  Modaiiar 

Seotharama 
A    salt   by  the  creditor  to  enforce  as  against  the  son  the  debt  created  by  a      Ghettiar. 

jttdgment  obtained  against  the  father  is  not  "  a  soit  upon  a  judgment"  and  is  governed 

br  Art.  120  and  not  Art.  122  of  the  Limitation  Act. 

Per  Bhafhyam  Aiyangar  J.: — A  son  is  noc  personally  liable  for  debts  iuourred  by 
the  father.  His  interest,  haweyer,  in  the  joint  family  property  is  liable  for  the  same 
during  the  father's  life-time.  But  if  the  father  should  die  before  attachment,  the 
8on  cannot  be  proceeded  against  in  execution  with  reference  to  the  joint  family 
^perty  though  it  will  be  otherwise  with  reference  to  the  father's  self-aoquisition. 
The  joint  family  property  cannot  also  be  proceeded  against  in  execution  in  a  case 
where  the  suit  is  brought  against  the  father  who  dies  pending  the  same  and 
coniinued  against  the  son  as  the  father's  legal  representative. 

During  the  life- time  of  the  father,  the  creditor  cannot  bring  a  suit  against  the 
ton  only  for  a  debt  due  by  the  father  but  the  son  may  be  joined  as  a  party 
defendant  in    a  suit  brought  against  the  father. 

The  son  cannot  contend  in  execution  that  the  father's  debt  is  illegal  or  immoral. 

Second  Appeal  from  the  decree  of  the  Sabordinate  Jndge^s 
Court  of  Bellary  and  Salem  at  Salem  in  A.  S.  No.  186  of  1901 
presented  against  the  decree  of  the  Court  of  the  District  Munsif 
of  Salem  in  0.  S.  No.  700  of  18{*9. 

The  facts  are  sufficiently  set  forth  in  the  order  of  reference. 

The  Court  {Subrahmania  Aiyar  and  Boddam,  JJ.)  made  the 
following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH  .—The 
present  suit  is  for  the  recovery  of  money  which  in  the  first  ins- 
tance became  due  in  respect  of  the  purchase  of  certain  goods. 
The  purchases  were  made  (speaking  goierally  for  the  purposes  of 
this  case)  in  September  1894. 

On  the  12th  November  1896  the  plaintiffs  obtained  a  decree 
against  the  father  of  the  appellants  alone.     He  died  in  1897. 

On  proceeding  to  execute  the  decree  against  the  family  pro- 
perty in  the  possession  of  the  appellants  and  other  members  of 
the  family  execution  was  refused. 

The  plaintiffs  thereupon  instituted  the  present  smt  on  the  25th 
September  1899  against  the  undivided  brothers  of  the  deceased 
and  his  sons  the  appellants.     As  against  the  former  the  suit  was 
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Perisiami    dismissed,  but  the  claim  was  decreed  against  the  appellants  in  the 

Mudaliar      t  .         „         i- 

V,  Lower  Appellate  Coart, 

Seetharama 

The  main  question  is  whether  the  suit  is  in  time. 

The  plaint  after  referring  to  the  original  purchase  and  the 
subsequent  proceedings  including  the  obtaining  of  the  decree^ 
treats  the  cause  of  action  as  having  arisen  on  the  date  of  the 
decree. 

If  in  a  case  Uke  the  present  the  cause  of  action  is  to  be  taken  as 
having  arisen  on  the  date  of  the  original  purchase,  the  question 
of  limitation  will  depend  upon  which  article  of  the  Limitation 
Act  applies  to  the  case.  In  a  suit  as  against  the  father  undoubtedly 
Art.  52  would  have  applied.  It  is  contended  that  that  article 
would  not  apply  here  and  that  Art.  120  is  the  only  article 
applicable.  Natamyan  v.  Ponnusami^,  Bamayya  y.Venkatarainani^, 
and  Narsingh  Misra  v.  Lalji  Misra^,  lay  down  that  the  latter 
article  applies. 

A.  A.  0.  No.  14  of  1900  decides  the  contrary  and  lays  down 
in  effect  that  the  article  applicable  is  that  which  would  have 
applied  to  the  suit  against  the  father  himself. 

A  further  question  which  arises  with  reference  to  the  question 
of  Umitation  is  whether  Exhibit  R  which  was  a  petition  put  in  on 
behalf  of  the  defendants  by  their  vakil  (one  of  the  major  defen- 
dants being  described  therein  as  the  appellant's  guardian,  he, 
however,  not  having  been  appointed  under  the  Guardians  and 
Wards  Act)  in  the  course  of  the  eiLCCution  proceedings  on  the 
decree  against  the  father  after  his  death  operates  as  an  acknowled- 
ment  within  S.  19  of  the  Limitation  Act  as  against  the  appellants 
who  are  minors. 

In  Solhanadri  Appa  Bau  v.  Sriramulu^y  it  was  held  that  it 
was  competent  to  a  mother  not  appointed  under  any  Act  as 
guardian  of  her  minor  child  to  bind  her  child  by  acknowledging 
a  debt  on  the  part  of  the  minor,  provided  that  it  is  not  barred 
by  limitation  at  the  date  of  such  acknowledgment. 

In  Annapagauda  v.  8 angadigapa^ ,  it  was  held  that  a  guardian 
appointed  under  the  Gruardian     and   Wards   Act  can  sign  an 

1.    I.  L.  B.,  16  M.  99.  2.    17  M.  ISS.  3.    23  AU«  206. 

4.    I.  L.  B.,  17  H.  221.  6.    I.  L.  B.,  26  Bom.  221. 
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acknowledgment  of   liability  in   respect  of,  or  pay  part   of   the    Periasami 
principal  of,  a  debt,  so  as  to  extend  the  period  of  limitation  against         v. 
his  ward   in    accordance   with    Ss.  19   and   20  of  the   Limitation     chrttS^r"'* 
Act,  provided  it  be  shown  in  each  case  that  the   guardian's  act 
was  for  the  protection  or  benefit  of  the  ward's  property.     Whether 
in  the  case  of  a  person  not  appointed  as  a   gaardian   under  the 
Snardian  and  Wards  Act  the  proviso  in  the  Bombay  case  would 
be  held  necessary  does  not  appear  to  have  been  decided. 

On  the  other  hand  it  has  been  held  in  Wajibun  v.  Kadir 
Buksh^,  that  a  mother  as  natural  guardian  of  her  child  has  no 
authority  to  make  an  acknowledgment  on  behalf  of  the  minor 
so  as  to  give  a  fresh  start  for  limitation. 

As  to  the  contention  that  the  cause  of  action  is  to  be  taken 
as  arising  on  the  date  of  the  decree — that  is  to  say  if  the  right 
sued  upon  is  not  the  original  sale  but  a  right  created  by  the 
decree — it  was  urged  that  in  circumstances  like  the  present  it  is 
not  open  to  the  plaintiffs  to  found  a  cause  of  action  on  the  decree. 
This  has  not  been  definitely  considered  and  decided  so  far  as 
we  are  aware  although  the  case  in  Ramayya  v.  Venkataratnam^ 
would  seem  to  support  this  view. 

Having  regard  to  the  importance  of  the  questions  involved 
and  the  conflict  of  authorities  we  refer  for  the  consideration  of 
the  Full  Bench  the  following  questions  : — 

"Whether  independently  of  the  alleged  debt  arising  from  the 
original  transaction,  the  decree  against  the  father  by  its  own  force 
creates  a  debt  as  against  him,  which  his  sons,  according  to  the 
Hindu  Law,  are  under  an  obUgation  to  discharge,  unless  they  show 
that  such  debt  was  illegal  or  immoral. 

What  is  the  article  of  the  Indian  Limitation  Act  applicable 
to  the  suit  against  the  son  either  upon  the  original  debt  or  on 
the  debt^  if  any,  arising  from  the  decree  ? 

Whether  a  petition  presented  and  signed  by  a  Vakil  appointed 
on  behalf  of  a  minor  representative  of  a  deceased  judgment-debtor 
by  his  natural  gu»:dian>  in  which  there  is  an  acknowledgment 
the  debt)  is^  within  the  meaning  of  8.  19  of  the  Lidian  Limitation 
Act,  an  acknowledgment  which  would  give  a  starting  point  against 
the  minor. 


1  /   L  L.  B.,  J  3  C.  292.  2.     I.  L.  B.,  17  M.  U2. 
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PerUaami  Joseph  Satya  Nadar  for  appellants. 

MadaUar  f  ^  rr 

„     /•  R.  Suhramania  Aiyar  for  respondents. 

Seetfaarams 

Chettiar.  Joseph  Satya  Nadar  for  appellant : — The  first  is  a  question  of 

limitation.  On  this  point  I  may  draw  attention  to  a  petition  put  in 
during  the  pendency  of  the  execution  petition  asking  for  time  for 
the  payment  of  the  debt.  If  that  petition  operates  as  acknowledg- 
ment the  suit  may  be  in  time.  Otherwise  the  suit  is  barred  as  it  is 
more  than  3  years  from  the  date  of  the  debt.  [Bhaahyam  Aiyangar,  J. 
If  the  cause  of  action  arose  on  the  decree  ?)  Then  it  would  not  be 
barred.  But  there  is  but  one  cause  of  action  which  arose  on  the 
date  when  it  arose  against  the  father.  (Bhaahyam  Aiyangar,  J. 
Debts  may  arise  by  an  order  of  the  sovereign  directing  payment. 
That  order  creates  a  debt  for  which  the  son  will  be  liable.  Take  a 
decree  for  costs.  We  need  not  take  fines  because  the  Hindu  Law 
exempts  the  son  from  liability  for  the  fines  of  the  father).  The 
decree  is  not  executable  against  the  son.  The  decree  as  decree  is 
not  binding.  He  has  to  bring  another  suit  on  the  origpinal  cause 
of  action.  (Bhaahyam  Aiyangar,  J.  That  is  the  result  of  the 
processual  law.  Why  can  he  not  elect  to  sue  either  upon  the  original 
debt^  or  upon  the  debt  of  record  created  by  the  judgment  of  the 
Court?).  The  authorities  show  that  the  only  cause  of  action  he  has 
against  the  son  arises  at  the  same  time  as  against  the  father. 
{Bhaahyam  Aiyangar,  J.  In  English  Law  a  suit  can  be  brought 
against  the  judgment-debtor  upon  a  judgment  for  a  definite  sum). 
That  would  lead  to  endless  litigation.  In  this  country  it  will  not 
be  permitted.  {Bhaahyam  Aiyangar,  J.  That  is  because  of  S.  244. 
Where  S.  244  does  not  bar  the  suit  it  will  still  lie.  If  as  in  Bombay 
the  decree  against  the  father  is  executable  under  S.  244  against 
ancestral  property  in  the  son's  hand  after  father's  death,  then  this 
suit  is  barred  by  S.  244).  It  was  held  at  one  time  that  the  cause 
of  action  arose  only  after  the  father's  death,  {Bhaahyam  Aiyangar^ 
J.  That  was  so  under  the  Hindu  Law.  That  is  the  ground  on 
which  the  father  was  permitted  to  sell  the  son's  share  so  as  to  save 
him  from  prospective  liability.  The  Courts  also  exercised  the 
power  of  sale  on  his  behalf  on  that  ground).  I  shall  place  before 
the  Court  all  authorities  which  lay  down  that  there  is  only  one  cause 
oisuc^on  {Bhaahyam  Aiyangar,  J.  I  don't  say  that  the  suit  is 
strictly  upon  judgment  because  the  cause  of  action  against  the 
son  liaa  not  merged  in  the  decree  and  also  because  all  judgments 
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are  not  binding.     The  son  can  show  that  the  judgment-debt  is  not     Peri««ittm 
binding  on  the  grouDd  of   the  immorality   or  illegality   or  non-         y;. 
existence  of  the  debt.  I  don't  yet  understand  what  is  the  illegality   ^cS^tiair* 
or  immorality  of  a  debt  which  does  not  bind  the  son^  but  will  bind 
the  &ther  himself.    However  the  son  can  show  that^  whatever  that 
is).    There  are  no  suits  upon  judgments  heard  of  here.  {Bhashyam 
A%yangar,  J*  There  are  many  cases  of  suits  upon  judgments.   If  the 
decree  was  of  the  Agent's  Court  at  Vizagapatam^  a  suit  will  lie 
apon  the  judgment).    I  may    refer  to  10  M.  L.  J.,  248  and  23  M. 
292,  which  lay  down  that  the  cause  of  action  arose  only  on  the 
date  of  the  original  debt.  {Bhashyam  Aiyangar,  J.  The  observation 
in  23  M.  292  is  right  because  techincally  it  is  not  a  suit  on  judg- 
ment.)   Their  Lordships  ruled  in  23  M.,  292  that  there  was  but 
one  cause  of  action  against  the  son,  not  two,  one  before  father's 
death  and  another  after  his  death.  (Bhashyam  Aiyangar,  J.  That 
is  upon  the  original  debt.     They  don't  refer   to   decree-debts   and 
the  cause  of  action  arising   therefrom.)     22  M.  49   lays  down  the 
same  thing  {Bhashyam   Aiyangar,    J.     Take  this  case.      Suppose 
the  father   and  his    creditor   submitted  their   disputes  to   arbitra- 
tion and  an  award  was  passed.     A^liat  then  is  the  cause  of  action 
against  the  son  ?).     An  award  can  be  filed  and  a  decree  obtained 
within  the  time  fixed  by  the  Limitation  Act.  No  such  procedure  can 
be  adopted  in  the  case  of  decrees  of  Courts.  {Bhashyam  Aiyangar,  J. 
Take  the  case  of  a  suit  against  the  father  as  trustee  and  a  decree 
is  giv^i  against  him.     It  may  not  be  executable,  but  whj  not  a  suit 
be  brought  ?).     I  submit  no  such  suit  can   be   brought.     If  we  go 
back  to  the  origin  of  the  suit,  the  son  is  not  liable  at  all  {Bhashyam 
Aiyangar,  J.     That  is  the  mistake  committed  in  these  cases.    The 
liability  is  not  on  the  original  cause  of  action,  but  for  the  father's 
debt  under  the  decree).     Is  it  not  open  to  the  sons  to  show  that 
the  debt  was  not  as  much  as  the  decree  against  the  father  states  it 
to  be? 

The  next  question  is^  what  is  the  article  applicable  to  suits 
apom  the  original  cause  of  action  or  upon  the  decree  debt  F  On 
the  first  view  Art  62  applies.  {Bhashyam  Aiyanga/r,  J.  If  it  is 
strictly  a  suit  on  judgment,  Art.  122  will  apply.  If  it  is  not.  Art. 
120  will  apply*  Ib  there  any  article  for  recovery  of  debts  of 
teooid  ?).  No  article  excq)t  122,  {Bhaakgan^  Aiyangar^  J.  it  may 
J) 
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Periasami     be  Art.   120,  as  where  the  decree  directs  the  father  to  pay  on  a 

Mudaliar 

V.         future  date). 
Seetharama 

Cliettiar.  The  period  is  only  3  years  from  the  date  of  the  original  cause 

of  action.  10  M.  L.  J.  248.  To  hold  that  the  period  of  limitation 
is  3  years  against  the  father  and  6  years  against  the  son,  will 
land  us  in  very  anomalous  consequences. 

As  to  the  acknowledgment,  see  26  B.  221,  20  B.  61,  26  C.  51. 
[Bhaahyam  Aiyangar,  J.  Can  a  minor  appoint  a  guardian?].  He 
cannot.  {Bhashyam  Aiyangar,  J.  The  Bombay  High  Court  hold 
that  if  the  acknowledgment  is  beneficial  to  the  minor,  he  is  an  agent 
under  S.  19  of  the  Limitation  Act).  That  is  in  26  B.  221  l\  B. 
In  20  B.  61  and  26  C.  61,  it  has  been  held  that  a  guardian  is  not 
an  agent.  In  IOC.  L.  R.  377,  P.  C.  lay  down  that  the  guardian  had 
no  business  to  bind  the  minor  by  acknowledgment.  {Bhashyam 
Aiyangar,  J.  You  must  not  import  Hindu  Law  in  the  construction 
of  the  Act.) 

R,  Siihramania  Aiyar  for  respondent . — Judgment  upon  a  debt 
creates  a  fresh  cause  of  action.  {Russell  J.  What  is  the  cause  of 
action  given  in  the  plaint?).  The  cessation  of  the  execution  pro- 
ceedings is  given.  All  the  necejsary  facts  are  stated.  The  decree 
was  stated  to  be  the  starting  point  before  the  Division  Bench 
{Bhashyam  Aiyangar,  J.  No  plaint  ever  states  the  cause  of  action 
correctly.  Russell,  J.  When  did  the  idea  originate?).  It  was  put 
forward  in  the  lower  courts  also,  but  the  judgments  don't  proceed 
on  that  ground.  A  suit  upon  a  judgment-debt  or  a  debt  of  record 
may  be  maintained.  /See  Leake  On  Contracts,  pp.  80,104  and  106. 
{Riissell,  J.  How  do  you  apply  it  to  this  country  ?)  Where  the 
decree  is  not  executable  under  S.  244,  and  S.  244  which  bars  a 
fresh  Suit  is  not  applicable,  a  suit  will  lie  even  here.  It  appears 
from  the  provisions  of  English  Law,  a  suit  will  be  upon  a  judgment 
except  upon  judgment  of  county  courts.  {Bhashyam  Aiyangar,  J. 
Agent's  decrees  cannot  be  transferred  to  regular  courts.  You  can 
only  bring  a  suit  upon  the  judgment  of  the  Agent  ?)  It  will  be 
seen  that  there  are  cases  of  damages,  etc.,  where  a  debt  is  created 
for  the  first  time  by  the  judgment.  {Rusttell,  J.  The  cases  hold  that 
the  only  cause  of  action  against  the  son  is  the  original  debt,  See  23 
M.  292.)  Upon  the  original  debt  there  is  but  one  cause  of  action. 
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The  cause  of  action  on  the  decree  was  not  considered.  {Bhashyam  PeriaBami 
Aiyangar,  J.  There  is  now  a  provision  in  the  Pres.  S.  C,  C,  Act  V. 
that  no  suit  should  be  brought  on  the  decree).  S.  94  of  the  Act  pro-  ^ol'^Ji^* 
vides  so.  Before  the  Act  suits  were  being  brought  upon  the  decree 
of  the  Small  Cause  Court.  I  shall  refer  to  those  cases  to  show  that 
decrees  did  create  debts  {Russell  J.  Of  what  use  is  it  now  when  suits 
cannot  be  brought  on  judgment?).  To  show  that  the  decree  creates 
a  fresh  debt  which,  though  executable  against  the  father,  can  be 
enforced  against  sons  only  by  suit.  {Bhashyam  Aiyangar,  J.  The 
judgment  against  father  is  filed  to  show  the  existence  of  the  debt 
against  the  father  under  S.  44,  Evidence  Act>  and  the  son  is  made 
liable  for  the  father's  debt  evidenced  by  it.)  For  suits  upon 
decree-debts,  see  8  B.  1,  6  B.  H.  C.  231,  4  M.  Jurist  127,  7  C.  74, 
6  M.  1  P.  C.  {Bhashyam  Aiyangar,  J.  The  Judgment  in  6  M.  1 
speaks  of  the  son  as  representative).  No,  it  treats  the  property 
as  ancestral  and  P.  C.  hold  that  the  son  was  liable  for  the  debt 
created  by  the  decree  against  the  father.  In  11  M.  413,  where 
execution  was  held  impossible,  the  Judges  say  that  a  suit  will 
lie  to  enforce  the  son's  liability  for  balance  of  judgment-debt.  In 
16  M.  99  and  17  M.  112  the  Judges  held  that  the  original  debts 
merged  in  the  decree,  but  the  further  observation  of  their  Lordships 
that  the  father's  death  gave  a  fresh  cause  of  action  has  now  been 
overruled.  These  cases  show  that  fehe  decree  does  give  a  cause  of 
action. 

I  contend  that  upon  the  debt  the  period  of  limitation  is  6  years 
against  the  son  and  3  years  against  the  father.  {Russell,  J.  What 
is  the  article?)  Art.  120.  {Bhashyam  Aiyangar,  J.  Then  the  son 
will  be  liable  even  after  this  debt  is  barred  against  the  father). 
If  there  is  no  debt  against  father,  there  is  none  against  son. 
{Bhashyam  Aiyangar,  J.  Why  do  you  give  a  different  period  against 
sons  any  more  than  against  representatives  and  sureties?).  That 
view  is  taken  in  16  M,  99,  17  M.  122.  {Russell,  J.  They  are  over- 
ruled). Not  as  to  period  of  limitation  (Russell  J.  Their  view  as  to 
the  nature  of  the  obligation  is  no  longer  correct),  23  A.  206  takes 
the  same  view,  though  as  to  starting  point  they  dissent  from  16 
if.  and  17  M.  It  gives  good  reason  for  holding  Art.  120  applicable 
{Bhashuam  Aiyangar,  J.  Why  is  the  article  for  a  suit  on  a  bond 
not  applicable)?    Because  the  borrower  alone  is  liable  audor  that 
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FeriaBsmi    Article.   {BhtMshyam  Aiyangar,  J.   Whj  so  f  The  Limitation  Act 

\.  does  not  say  so  and  the  suit  is  upon  the  father's   bond  and  their 

^Ch^ito  *  ^^^^^*y  ^^  *^®  ^^^*  ^^  **^®  substantive  law)  12  M.  139  decides  that 

the  son^s  liability  des  not  arise  on  a  contract.    See  23  Q.  B.  D.  316. 

In  4  M.  1  the  son's  liability  is  treated  as  a  part  of  the  law  of  in- 
heritance {Bhaahyam  Aiyangar^  J.  The  law  of  inheritance  makes 
sons  liable  for  father's  contract.) 

As  to  acknowledgment,  see  S.  19  &  20  of  the  Limitation  Act 
(Payment  by  receiver  is  payment  by  agent.  See  Darby  and  Bos., 
p.  142,  3  &  4  Wil.  IV.  Ch.  27,  S.  4U  and  Chinnery  v.  Evans  11  E.  B. 
1231. 

In  26  B.,  221,  the  court  followed  the  House  of  Lords  case^  and 
discussed  the  later  authorities  in  England  and  also  Indian  authori- 
ties. (Bhai^hyam  AiyawjarjS,  What  about  the  acknowledgment 
of  natural  guardihn  ?).  That  is  put  on  the  same  footing  as  the  power 
of  thc-ruardiun  appointed  uuder  the  Act.  The  Judges  hohl  that  the 
binuiii-  nature  of  the  Aci  depends  on  whether  the  guardain  acted 
for  ihe  benelitof  tbo  minor.  {Bhashyam  Aiyangar,  J,  What  is  the 
beneLi  te.vt  i*  The  gu^^rdian  is  an  agent  under  S.  19  if  he  made 
the  acknowledgment  after  pressure  from  the  creditor;  otherwise 
not.  ThLt  would  be  importing  Hindu  Law  in  the  construction  of  a 
stt^tute).  17  M.  221  lays  down  the  law.  {Bhashyam  Aiyangar,  J. 
That  is  a  renewal  of  a  debt  and  its  validity  will  be  tested  by  the 
doctrine  of  benefit).  This  decision  and  the  case  in  5  M.  169  P.  B. 
show  that  if  he  can  bind  by  renewing  debts,  lit)  can  acknowledge 
also,  See  also  1 8  M.  456.  (Bhashyam  Aiyangar,  J.  The  renewal 
depends  upon  the  law  of  contracts,  but  acknowledgment  is  a  crea- 
ture of  the  Limitation  Act.  The  acknowledgment  is  not  by  the 
guardian  but  by  the  Vakil.  How  is  that  within  the  rulings  quoted  ?). 
The  Vakil  was  appointed  to  ask  for  time.  He  prays  for  time, 
promising  to  pay  the  decree  debt  within  such  time. 

Vakil's  petition  may  be  an  acknowledgment.  See  8  C.  716,  3  A. 
246.  {Bhashyam  Aiyangar,  J.  The  words  "  duly  authorised  in  this 
behalf  "  are  not  in  the  English  Statute).  No,  but  the  kw  will  be 
the  samt  withoat  those  worda. 


Digitized  by  ViiOOQIC 


PAST  n.]  THB   KADBAEf  LAW  JOtlllNAt  BSPOBTS.  93 

Joseph  Satya  Nadar  in  reply :  suit  will  not  lie  on  the  decree.     P®ri«»im 


See  4  M.  1,  5  M.  87  and  22  M.  49.  {Bhashyam  Aiyangar,  J.  What    ^     v, 
do  yon  say  to  the  H.  L.  case.  Why  is  not  the  Yakil^s  act  binding  ?) 
Because  he  is  not  the  guardian  appointed  by  the  Court. 

The  Court  expressed  the  following 

OPINIONS : — Benson  J.— With  regard  to  the  first  question 
referred  for  our  decision,  it  is  difficult  to  see  on  what  principle  a 
judgment-debt  due  by  a  father  should  be  less  the  subject  of  a 
pious  obligation  on  the  part  of  his  son  than  any  other  debt  due  by 
the  father.  That  the  debt  is  not  the  same  as  the  original  debt 
seems  clear.  It  may,  in  fact,  be  more,  or  it  may  be  less.  Even 
though  it  be  more  than  the  original  debt  the  father  by  virtue  of 
the  judgment  is  bound  to  discharge  it.  A  judgment  of  a  compe- 
tent court  creates  a  duty  on  the  part  of  the  father  to  disoharge  tlie 
sum  decreed,  and  there  is  no  reason  why  such  a  debt  should  be 
excepted  from  the  rule  of  Hindu  Law  which  imposes  a  pious  obli- 
gation on  the  son  to  discharge  his  father's  debts,  provided  they 
were  not  incurred  for  what  are  technically  described  as  immoral  or 
illegal  purposes. 

I  would,  therefore,  answer  the  first  question  in  the  affirmative. 

As  regards  the  second  question,  if  the  suit  had  been  brought 
on  the  original  cause  of  action  the  article  of  limitation  applicable 
woold  have  been  the  same  as  against  the  father,  i,  e.,  Art.  52  ; 
but  as  the  suit  has  been  brought  on  the  cause  of  action  arising 
from  the  decree  against  the  father^  the  article  applicable  is  120. 
Art  122  has,  in  my  opinion,  no  application,  for  the  suit  is  not, 
in  any  view,  ^'s,  suit  upon  a  judgment''.  It  is  a  suit  to  enforce  a 
son's  pious  obligation  under  the  Hindu  Lhw  to  discharge  his  father's 
debt.  There  is  therefore  no  bar  by  limitation  and  there  is  no 
necessity  to  answer  the  third  question  in  the  reference. 

Bh^htam  Aiyanoar,  J. — Before  answering  the  1st  and  2nd 
questions  referred  to  the  Full  Bench  for  its  opinion  it  is  desirable 
to  state  succinctly  the  substance  of  the  course  of  judicial  decisions 
defining  the  oUigation  of  a  son,  under  the  Hindu  Law,  to  discharge 
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PeriaMmi    debts  incurred  by  his  father.     It  has  now  been  clearly  established 

V.  that  though  the  son  is  not  personally  liable  for  such  debts — either 

^hetS^*   during  or  after  the  life-time  of  the  father — yet  his  interest  and 

share  in  the  joint  family  property   belonging   to  himself  and  his 

Bhashjam 

Aiyangar,  J.  father  is  equally  with  the  father's  share  and  interest  in  such  pro- 
perty, liable  for  the  father's  debts  during  his  life-time ;  and  after 
his  death  the  entire  joint  family  property  in  the  hands  of  the  son 
is  liable  for  the  same.  Such  liability  however  does  not  attach  to 
the  son's  share  in  the  joint  family  property  during  the  father's  life 
time  or  to  any  portion  of  the  joint  family  property  in  the  hands  of 
the  son,  after  the  father's  death,  if  the  father's  debt  be  one  of  the 
specified  classes  excepted  by  the  Hindu  Law,  such  exceptions  being 
generally  referred  to  in  judicial  decisions — though  not  very  accu- 
rately— as  illegal  or  immoral  debts.  If  the  father  alienates  joint 
family  property  for  the  discharge  of  a  debt — not  illegal  or  immoral 
—due  by  him,  or  if  such  property  is  sold  in  discharge  of  such  debt 
in  execution  of  a  decree  passed  against  the  father,  the  voluntary 
alienation  or  execution  sale  will  bind  the  son's  interest  also  in  the 
property  alienated  or  sold  though  he  was  not  a  party  to  the  alien- 
ation or  decree.  If,  however,  the  son  has  not  joined  in  an  alienation 
by  the  father  or  if  a  sale  takes  place  in  execution  of  a  decree  passed 
against  the  father  only,  it  will  be  open  to  the  son  to  contend  that 
the  alienation  or  sale  does  not  affect  his  interest  in  the  joint-family 
property  by  showing  that  the  debt  in  question  of  his  father  was 
one  contracted  or  incurred  by  him  for  an  illegal  or  immoral  purpose 
and  as  such  is  not  binding  upon  him. 

Though  during  the  father's  life-time  the  suit  could  not  be 
brought  against  the  son  only,  for  recovery  of  a  debt  due  by  the 
father,  yet  the  son  may  be  joined  as  a  party  defendant  in  a  suit 
brought  against  the  father  and  if  the  plaintiff  succeeds  in  the  suit 
against  both  the  father  and  the  son,  a  sale  of  joint  family  property 
which  takes  place  in  execution  of  such  decree  will  bind  the  son 
also — ^though  such  decree  cannot  be  executed  against  him  person- 
ally— and  he  will  be  precluded  from  bringing  a  suit  to  contest  the 
sale  on  the  ground  that  the  debt  was  incurred  for  an  illegal  or 
immoral  purpose — a  plea  which,  if  well  founded,  he  ought  to  have 
advanced  and  established  in  the  original  suit  in  which  case  the 
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decree  would  have  been  passed  as^ainst  the  father  only  and  the  suit    Periaeami 
n  1  -i  T  n  .  ,  Mudnliar 

would  have  been  dismissed  as  against  the  son.  v. 

Seetharama 

If  the  decree  was    obtained  against  the  father  only    and  the         ettmr. 

&ther  dies    before  the  decree  is    executed  or  fully    executed,  the    Bhashyam 

Aiyangar,  J. 
decree  can  of  course  be  executed  against  the  son  (under  S.  234  of 

the  Civil  Procedure  Code)  in  his  character  as  'legal  representative' 
of  the  deceased  judgment-debtor ;  and  in  that  case  only  the  separate 
or  self -acquired  property  of  the  deceased  father  can  be  attached 
and  sold  as  the  property  of  the  deceased  which  has  come  to  the 
hands  of  the  legal  representative,  but  according  to  the  course  of 
decisions  in  this  Presidency,  the  joint  family  property  in  the  hands 
of  the  son  could  not  be  attached  and  sold  either  in  whole  or  in  part 
the  ratio  decidendi  of  these  decisions  being  that  in  executing  the 
decree  against  the  son  on  the  death  of  the  father,  the  question 
whether  the  debt  is  an  illegal  or  immoral  one  cannot  be  raised  in 
execution  proceedings  and  that  the  decree  can  be  executed  against 
the  son  under  S.  234,  Civil  Procedure  Code,  only  as  the  legal  re- 
presentative of  his  deceased  father,  who,  equally  with  the  father, 
will  be  bound  by  the  decree  whatever  may  have  been  the  character 
of  the  debt  but  who  will  be  liable  to  satisfy  the  decree  only  to  the 
extent  of  the  'assets'  of  fhe  deceased  father,  i.  e.,  his  separate  or 
self-acquired  property,  which  have  come  to  his  hands. 

In  my  opinion  the  result  will  be  the  same  if  pending  a  suit 
brought  against  the  father  only,  the  father  dies  before  decree  and 
the  plaintiff  instead  of  bringing  a  fresh  suit  against  the  son  as  such 
prosecutes  the  suit  against  him  as  the  legal  representative  of  his 
deceased  father  and  obtains  a  decree  against  him  in  that  charac- 
ter. 

It  has  also  been  establishsd  by  judicial  decisions  that  notwith- 
standing that  a  decree  has  been  obtained  against  the  father,  the 
creditor  may  after  the  father's  death  sue  the  son,  subject  of  course 
to  the  law  of  limitation,  upon  the  original  cause  of  action — ^which 
so  far  as  the  father  was  concei*ned  has  merged  in  the  decree  against 
him — and  obtain  a  decree  against  the  son  for  the  debt  due  by  the 
father  or  for  so  much  thereof  as  has  not  been  paid  or  recovered  in 
execution  of  the  former  decree  against  the  father  himself  or  (after 
his  death)  against  the  son  in  his  character  as  legal  representative 
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M^^tr""    *"^^  *'^*  *^®  period  of  Umitation  in  respect  of  such  a  suit  against 

▼.         the  son  begins  to  run  not  from  the  date  of  the  death  of  the  father 

Chettiar.     l>ut  from  the  date  from  which  limitation  commenced  to  run  against 

Bha^am    ^^®  father  himself,  Mallesam  Naidu  v.  Jugala  Panda^.  In  such  a 

Aiyangar,  J.   suit  against  the  son,  he  can  of  course  plead  the  illegal   or  immoral 

character  of  the  father's  debt,  but  if   he  fedls  to  establish   that 

defence  and  a  decree  is  obtained  against  him  it  cannot  be  executed 

against  him  personally  but  only  by  attachment  and  sale  of  the 

whole  or  any  portion   of  the  joint  family  property  in  his  hands. 

The  difficulty  arises  in  cases  in  which  such  an  action  against 
the  son,  upon  the  original  cause  of  action  is  barred  at  the  time  of 
the  death  of  the  father,  though  the  execution  of  the  decree  obtained 
against  the  father  is  not  barred.  This  difficulty  was  sought  to  be 
overcome  in  the  case  reported  in  Mallesam  Naidu  v.  Jugala  Panda^ 
by  attempting  to  treat  the  suit  against  the  son  as  a  suit  upon  the 
judgment  which  had  been  obtained  against  the  father — in  which 
case  the  period  of  limitation  would,  under  Art.  122,  be  12  years 
from  the  date  of  the  judgment.  In  that  case  the  Division  Bench 
which  referred  it  for  the  opinion  of  a  Full  Bench  on  another  point 
overruled  this  contention  on  the  ground  that  the  sons  not  being 
parties  to  the  judgment  it  was  not  binding  upon  them  and  they 
could  not  therefore  be  sued  upon  a  judgment  obtained  against  the 
father.  As  against  the  judgment-debtor  himself  or  against  his  legal 
representative  (who  as  such  is  equally  bound  by  the  judgment)  it 
has  long  been  held  that  under  the  Indian  processual  law  the  remedy 
is  only  by  way  of  execution  of  the  decree  and  that  no  suit  could  be 
brought  upon  the  judgment  {Meru)anji  Nowroji  v.  Ashabai^  and  S.  94 
of  the  Presidency  Small  Cause  Courts  Act  XV  of  1882)  expressly 
provides  that  no  suit  shall  lie  on  any  decree  of  the  Small  Cause 
Court,  and  this  provision  is  directly  applicable  to  the  present  cskse 
in  which  the  judgment  against  the  father  was  passed  by  the  Presi- 
dency Court  of  Small  Causes  at  Madras. 

The  principal  question  which  has  been  referred  to  the  Full 
Bench  in  this  case  is  whether  a  decree  for  money  against  the  father 
by  its  own  force  creates  a  debt  binding  on  the  father,  which  his 
sons  are  under  an  obligation   to  discharge,  unless  they  show  that 

1.    1.  L.  tt..23M.'292.  2.    L  L,  B^  8  B.  1. 
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such  debt  was  illegal  or  immoral.     This  question  does  not   appear     w®^!*??™* 
to  have  been   ev^er   before   directly   raised   or  considered,   though         v. 
the   numerous   cases   in    which  a  sale   or   joint   family   property     chettiar. 
in  execution  of  a  decree  for  money  against  the  father  has  been  held    bi^TT" 
to  bind  the  son's  share  and  interest  therein   really  proceed   on  the  Aiyangap,  j. 
footing  that  the  decree-debt  as  a  debt  of  record  is  binding  upon 
the  son  and  that  therefore  the  sale  is  binding  upon  him  and  the  onus 
has  not  been    cast   on  the   purchaser  at  such    sale    to  prove    and 
establish  as  against  the  sou,   independently   of  the  judgment,  the 
original  antecedent  debt  or  obligation  in  justification  of  the  sale,  as 
he  would  have  had  to  do  if  there  had  been  no  judgment  against 
the  father  but  the  father  had  made  a  voluntary  sale  of  joint  family 
property  for  the  discharge  of  an  alleged  antecedent  debt.     In  my 
opinion  the  first  question  referred  to  the  Full  Bench  must  be  answer- 
ed in  the  affirmative  for  the  following  reasons.    As  the  decree-debt 
cannot  be  recovered  from  the  son  (after  the  death  of  the  father)  by 
executing  the  decree  against  him  personally  or  in  respect  of  joint 
family  property  in  his   hands  and  as  it  is  always  open  to  him  to 
contend  that  the  decree  debt  is  illegal  or  immoral  and  therefore  it 
does  not  bind  him,  the  reason  why  no  suit  could  be  brought  against 
the  father  himself  for  recovey  of  the  judgment-debt  is  inapplicable 
to  a  suit  being  brought  against  the  son  for  recovery  of  the  decree- 
debt.     No  doubt,  as  held  in  the  order  of  reference   in  the  case  in 
Mallesam  Naidu  v  Jngala  Panda}  already  referred  to,  a  suit  would 
not  lie  against  the  son  on  a  judgment  obtained  against  the  father  to 
which  the  son  was  no  party  and  which,   therefore,  as   a  judgment 
ooald  not  bind  him.     But  I  can  see  no  reason  why  a   suit  could 
not  be  brought  against  the  son  to  recover  a  debt   of   record    due 
by  the  father,  which  debt  the  father  was  under  an  obligation  to 
discharge,  quite  independently  of  the  amse  of  action  or  the  alleged 
original  debt  on  which  the  suit  had    been   brought  against  him. 
Under  the  English  law  a  judgment  that  the  plaintiff  shall  recover, 
against  the  defendant,  a  sum  of  money  as  debt  or  damage  or  costs  of 
suit,  creates  a  debt  which  is  therefore  a  debt  or  contract  of  record 
and  a  judgment  for  the  defendant  that  he  shall  recover    a  sum 
of  money  for  his   costs  of   defence   also  creates  a  debt   of  record. 
Judgments  of  courts  not  of  record  and  judgments  of  foreign  and 
colonial  Courts  create  simple  contract  debts.    (Leake  on  Contracts, 
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Periasaini    p.   133).     Payment  of  these   debts  can   be  enforced  not  only  by 
Mndaliar  . 

y.  '  execution  of   the  ordinary  process  oi    the  Court/   but  also  by  an 

C^hetSar  ^  action  of  debt  upon  the  judgiinnit  except  in  respect  of  judgments 
■"7"  of  the  Statutory  County  Courts  in  regard  to  which  it  has  been 
Aiyangar,  J.  held — as  it  has  been  held  in  India  with  reference  to  the  judgments 
of  all  courts  governed  by  the  Code  of  Civil  Procedure — that  an 
action  upon  the  judgment  would  be  inconsistent  with  the  remedies 
on  the  judgment  provided  by  the  County  Courts  Acts.  There  is 
no  reason  whatever  for  holding  that;  under  the  Hindu  Law,  judg- 
ments given  by  the  Soverei^  or  by  judicial  tribunals  established 
by  him  are  less  solemn  or  less  obligatory  by  their  own  force  than 
they  are  under  the  English  Jurisprudence.  A  Hindu  father  there- 
fore against  whom  a  decree  has  been  passed  for  a  sum  of  money  is 
under  no  less  obligation — legal  and  religious — to  obey  the  decree 
and  disharge  the  debt  thereby  imposed  upon  him  than  to  discharge 
debts  ^  contracted  '  by  him  ;  and  the  pious  obligation  of  the  son  to 
discharge  his  father's  debts  extends  as  much  to  the  one  as  to  the 
other.  The  whole  of  the  joint  family  property  in  the  hands  of  the 
son  must  be  held  b'able  to  satisfy  the  debt  imposed  upon  the  father 
by  the  judgment,  as  a  solemn  debt  of  record,  quite  independently 
of  the  original  cause  of  action  or  alleged  debt  on  which  the  suit 
against  the  father  had  been  brought.  In  cases  in  which  a  cause  of 
action  against  the  father,  for  a  tort,  may  not  survive  him  or  though 
surviving  him  tiie  tort  committed  by  the  father  may  be  one  in  res- 
pect of  which  the  son  as  such  may  not  under  the  Hindu  Law  be 
under  a  pious  obligation  to  make  good  the  damages  out  of  joint 
family  property,  no  suit  could,  on  the  death  of  the  father,  be  brought 
against  the  son ;  but  if  a  decree  for  damages  had  been  obtained 
against  the  father  in  respect  of  such  tort  the  amount  awarded  as 
damages  would^  subject  to  the  exceptions  under  the  Hindu  Law, 
be  binding  upon  the  son  ss  a  debt  of  record  due  by  the  father  and 
on  his  death  a  suit  could  be  brought  against  the  son  to  enforce 
payment  of  t!ie  same  out  of  joint  family  property  in  his  hands 
though  no  suit  could  be  brought  against  him  on  the  original  cause 
of  action  against  the  father.  The  decree  against  the  father  can  of 
course,  like  any  other  decree  against  him,  be  executed  against  the 
son,  in  his  character  as  legal  representative  to  the  extent  of  the 
separate  or  self-acquired  property  of  the  father  which  has  come  to 
his  hands, 
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In   cases,   therefore,   where   a  decree    tor  money   has    been    ^f"?«*»>" 
obtained  against  the  father,   but  he  dies  before   execution  of  the  v. 

same,  the  creditor  has,  besides  executing  the  same  against  the  son  ^^j,^^*^** 
as  legal  representJitive,  the  option  of  suing  the  son  either  on  the  g.  "T" 
original  cause  of  action — if  it  be  one  in  respect  of  which  the  son  as  Aiyangar,J. 
such  wonld  be  liable — or  to  enforce  payment  of  the  decree-amount 
as  a  cl«bt  of  record  due  by  the  father.  In  the  former  case  the 
judgment  against  the  father  cannot  be  relied  upon  by  the  creditor 
as  binding  the  son  and  he  must  prove  and  establish  the  cause  of 
action  or  the  alleged  debt  just  as  if  no  such  suit  had  been  brought 
against  the  father  and  judgment  obtained.  In  the  latter  case,  the 
judgment  as  such  would  not  bind  the  son  and  it  will  be  admissible 
only  to  prove  the  existence  of  a  judgment-debt  due  by  the  father  at 
the  date  of  the  judgment  ;  and  the  only  defences  open  to  the  son 
will  be  either  that  the  decree-debt  is  not  one  which  is  binding 
upon  him — as  being  illegal  or  immoral  under  the  Hindu  Law — or 
that  the  same  has  been  discharged,  whether  such  discharge  (by 
payment  or  adjustment)  has  been  recorded  as  certified  (vide  soc.  258, 
Civil  Procedure  Code)  or  not. 

I  need  hardly  add  that  it  will  not  be  open  to  the  creditor,  after 
the  death  of  the  father  against  whom  he  had  obtained  a  judgment 
which  has  not  been  satisfied,  to  recover  the  amount  twice  over  from 
the  son  both  by  suing  him  on  the  original  cause  of  action  and  also 
on  the  judgment-debt,  any  more  than  he  could  at  present  recover 
the  amount  twice  over  by  suing  the  son  on  the  original  cause  of 
actiou  and  also  by  enforcing  jayment  of  the  judgment-debt  by 
executing  the  decree  (obtained  against  the  father)  against  the  son 
in  his  character  as  legal  representative.  The  same  is  the  case  under 
general  law  in  respuct  of  all  joint  and  several  liabilities  in  r^ard 
to  which  though  judgment  against  one — which  remains  unsatibfied 
— is  no  bar  to  the  recovery  of  judgment  against  any  other  or  others 
of  the  debtors — there  being  a  caase  of  action  against  each  severally 
— ^yet  the  amount  can  be  realized  only  once  and  the  satisfaction  in 
whole  or  in  part  of  the  decree  against  any  one  will  in  law  operate 
as  a  satisfaction  in  whole  or  in  part  of  the  cause  of  action  against 
each  of  the  other  debtors  and  if  any  decree  had  been  obtained 
against  any  of  them,  as  a  satisfaction,  in  whole  or  in  part,  of  such 
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Periasami     judgment-debt  also.     {Dhunput  Sing  v.  Sham  Soonder    Mitter^, 

V.  Leake  on  Contracts,  3rd  Edition  pp.  377  and  780.) 

Scetharanm 

jB^r.  Where  the  creditor  sues  the  son  on  the  original  cruise  of  action, 

Bhashyain    the  law  of  limitation — ^including  the  article  in  the  2nd  schedule  to 
Aiyangar,  J.     .      ^  .     .       . 

the  Limitation  Act — applicable  to  such  suit  will  be  just  the  same  as 

that  which  would  be  applicable  to  it  if  it  had  been  brought  against 
the  father  himself.  This  is  conclusively  established  by  the  principle 
of  the  decision  of  the  Court  of  Appeal  in  Beck  v.  Fi&ixe'*,  It  was 
there  held  that  the  cause  of  action  in  respect  of  which  a  husband 
is  liable  for  his  wife's  ante-nuptial  debts  is  his  wife's  contract,  not 
his  own,  and  the  statute  of  limitations  had  always  been  regarded  as 
beginning  to  run  in  his  favour  as  well  as  in  his  wife's  from  the  time 
when  the  cause  of  action  accrued  against  her  and  any  ackowledg- 
ment  or  part-payment  by  her  before  marriage  kept  her  debt  alive 
both  against  her  and  her  after-taken  husband.  In  the  case  of  a 
contract,  no  doubt,  the  only  person  who  can  under  the  general  law- 
be  ordinarily  sued  on  it  is  the  contracting  party  or  his  legal  repre- 
sentative or  in  some  cases  his  assign.  But  if  a  son  is  under  the 
Hindu  Law  under  an  obligation  to  fulfil  the  father's  contract  of 
debt,  as  a  husband  is  under  the  English  Law  to  fulfil  his  wife's  ante- 
nuptial contract  of  debt,  the  suit  against  the  son  or  the  husband  is 
a  suit  on  the  contract  just  as  much  as  a  suit  against  the  legal 
representative  of  a  contracting  party.  It  may  be  that  the  liability 
of  the  contracting  party  himself  is  unlimited  but  that  of  the  son  or 
the  husband  or  the  legal  representative  on  the  same  contract  is 
limited,  in  the  case  of  the  son  to  the  extent  of  the  joint  family 
property  in  his  hands,  in  the  case  of  the  husband  to  the  extent  of 
his  wife's  property  which  he  may  h.^ve  acquired,  and  in  the  case  of 
the  legal  representative  to  the  extent  of  the  assets  of  the  deceased 
which  may  have  come  to  his  hands.  But  in  all  these  cases  the 
cause  of  action  on  which  the  son,  husband  or  legal  representative 
18  liable  to  be  sued  is  that  against  the  father,  wife  or  i^erson 
represented  respectively,  and  the  law  of  limitation  applicable  is 
therefore  the  same. 

In  Narasinya  v.  Subba^,  however,  it   was  held  by  this  Court 
that  a  suit  on  a  bond  against  the  executant  thereof  and  his  sons  wa« 

1.     I.  L.  R.,  5  C.  291.         2.     L.  R.  23  Q.  B.  D.  316.        3.     I.  L.  R.,  12  M.  188. 
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not,  with  reference  to  the  provisions  of  Act  XI  of  1865,  a  suit  of  a    PeriaBami 

nature  cognizftble  by  a  Court  of  Small  Causes,  so  far  as  it  sought         v. 

relief  against  the  son.  No  reasons  are  stated  in  the  judgment*,  but  ^cliettmr"* 

if ,  as  contended  by  the  respondmts'  pleader,  the  inference  to  be        

.     T  .11-  Bhaahyani 

drawn  from  the  judgment  is  that  the  suit,  as  against  the  sons  cannot  Aiyangar,r. 

be  regarded  as  founded  upon  a  '  contract'  within  the  meaning  of 

S.  6  of  Act  XI  of  1865, 1  am,  with  all   respect,  unable   to  concur 

in  that  decision. 

The  decision  in  Beck  v.  Pierce  (already  referred  to)  is  also 
decisive  on  the  question  that  the  recovery  of  a  judgment  against 
the  father — which  has  however  not  been  satisfied — ^is  no  bar  to  a 
subsequent  suit  against  the  son  on  the  same  cause  of  action. 

Whore  the  creditor  however  sues  the  son,  not  upon  the  origi- 
nal cause  of  action,  but  to  recover  the  debt  created  by  the  decree 
(against  the  father)  as  a  debt  of  record,  the  article  of  the  Limitation 
Act  applicable  to  the  suit  would  be  the  residuary  article  No.  120 
which  prescribes  a  period  of  6  years  commencing  from  the  time 
when  the  cause  of  action  accrued.  The  cause  of  action  for  such  a 
suit  being  the  contract  of  record  which  imposed  the  decree  debt 
upon  the  father,  time  will  begin  to  run  from  the  date  of  the 
judgment  against  the  father  unless  the  decree  itself  provided  for 
payment  of  the  decree-debt  at  a  future  date,  in  which  case  time 
will  run  from  such  date.  It  should  however  be  borne  in  mind  that 
the  son  is  not  legally  bo  and  to  discharge  the  father's  debt  if  it  was 
not  a  subsisting  debt  at  the  date  of  the  father's  death.  If  there- 
fore the  execution  of  the  decree  against  the  father  was  barred  at 
the  date  of  his  death,  the  creditor  cannot  bring  a  suit  against  the 
son  to  enforce  payment  of  the  debt  of  record  though  the  period  of 
0  years  from  the  date  of  the  judgment  has  not  expired. 

The  answer  to  the  second  question  therefore  is  that  if  the  suit 
against  the  son  is  upon  the  original  cause  of  action,  the  law  of 
limitation  applicable  thereto  is  the  same  as  that  which  would  have 
applied  to  the  suit  if  it  had  been  bruught  against  the  father,  him- 
self ;  but  if  the  suit  is  for  the  recovery  of  the  debt  of  record  arising 
from  the  decree  against  the  father,  the  article  of  the  law  of  limita- 
tion applicable  to  it  is  No.  120  of  the  2nd  schedule  toAct  XV  of  1877. 

As  regards  the  third  question  referred  to  the  Pull  Bench,  it 
in  admitted  by  both  sides  that  in  the  view  which  we  have  ejcpressed 
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Periasami    on  the  first  and  the  second  questions  this  question  becomes  unneces- 

V.  sary  and  as  the  point  is  one  of  considerable  difficulty  involving  a 

^5?*^"*"*  consi delation  of  several  Euoflish  and  Indian  decisions  cited  before 
Chettiir.  ^ 

us,  I  prefer  to  express  no  opinion  on  it  in  a  case  in  which  the  ({ues- 
tion  does  not  really  arise  beyond  observing  that,  for  purposes  of 
giving  a  fresh  starting  point  for  computing  the  period  of  limitation^ 
payment  of  interest  or  part  payment  of  principal  by  a  Receiver  or 
guardian  may  stand  on  a  different  footing  from  an  acknowledgmfiiit 
of  liability  made  by  him. 

RussKLL,  J  : — J  concur.    

IN  THli  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bhashyam  Aiyaugar  and  Mr.  Justice  Moore. 
Rajah  of  Venkatagiri  ...  Appellant*^  in  all  {Plainitff). 

V, 

Musani  Chenchi  Redd^  ...  Respondent  in  S.  A.  No  92  of 

1902  {Defendant)' 

Rajah  of        LafuUord  and  tenant — TeminCti  holdimj  —Reliinfuinlni^ent  of  poriioit — Validity. 
^        ^  Where  a  tenant  relinquighcH   portions   of  the  dry  lauds   in   his  holding,  such 

Musani  Chen-  relinquishment  is  invalid  if  the  portions  are  not  ear* marked  and  not  capable  of  identi- 
ohi  Reddi.     fioation  and  the  tenant  p^ys  a  consolidated  assessment  on  his  holding. 

If  tlie  portion  is  a  separate  holding  bearing  a  separate  asHessment,  then  the 
relinquishment  will  be  valid. 

Where  a  tenant  holds  dry  and  garden  lands,  it  is  open  to  him  to  relinquish  the 
dry  lands  keeping  the  garden  lands  when  the  latter  bear  a  separate  assessment. 

Suit  by  the  Raja  of  Venkatagiri  against  3  ryots  under  Act 
VIII  of  1865  for  execution  of  a  Muchilika. 

The  detendaut's  contention  was  that  the  patta  tender  was  not 
proper  as  it  contained  also  a  portion  of  land  relinquished  by  the 
defendant  in  writing.  The  Sub-Collector  held  that  the  land  held 
by  the  defendant  was  "  varvadai"  and  that  they  could  not  there- 
fore make  a  partial  relinquishment.  Upon  appeal  to  the  District 
Court  the  District  Judge  held  that  there  was  no  rule  that  a  partial 
relinquishment  of  varvadai  lands  could  not  be  made  and  directed 
the  patta  to  be  amended  by  omitting  the  lands  so  relinquished. 
Hence  this  second  appeal. 

[Varvadai  lands  are  dry  lands  in  which  a  portion  pays  a  higher 
assessment  than  the  rest.  Originally  the  ryots  of  these  holdings 
were  entitled  to  certain  privileges], 

•  S.  A.  Nob.  92  to  94  of  1902.  18th  August  ,1903. 
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Second   appeals  from    the    decrees   of  the  District  Coart    of      Rajah  of 

Venkatagiri 

Fellore  in  A.  S.  Nos.  134,  135  and  136  of  1900*  presented  against  v. 

the  decision  of  the  Court  of  ^he  Sub-Collector  at  Nellore  in  S.  S.  ^ehfR^dy^' 
Nos.  62,  63  and  55  of  1900  respectively. 

S.  S uhrahmania  Aiyar  for  appellant. 

The  Court  delivered  the  following 

JUDGMENTS  :—ln  S.  A,  Nos.  92  aiid  93  of  1902,— In  those 
two  cases,  we  must  hold  that  the  plaintiif  was  entitled  to  refuse  to 
accept  the  relinquishments  proposed  to  be  made  by  the  tenants 
inasmuch  as  these  relinquishments  were  of  portions  of  the  entire 
dry  lands  comprised  in  the  holdings  which  portions,  are  not  ear- 
marked and  not  capable  of  identification.  It  appears  that  what 
is  virtually  a  consolidated  assessment  is  imposed  on  the  whole 
of  the  dry  land  in  each  holding  although  in  aiiving  at  the 
total  sum  the  rent  on  a  portion  of  the  area  is  calculated  at  a 
higher  rate  than  on  the  rest  of  the  dry  land.  Under  such  a 
system,  it  is  clear  that  a  tenant  cannot  relinquish  a  portion 
of  his  dry  holding  as  if  that  portion  was  a  separate  field  bearing  a 
separate  assessment.  We  accordingly  allow  these  two  second 
appeals  with  costs  in  this  court  and  in  the  Lower  Appellate  court, 
set  aside  the  decrees  of  the  District  Judge,  and  restore  the  judg- 
ments of  the  Sub-Collector. 

In  8.  A.  No.  94  of  1902.— Here  the  holding  of  the  tenant 
inclades  dry  lands  and  garden  lands  and  the  tenant  has  relinquished 
the  whole  of  the  dry  lands  retaining  the  garden  lands  which  bear  a 
separate  assessment.  We  agree  with  the  District  Judge  that  this 
relinquishment  should  be  accepted  and  we  accordingly  dismiss  this 
second  appeal.  

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present: — ^Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Da  vies. 
Lakshmi  Ammal       ...Appellant*  (Ist  Deft.  Judgment'debtor). 

V. 

Subramania  Pillai     . . .     Respondent  [Plain  tiff  Decree-holder) . 

^MoUion,  order  in^  res  judicata — Tranrfer  of  Property  Act  8.  90. 

Where  an  order  wag  passed  aUowing  execntion  to  issue   againsh  properties  other      Lakshmi 
tkn.  that,  mortgaged  and  comprised  in  the  decree  a  subsequent  objection  that  no  sale       Ammall 

y 

of  fl!ich  prc^rties  could  be  held  in  the  absence  of  a  decree  under  S.  90  of  the  Trans-    Subramania 
ttr  of  FKjperty  Act  could  not  be  allowed  to  prevail.  Pillai. 


•  A.  A.  A.  O.  No.  15  of  1902.  24th  October  1902. 
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Lakshmi  Appeal  from  the  order  of  the  District  Court  of  Tinnevelly, 

V.  dated  12th  November  1901,  in  Appeal  against  order  No.  18  of  1901 

^"''RnaT'*   presented  against  the  order  of  the  Court  of  the  District  Munsif  of 

Ambasamudram,  dated  17th  August  1901  passed  on  M.  P.  No.  915 

of  1901  in  0,  S.  No.  107  of  1893. 

This  was  a  petition  by  the  plaintiff  (decree-holder — in  0.  S. 
No.  107  of  1893)  to  confirm  the  sale  of  the  properties  belonging  to 
Ist  defendant  held  in  execution  of  the  above  decree  and  purchased 
by  the  plaintiff  himself  on  11th  January  1901.  He  also  stated 
that  ho  filed  a  petition  on  5th  March  but  as  notice  was  not  served 
he  was  directed  to  put  in  a  fresh  petition. 

This  petition  was  filed  on  26th  June  1901.  The  judgment- 
debtor  (Ist  defendant)  opposed  this  application  on  16th  August 
190]  although  he  did  not  put  in  any  application  within  the  time 
prescribed  by  law  to  set  aside  the  sale.  The  petitioner  then  stated 
that  he  withdrew  this  petition.  The  District  Munsif  thereupon  held 
that  the  effect  of  such  withdrawal  was  to  cancel  the  sale  and 
thereupon  cancelled  the  sale.  Upon  appeal  the  District  Judge 
reversed  this  and  held  that  the  effect  of  the  withdrawal  was  not  to 
cancel  the  sale  in  the  absence  of  an  application  to  sot  aside  the 
sale  at  the  instance  of  the  judgment-debtor.  He  held  that  the 
proper  procedure  was  that  laid  down  in  10  M-  L.  J.  R.  205.  Hence 
this  second  appef  1.  The  appellant's  objection  was  that  the  decree 
was  a  mortgaire  decree,  that  the  sale  was  of  properties  not  comprised 
under  the  decree  and  that  such  sale  could  not  be  held  in  the 
absence  of  a  decree  under  S.  90  of  Transfer  of  Property  Act. 

M.  B  RamakrUhna  Aiyar  for  appellant. 

V,  C.  Seshachariar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT : — It  appears  that  an  application  for  a  sale  of 
property  other  than  that  mortgaged  was  made  in  1898  and  execu- 
tion granted  after  notice  to  the  appellant.  In  the  face  of  that 
order  the  present  objection  cannot  be  taken- 

The  appeal  is  dismissed  with  costs. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  S.  Subrahmania  Aiyar,  Officiating  Chief  Justice, 
and  Mr.  Justice  Bhashyam  Aiyangar. 

Vidyapurna  Thirtha  Swami,  minor,  by 
next  friend  Vyasacharya  ...  Appellant  *  {Plaintiff), 

V. 

Vidyanidhi    Tirtha    Swami    (died),    a 

lanatic  adjudged  to   be  so  under 

Act  XXXV  of  1858,  and  others  ..  Respondents         {Defendants, 

party  respondent  in  place 
of  2nd  respondent  removed 
and  legal  representative  of 
the  deceased  1st  respondent). 

Bdigi0U9  endowment— Mutt — Headship  of  Mtttt^Corporation  sole—l^ect  of  lunacy^   yidj^rama 
Vaecmey — Powers  of  mathadhipati — Practice — Second  Coumel,  SwanT 

V. 

The  head  of  a  mntt  being  a  corporation  sole  does  not  forfeit  his  position  by  his    Vidyanidhi 
snhseqaent  lunacy.    He  is  not  a  mere  trustee  and  his  subsequent  lunacy  does  not      Thirtha 
create  any  vacancy  in  his  office. 

A  debt  incurred  by  the  head  of  a  mutt,  though  proper  and  appropriate  with 
reference  to  the  head  who  incurred  ft  will  not  bind  the  property  of  the  institution  in 
the  hands  of  liis  sucoessors  if  the  debt  is  not  shown  to  have  been  incurred  for  a 
purpose  neoessary  tor  the  maintenance  of  the  institution  as  a  mutt.  Sammantha 
Pandara  v.  SeUappa  ChettP  discussed. 

Per  Subrahmania  Iyer,  Offg.  C.  J. : — 

The  law  gives  heads  of  mutts  full  power  of  disposition  over  what  remains 
of  tlie  income  after  defraying  the  established  charges  of  the  institution  while  in 
reelect  of  the  corpus  it  treats  the  individuals  composing  the  line  of  succession  as 
if  they  were  tenants  for  life. 

The  consecrated  idol  in  a  Hindu  temple  is  a  juridical  person. 

In  the  ease  of  nratts  the  ideal  person  is  the  office  of  the  spiritual  teaoher 
(Acharya)  which,  as  it  were,  is  incarnate  in  the  person  of  each  successive  Swami  who 
for  the  time  is  a  real  owner  and  not  a  mere  trustee. 

Per  Bhcahyam  Aiyanyar^  J. : — 

Property  of  a  mutt  like  the  benefice  of  a  bishopric  of  the  Christian  church 
is  snbBtantially  inalienable. 

The  head  of  a  mutt  has  absolute  dominion  over  the  revenues  accruing  during  his 
ISetime  subject,  however,  to  the  limited  burden  of  maintaining  the  mutt. 

•    A.  No.  227  of  1900.  6th  January  1904, 

h    1.  L.  tl.,  2  M.  It5. 


Sw  ami. 
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Vidyapnma  The  conception  of  a  ''  corporation"  is  not  foreign  to  tho  Hindn  Law  and  lias 

«  *****?  been  worked  oat  not  only  in  respect  of  religions  foundatiomi  and  olemosynarj   insti. 

V.  tntiona  but  also  in  respect  of  lay  institutions  and  offices. 

Vidyanidhi 
Thirtha  ^  second  counsel  can  be  heard  for  the  same  party. 


Swami. 


Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  of 
South  Canara  in  0.  S.  No.  39  of  1899. 

The  Advocate-General  (J.  E.  P.  Wallis),  C.  Sankaran  Nair, 
K.  Narayana  Bao  and  T.  Narasimhachariar,  for  appellant. 

C.  Ramachandra  Rao  Sahib,  P.  R.  Sundara  Aiyar,  K.  P. 
Madhava  Rao,  C.  Krishnan,  ff.  Narayana  Rao,  A,  Sriuit^asa  Poi, 
and  K.  N.  Aiya,  for  respondents. 

Their  Lordships  delivered  the  following 

JUDGMENTS  :— The  Officiating  Chief  Justice  :— The  plaint 
mentioned  mutts^  Bhandarkare  in  South  Canara  and  Bhimasetu  in 
Mysore  Territory,  are  two  ancient  mutts  presided  over  by  Swamis 
or  ascetic  heads  of  the  Madhwa  persuasion.  The  case  of  the 
plaintiff — a  minor— is  that  the  two  mutts  are  dwandva  or  inter- 
dependent mutts,  the  Swami  of  each  being  entitled  to  appoint  to 
the  other,  in  the  event  of  the  Swami  of  either  dying  without  having 
appointed  and  leaving  a  successor,  or  a  vacancy  otherwise  occur- 
ring ;  that  he  was  appointed  as  the  head  of  Bhandarkare  Mutt  b}* 
the  present  Swami  of  Bhimasetu  Mutt  on  the  death  of  one  Yidya- 
samudra,  who  had  been  ordained  and  appointed  by  the  1st 
defendant  the  deceased  Swami  of  Bhandarkare  Mutt  as  his  junior 
before  he  (the  1st  defendant)  became  and  was,  on  inquisition  under 
Act  XXXV  of  1858,  found  to  be  a  lunatic. 

The  argument  on  the  plaintiff^s  behalf  in  the  appeal  was  that 
the  1st  defendant  as  Swami  was  in  the  position  of  a  trustee,  that  on 
his  becoming  a  lunatic  he  ceased  to  be  the  head  of  the  mutt  and 
that  Vidyasamudra  being  dead  at  the  date  of  the  plaintiff's  appoint- 
ment, that  appointment  by  the  Bhimasetu  Swami  constituted  the 
plaintiff  the  head  of  Bhandarkare  mutt.  The  contention  on  the 
other  side  was  that  there  was  no  dwandva  right  as  alleged,  that 
the  1st  defendant's  position  as  Swami  was  void  of  real  analogy  to 
that  of  a  trustee^  that  his  lunacy  did  not  divest  him  of  his  right  to 
the  headship,  that  until  bis  death  there  was  no  vacancy  and  that 
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the  plaintiff  therefore  derived  no  right  to  the  mutt  by  virtue  of  the  ^*^hirt^^ 
appointment  relied  on  by  him,  even  granting  that  the  Bhimasetu      Swami 
Swami  had  the  power  to  fill  up  a  vacancy  should  any  such  have   vidyanidbi 

J  Thirtha 

<>ccurred.  g^^j. 

The  1st  defendant  havini?  continued  to  be  a  lunatic  down  to  his    '^}^fP^S' 
°  Chief  Justice. 

death  pending  the  suit,  the  question  for  determination  is,  whether 
the  appointment  relied  on  by  the  plaintiff  was  made  in  circum- 
stances which  could  confer  on  him  the  status  claimed,  assuming 
that  the  Bhimasetu  Swami  had  a  right  to  nominate  as  alleged — ^in 
short,  whether  at  the  date  of  the  suit  or  prior  to  it  there  was  a 
vacancy  in  the  headship  of  Bhandarkare  mutt. 

Now  there  can  be  no  doubt  that  institutions  of  the  class  under 
consideration  were  established  as  centres  of  theological  learning, 
and  in  order  to  provide  a  line  of  competent  teachers  with  reference 
to  the  established  Hindu  creeds  of  the  country.     If  any  proof  of 
this  statement  were  necessary,  that  is  furnished  by  the  unquestion- 
able connection  which  exists  between  some  of  the  more  important 
of  this  class  of  institutions  and  the  leading  exponents  of  the  tenets 
of  those  creeds.    As  pointed  out  in  Mr.  Ghose's  Hindu  law,  p.  680, 
no  less  than  seven  mutts,  being  among  the  most  celebrated,  owe 
theb  origin  to  the  great  Adwaita    Philosopher   Sankarachariya. 
Other  mutts  not  less  numerous  or  important  following  the  tenets  of 
the  Vishishtadwaita  system  of  Bamanujacharya  are  traceable  to 
that  teacher.    The  well-known  eight  mutts  at  Udipi,  the  centre  of 
the  Dwaita  system  of  thought,  are  on  all  hands  admitted  to  have 
been  founded  by  Madhwacharya,   the  great  expounder  of   that 
system.     The  Sudra  mutts,  of  this  Presidency,  of  which  those  at 
Dharmapuram  and  Tiruvaduthorai  are  the  chief,  represent  what  is 
known  as  the  Saiva  Siddhantam. 

The  influence  exercised  by  mutts  as  centres  of  learning  on  the 
religious  and  other  literature  of  the  country  cannot  be  denied.  The 
varied  and  well-known  contributions  made  thereto  by  the  famous 
Vtdyaranya  Swami  of  the  Sringeri  or  Sarada  Mutt,  or  under  his 
auspices,  are  among  the  most  conspicuous  examples  of  this  kind. 
There  is  scarcely  a  branch  of  learning  considered  by  Hindus  as 
important,  to  which  Vidyaranya  or  the  scholars  whom  he  gathered 
round  him^did  not  make  valuable  contributions,  and  it  is  to  hia 
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Vi(^8punia  commentaries  that  the  modern  world  owes  its  knowle4ge  of  the 
Thutha  . 

Swami      traditional  meaning  of  the  oldest  of  sacred  books — the  Rig  Veda. 

Vidyliixdlii  Nor  has  the  influence  of  the  mutts  at  Dharmapuram,  Tiruvad^- 
™^      thorai,  &c,,  on  the  Dravidian  literature  been  inconsiderable. 
,pj~Tl  Though  in  recent  times  the  men  who  have  succeeded  to  the 

Chief  Justioe.  headship  of  the  mutts  have  generally  been  inferior,  their  predeces- 
sors, as  a  whole,  were  men  of  learning  and  piety,  who  adequately 
ministered  to  the  spiritual  wants  of  the  community,  and  even  now 
the  heads  of  some  of  these  mutts  enjoy  the  esteem  of  the  community 
and  continue  to  serve  more  or  less  the  purpose  intended.  Such 
having  been  the  origin  and  object  of  these  institutions,  which  have 
embraced  the  whole  Hindu  population  of  the  country,  and  numbered^ 
among  their  adherents  and  supporters,  princes  and  jngblomen,  it 
goes  without  saying  that  the  establishment  of  these  mutts  was 
followed  by  their  being  more  or  less  well  endowed. 

As  to  tiie  rights  of  the  Swamis  in  relation  to  the  mutts  and 
their  endowments  there  was  on  the  one  hand  the  cardinal  principle 
of  the  law  of  the  land  that  properties  given  for  the  maintenance  ot 
charities,  religious  or  otherwise,  were  ordinarily  inalienable,  (West 
and  Buhler,  Hindu  Law,  pp.  201—202,  Maharanee  Shibeasoori  v. 
Modoornath^f  Prosunno  Kumaii  v.  Golapchund^,  Narayan  v. 
Chintaman^,  and  Collector  of  Thana  v.  Harisitaram^,  and  on  the 
other,  the  fact  that  the  Swamis  were  not  mere  employees  or 
subordinates  in  the  institutions,  but  heads  thereof,  whose  duty  it 
was  to  promotu  learning  and  further  the  interests  of  religion ;  sock 
heads  moreover  as  ascetics  not  prone  to  be  affected. by  motives 
incident  to  worldly  life,  requiring  less  restraint  in  dealing  with 
property  than  ordinary  men.  It'  followed,  therefore,  that  the  law 
gave  them  over  what  remfdned  of  the  income  after  defraying  the 
established  charges  of  the  institution,  a  full  power  of  disposition, 
while  in  respect  of  the  corpus  it  treated  the  individuals  composing 
the  line  of  succession  as  in  the  position  of  tenants  for  life  {Baboo 
Annada  Prasad  v.  Nil  Madheb  Bose^,  Khusalchand  v.  Mahadev- 
giri^.  I  think  it  right  to  add  that  I  am  unable  to  agree  with  the 
conclusion  in  SammantJia  Pandora  v.  Sellappa  Chetti^,   if  that   is 

1.  13  M.  I.  A.  270.  4.    I.  L.  K.,  6  B.  646. 

2.  L.  E.,  2 1.  A.  143.  6.    XX  W.  B.  CH.  Eulin^,  p.  471. 

3.  I.  L.  B.,  5  B.  393.  6.    12  B.  H.  C.  B.,  p.  2l4. 

7.    I.  L.  B.,  2  M.  176. 
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to  b^  upderstood  as  implying  thffctj.a  debt  incurred  by  th^  head  of  a  .yj^?Pw^ 

mqtt^  tl^pugji   proper  aqd  .  appropriate  with  reference  to  the  head  ,  Swumi 

wb^ipourred  it,  would  bind  th^,  property  of  tV   institution  in  the  yidyIi^dhi 

bands  of  his  successors  even  though  the  debt  is  not  shown  to  h^A'e      Thirtba 

been  incurred  for  a  purpose  necessary  for  the  maintenance  of  the        - — 

^  TheOffg. 

institution  as  a  mutt.  Chief  JusSce, 

Nevertheless  it  must  be   admitted   that  there  is   no   direct 
aoUiority  pointing  out  the  precise  jural  character  of  the  heads 
of  institutions  of  the  kind  referred  to  above.    In  determining  what 
that  is,  it  is  but  right  and  necessary  to  refer  to  the  view  taken 
by.the  law  with  reference  to  another  set  of  institutions  which  owe 
tbeir  origin  to  the  same  causes  that  operated  tobringmuttsinto 
existence.    Of  course,  I  refer  to  temples  along  with  mutts,  whixjh 
ID  order  that  organized  worship  of  GK>d  and  spiritual  knowledge 
HHght  go  hand  in  hand,  the  religious  instinct  of  the  people  designed 
as  places  of  public  resort  for  worship,  and  which  were  endowed 
hr  more  richly  tlmn  mutts.    No  doubt  those  that  have  made  and 
still  make  such  endowments  do  not  look  upon  what  the  endowments- 
are  dedicated  to  in  the  light  the  law  views  them.  Even  with  reference 
(o  donors  in  countries  where  anthropomorphic  ideas  of  6od  find, 
liltle  place,  it  has  been  observed  :  "  His  worshippers  who  gave 
bim  lands  and  goods  regarded  him,  if  in  one  sense  as  a  super- 
natural person,  yet  in  another  and  a  very,  real  sense,  as  a  natural 
person ;  he  was  no  creature  of  human  thought,  he  lived  and  could 
bold  property^'  (Pollock  and  Mvitland'S  History  of  the  English 
Law^  VoL  I,  p.   491).    It  is  not   strange,    therefore,    that  in  a 
counky  like  this,  where  the  sacred  books  of  the  people  abound 
m  personified  descriptions  of  the  Deity,  His  powers  ^nd^ittributes, 
tbe b^ef  of  donors  should  be  similar  and  even  stronger^  as  will- 
be  seen  from  Doorga  Prasad  v.  Shiva  Prasad^'  where  MacDovinel, 
aq^  ToUonham  JJ.  observed :  '^  According  to.  Hindu  notions  when 
an  idol  has  once  been  so  to  speak  consecrated  hy  the  appropriate 
oerettony  bdng  performed  and  mantra  pronounced^  the  deity  of 
wMch  the  idol  is  the  visible  symbol  iresidea  in  it.'^    It  is  to  give 
daeefEect  to  such  a  sentiment,  widespread  and  deep-rooted  as  it 
bas  always   been,  with  reference  to  something   not  capable  of 
bolding  property  as  a  natural  person,  that  the  laws  of  most 
countries  have  sanctioned  the  creation  of  a  fictitious  person  in  the 


1.   7C.UK,m. 
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v»«Jy»l^*  matter^  as  is  implied  in  the  felicitous  observation  made  in  the 
Swami      work  ahready  cited  :  '^  Perhaps  the  oldest  of  all  juristic  persons 

Vidyanidhi  ^®  *^®  ^^y  ^^^^  ^^  ^^^  saint**  (PoUock  and  Maitland's  History 
•^^.^     of  English  Law,  p.  481). 

Th^oir  That  the  consecrated  idol  in  a  Hindu  temple  is  a  juridical 

Chief  Justice,  person  has  been  expressly  laid  down  in  Manohar  Oaneah  v.  LaJcsh" 
mirarn^  which  Mr.  Prannath  Saraswati>  the  author  of   the  Tagore 
Lectures  on  endowments  rightly  enough  speaks  of  as  one  ranking 
as  the  leading  case  on  the  subject,  and  in  which  West^  J.,  discusses 
the  whole  matter  with  much  erudition.    And  in  more  than  one 
case,  the  decision  of  the  Judicial  Conmiittee  proceeds  on  precisely 
the  same  footing  {Maharanee  Shibesftouree  Debia  v.  Mothoranath 
Acharjo^    and   Proaunno  Kumari  Debya   and   another  v.  Golah 
Chand  Baboo^.      Such  ascription  of  legal  personality  to  an  idol 
must  however  be  incomplete  unless  it  be  linked  to  a  natural  person 
with  reference  to  the  preservation  and  management  of  the  property. 
Hence  the  treatment  of  idols  as  if  they  were  infants  perpetually, 
and  providing  them  with  human  guardians  designated  by  various 
names  in  diif erent  parts  of  the  country.  In  Prosonno  Gocmar  Debia 
V.  Oolapchand*  the  Judicial  Committee  observe  thus :    It  is  only 
in  an  ideal  sense  that  property  can  be  said  to  belong  to  an  idol 
and  the  possession  and  management  must  in  the  nature  of  things 
be  entrusted  with  some  person  as  sebait  or  manager.    It  would 
seem  to  follow  that  the  person  so   entrusted   must  of  necessity 
be  empowered  to  do  whatever   may  be  required  for  the  service 
of  the  idol  and  for  the  benefit  and  preservation  of  its   property 
at  least  to  as  great  a  degree  as  the  manager  of  an  infant  heir" — 
words  which  seem   to  be   almost  an  echo  of  what  was  said  in 
relation  to  a  church  in  a  judgment  of  the   days  of  Edward   I : 
^'  A  church  is  always  under  age  and  is  to  be  treated  as  an  infant 
and  it  is  not  according  to  law  that  infants  should  be  disinherited  by 
the  negligence  of  their  guardians  or  be  barred  of  an  action  in  case 
they  would  complain  of  things  wrongfully  done  by  their  guardians 
while  they  are  under  age"  (Pollock  and  Maitland's  History,  Vol.  I, 
p.  383)— -a  principle  which  it  were  to  be  wished  the  law  held  fast 
to  in  the  matter  of  the  application  thereof  to  a  greater  extent  than 
is  now  the  case  in  connection  with  the  law  of  limitation  for  suits.  • 

1.  1.  L.  R.,  12  B.  p  247.  8.    L.  B.,  2  I.  A.  146. 

2.  18  M.  I.  A.  270.  4.    L.B.,2LA.14S. 
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Such  being  the  position  unequivocally  taken  up  by  the  law  with  Vidyapuma 

Thiptna 
regard  to  one  set  of  those  kindred  institutions^  it  seems  but  right      Swami 

to  adopt  a  similar  theory  with  reference  to  the  other  set  of  insti-   vidyanidhi 
tutions  also  with   only  so   much   modification   as   certain   special      TWrtha 

features  of  the  latter  necessarily  call  for.     In  the  case  of  temples        

the  ideal  person  being  the  idol  itself,  the  natural  custodian  of  the  chie^Juattoe. 
property,  who  has  no  beneficial  interest  whatsover  in  the  endow- 
ments, but  occupies  the  fiduciary  position  of  a  mere  manager, 
{Juggadamba  Doasee  v.  Paddomoney  Vassee^)  may  not  improperly 
be  looked  upon  as  subject  strictly  to  the  liabilities  of  a  trustee. 
In  the  case  of  the  mutts,  however,  though  there  are  idols  connected 
therewith,  the  worship  of  such  is  quite  a  secondary  matter,  the 
principal  purpose  of  such  an  institution  being  the  maintenance  in 
circumstances  likely  to  command  due  respect  and  estimation  a  line 
of  competent  religious  teachers,  who  as  already  shown  are  given 
for  the  welfare  of  the  foundation  itself  a  real  and  so  to  speak 
beneficial  interest  in  the  usufruct,  the  restrictions  governing  the 
disposition  whereof  by  them  being  of  the  nature  of  a  mere  moral 
obligation.  Having  regard  to  these  facts  it  is  obvious  that  the 
correct  view  to  be  taken  is  that  in  the  case  of  mutts  the  ideal 
person  is  the  office  of  the  spiritual  tencher  Acharya,  which,  as 
it  were,  is  incarnate  in  the  person  of  each  successive  Swami  who 
for  the  time  is  a  real  owner  and  not  a  mere  trustee. 

He  is,  as  he  would  be  described  in  England,  a  corporation 
sole.  The  circumstance  that  some  controversy  hang,  round  this 
phrase  of  the  English  law  need  not  deter  one  from  applying  to 
cases  like  the  present  the  concept  which  underlies  it;  the  objection 
is  bat  to  the  name  (Wooddeson^s  Vinerian  Lectures  on  the  Laws 
of  England,  p.  471),  while  the  concept  itself  is  not  peculiar  to  that 
system  of  Law,  (Lord  Mackenzie's  Roman  Law,  VII  Edn.,  p.  163) 
and  is,  as  Mr.  Salmond  rightly  observes,  (Jurisprudence,  p.  437 
note)  perfectly  logical  and  capable  of  serious  and '.profitable  uses, 
as  shewn  by  the  fact  that  modem  legislation  has  in  effect  created 
similar  legal  persons  with  reference  to  certain  public  oflices.  The 
following  observation  of  the  learned  author  just  referred  to  (Juris- 
prudence, p.  349),  may  be  quoted  as  serving  to  clear  up  the  source 
of  error  and  confusion  in  regard  to  this  particular  kind  of  legal 
1.    15  B.  L.  B.  ai8  at  p.  830. 
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^^^^*  personality.      ^^The  chief  difficulty/*  he  says,  "in  apprehending 

Swatni       the  tnie  nature  of  a  corporation  sole  is  that  it  bears  the  same  name 

VWywiidhi   as  the  natural  peraon  who  is  its  sole  member  for  the  time  being 

8w^?      and  who   represents  it  and  acts  for  it.     Bach   of  them   is   the 

sovereiffn,  or  the  bishop  or  the  solicitor  to  the  treasury.     Never- 

Obiii  Justice,  theless  under  each  of  these  names  two  persons  live,  one  is  a  human 
being  administering  for  the  time  being  the  duties  and  affairs  of 
the  office.  He  alone  is  visible  to  the  eyes  of  laymen.  The  other 
is  a  mythical  being  whom  only  lawyers  know  of  and  whom  only 
the  eye  of  the  law  can  perceive.  He  is  the  true  occupant  of  the 
office.  He  never  dies  or  retires;  the  Other,  the  person  of  flesh 
and  blood,  is  merely  his  agent  and  representaDive  th.'ough  whom 
he  performs  his  functions.  The  living  official  comes  and  goes,  but 
this  offspring  of  the  law  remains  the  same  person.*'  And  it  seems 
to  me  the  concept  thus  well  explained  is  the  one  best  adapted  to 
carry  out  the  objects  and  purposes  of  institutions  of  the  character 
of  these  mutts. 

This  being  my  view  as  to  the  real  and  precise  jural  character 
of  the  head  of  a  mutt  of  the  kind  under  consideration,  I  must  hold 
that  the  Ist  defendant  did  not  forfeit  his  position  as  a  head  of 
the  mutt  by  the  mere  fact  of  his  lunacy,  in  the  absence  of  any 
satisfactory  evidence  of  custom  witli  reference  to  this  particular 
mutt — a  point  on  which  I  am  in  entire  agreement  with  the  Subor- 
dinate Judge,  considering  that  what  evidence  there  is  on  the 
question  points  altogether  against  the  existence  of  any  snch 
custom. 

It  is  scarcely  necessary  to  say  that  under  the  Hindu  Law 
itself,  lunacy  does  not  operate  to  divest  riglas  already  acquired; 
and  the  analogy,  so  far  as  this  question  of  lunacy  is  concerneid, 
presented  by  the  cases  of  a  bishop  and  of  a  beneficed  clergyman 
in  England  is 'distinctly  in  favour  of  the  conclusion  arrived  at  by 
rae.  As  in  them  so  here,  lunacy  could  only  result  in  the  lunatic's 
power  of  action  remaining  suspended  during  the  continuance  of 
the  distemper  and  the  vicarious  discharge  of  his  functions  being 
provided  for  in  accordance  with  the  established  requirements  of 
the  institution  (c/.  Bum's  Ecclesiastical  Law,  Vol.  I),  p.  306,  Title 
Co-Adjutor  and  Pope  on  Lunacy,  2nd  Ed.,  pp.  370—371 — a  matter 
to  which,  as  the  evidence  shows,  xlae  -attention  appears  to  have 


Digitized  by  ViiOOQIC 


pAbt  hi.]  the  icadbAs  law  journal  kifiPOB^s.  lis 

been  paid  by  the  committee  appointed  to  take  cbarge  of  the  estate  Vidyapuma 

.,.-...  .  ,      .         .  .  .  .         f  Thirtha 

of  the  1st  defendant  when  the  inquisition  was  foimd.  Swami 

V. 

It  is  thus   clear  that  neither  on  the  date  of  the  plaintiff^s  ap-      ^rMrtha 
pointment  as  alleged  by  him,  nor  at  the  date  of  his  suit,  was  there       Swami. 
a  vacancy   in  the  headship  of  the  mutt  to  be  filled  up  by  whomso-     The  Offg. 
ever  such  filling  up  may  have  had  to  be  done.     The  appointment      '      ^^^ce* 
relied  on  by  the  plaintifiE   could  not  therefore  be  held  to  have  con- 
ferred on  him  any  right  to  the  mutt,  assuming  the  existence  of  the 
dwandva  right,  as  to  which,  however,  it  is  not  in  the  circumstances 
necessary  to  give  any  opinion. 

I  would  therefore  dismiss  the  appeal  with  costs  (one  set). 

BuASHYAM  AiYANGAB,  J. — The  plaintiff  (appellant),  a  minor, 
sues  for  a  declaration  that  he  has  been  duly  ordained  and  appoint- 
ed swami  or  head  of  the  Bhandarkare  mutt  by  the  swami  of  the 
Bhimasetu  mutt,  for  recovery  of  possession  of  the  mutt  with  all  its 
properties  and  endowments,  from  the  2nd  defendant,  and  for 
recovery  from  the  3rd  defendant  of  some  of  the  mutt  idols  and 
jewels  in  his  possession.  The  plaint  mutt,  which  is  endowed  with 
tLe  landed  property  standing  in  the  name  of  the  presiding  deity 
and  an  annual  tasdik  allowance  from  Government,  is  situate  about 
tm  miles  from  Udipi,  the  centre  of  Aladhwa  religion,  and  is  one  of 
a  number  of  ancient  mutts  in  that  part  of  the  country;  the  Bhima- 
setu (or  Bhimanakatte)  mutt  (about  54  miles  from  Udipi)  situate 
in  the  present  Mysore  Province  is  another  of  them.  The  plaint 
mutt  was  till  lately  presided  over  by  the  1st  defendant  who  admit- 
tedly had  been  duly  appointed  to  the  office  by  his  predecessor.  On 
the  24th  Juno  1896,  the  1st  defendant  was,  on  inquisition,  found  a 
lunatic  by  the  District  Judge  of  South  Canara  under  Act  XXXV 
of  1858.  Some  time  prior  to  his  lunacy  he  had  selected  and  ordained 
his  brother's  son  Vidyasamudra,  bis  disciple  and  successor ;  and  it 
is  admitted  that  the  said  Vidyasamudra,  a  minor  of  about  15  or  16 
years  of  age,  continued  to  perform  the  worship  of  the  deities  of  the 
mutt  after  the  lunacy  of  his  preceptor.  The  disciple,  however,  died 
on  the  9th  October  1898,  and  the  head  of  the  Bhimasetu  mutt, 
daiming  that  the  two  are  dwandva  mutts,  purported  to  ordain  and 
appoint  the  plaintiff  as  swami  of  the  plaint  mutt  on  the  23rd 
November  1898.    It  is  not  clear  from  the  plaint  whether  the  plain- 
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tldy^nm*  tifPs  Bppointmetit  was  as  successor  to  the  1st  defeiidftut  or  to  the 

^S^      deceased  young  swanii  (the  disciple  of  the  Ist   defendautj.     The 

v.^  ^*  .^v    Bhimasetu  swami,  however,  as  the  plaintiff's  20th  witness,  declaivd 

Yidyaaildni  i       i        i       j   j?       i       * 

Thirtha      that   he  appointed  the  plaintiff  to  succeed  both,  the   1st  detendaut 

^— '■  and  his  di8ci])le.  The  po.<ition  taken  by  the  plaintiff  apparently  is 
Bhashyam  ^j^^^.  ^j^^  j^^  detendaiit  by  reason  of  his  lunacy  vacated  his  office, 
that  thereupon  he  was  succeeded  by  his  disciple  swanu  N  idya- 
samudra,  that  on  the  death  of  the  latter  without  noniiuatiug  a  suc- 
cessor, the  office  of  head  of  the  mutt  became  vacant  and  that  the 
Bhimanakatte  swami,  by  reason  of  the  two  mutts  being  dwandva 
mutts,  was  entitled  to  appoint  liim  successor.  In  this  view  it  ib 
contended  that  the  appointment  of  tlie  2nd  defendant,  under  S.  9 
of  Act  XXX\'  of  1858,  as  *  manager'  of  the  estate  of  the  1st  defend  • 
ant  will  be  inoperative  so  far  as  the  mutt  and  its  properties  art- 
concerned— as  these  properties  were  held  by  the  1st  defendant 
merely  as  trustee— though  his  appointment  under  8.  10  of  the  Act 
as  the  '  guardian'  of  the  person  of  the  lunatic  .vill  hold  good. 

Ou  the  tirst  of  these  points,  the  Subordinate  Judge  finds  thnt 
the  plaintiff  has  entirely  failed  to  establish  that  the  head  of  the 
mutt  forfeits  or  vacates  his  office  by  reason  of  his  becoming  a  luna- 
tic. He  further  finds  that  there  exist  no  dwandva  rights  between 
the  plaint  mutt  and  the  Bhimanakatte  mutt  and  that  the  plaintiff's 
appointment  was  therefore  invalid  even  if  there  was  a  vacancy  of 
the  headship  of  the  plaint  mutt.  On  these  findings  he  has  dismissed 
the  plaintiff's  suit;  and  the  principal  contentions  raised  in  appeal 
are  that  the  office  has  become  vacant  by  reason  of  the  Ist  defendant's 
lunacy  or  that  at  any  rate,  in  accoi-dance  with  the  principles  of  the 
law  applicable  to  trustees,  the  appointment  of  the  plaintiff  as  a  new 
trustee  or  head  of  the  mutt  in  place  of  the  1st  defendant  who  ha^i 
become  lunatic  is  legal  and  valid  and  that  the  plaintiff  has  estab- 
lished the  existence  of  dwandva  lights  between  tlie  plaint  mutt 
and  the  Bhimanakatte  mutt. 

lu  the  view  which  1  take  ot  tlie  case,  it  is  unnecessary  to  con- 
sider and  decide  whether  the  plaint  mutt  and  the  Bhimanakatte 
mutt  ore  dwandva  mutts.  Having  regard,  however,  to  the  fact  that 
the  1st  defendant  died  since  the  institution  of  this  suit  and  thus  a 
Tacancy  has  in  any  view  occurred^  1  should  have  preferred  to  dedde 
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this  question  also,  if  our  decision  thereon  could  bind  all  parties  con-  Vidj^iwma 
cemed.  But  I  refrain  from  doing  so — though  the  point  was  argued      Swami 
before  us  at  considerable  length — as  any  decision  that  we  may   y.^  ^dhi 
come  to  on  the  point,  in  the  present  suit,  will  not  bind  the  Bhima-     Thirtha 
Bakalte  mutt,   the  head  of  which  is  no  party   to  this  suit,   nor  the        -^ 
Parraya  swami,  for  the  time  being,  of  the  Cdipi  Srikrishna  temple,  ju^^TV. 
on  whose   behalf  a  right  of  nomination  is  set  up,  though  he  is  no 
party  to  the  suit  and  who,  in  fact,  has,    uii  the   death  of  the  1st 
defendant   subsequent  to  this  appeal,  ordained  and  appointed    a 
person  as  successor  who  for  the  purposes  of  this  appeal,  has  been 
joined  as  the    fSth  respondent  and)  legal  representative  of  the  1st 
defendant. 

On  the  other  question  argned  before  us,  1  am  clearly  of  opinion 
that  the  Subordinate  Judge  has  come  to  a  right  conclusion  in  hold- 
ing that  the  1st  defendant  has  not  vacated  his  office  by  reason  of 
his  lunacy.  His  conclusion  is  fully  supported  not  only  by  the  evi- 
dence of  the  defendant\s  witnesses — some  of  whom  are  the  heads  erf 
some  of  the  Udipi  mutts — but  also  by  the  evidence  of  several  of  the 
plaintiff's  witnesses — among  whom  also  there  are  the  heads  of 
some  others  of  the  Udipi  mutts.  An  instance  is  also  referred  to, 
bv  the  defendant's  loth  witness,  of  a  swami  of  the  Puttige  mutt 
having  been  a  lunatic  for  a  time — during  which  his  disciple  per- 
formed the  puja — and  having  resumed  his  office  on  recovery.  In 
the  present  case  too,  the  Subordinate  Judge  finds  that  the  Ist 
defendant  himself  was  on  a  former  occasion  a  lunatic  for  about  a 
year  and  then  recovered  for  a  short  time  and  that  even  after  he  had 
been  adjudged  a  lunatic  in  1896,  he  has  had  lucid  intervals.  The 
evidence  in  the  case  as  to  the  effect  of  lunacy  is  also  in  consonance 
with  the  principle  of  the  Hindu  Law  that  insam'ty  does  not  divest 
a  person  of  rights  and  estates  that  have  already  vested  in  him.  The 
Subordinate  Judge  has  therefore  rightly  held  that  the  disciple 
Vidyasamudra  never  became  the  head  of  the  mutt  or  succeeded  the 
Ist  defendant,  that  in  fact  he  was  never  installed  in  the  Gradhi  on 
the  declaration  of  1st  defendant's  lunacy,  and  that  the  mere  fact  of 
the  disciple  worshipping  the  mutt  deities  during  his  guru's  insanity 
does  not  amount  to  his  installation,  as  it  is  shown  by  the  evidence 
on  both  sides  that  any  other  swami  also  might  on  such  occasions 
perform  iii6  pnja. 
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Vidysparna         J  may  add  that  the  attempt  made  on  behalf  of  the  plaintiff  to 

Swami       establish  that  the  1st  defendant  has  also  forfeited  his  office  by 

Vidyanidhi   reason  of  his    immorality  has  entirely  failed  as  the    Ist  defendant 

Thirtba      }^2kH  not,  for  any  such  cause,  been  outcasted  or  excommunicated — as 
Swami.  . 
was  once  done  in  the  case  of  the  Puttige  swami   {vide  Ap.  No.  66 

Aiyan^^J.  ^^  1881)— in  which  case  the  head  of  the  mutt  can  be  properly 

deposed  from  his  position. 

No  usage  or  custom  having  been  proved  regulating  the  proce- 
dure consequent  on  the  lunacy  of  the  head  of  a  mutt,  the  important 
question  to  be  decided  is  '  What  is  the  effect  of  it,  under  the  general 
law  as  r^ards  his  relation  to  the  mutt  and  its  endowment?  On 
behalf  of  the  appellant  it  is  urged  by  the  learned  Advocate-Gene- 
ral, that  the  head  of  a  mutt  is  a  trustee  or  at  any  rate  his  position 
is  analogous  to  that  of  a  trustee,  and  that  on  the  analogy  of  the 
English  Law  of  Trusts — which  is  compendiously  reproduced  in 
Ss.  73  and  74  of  the  Indian  Trusts  Act — it  should  be  held  that  a 
new  head  of  the  mutt  may  be  appointed  in  his  place^  by  the  person, 
if  any,  entitled  to  do  so  or  by  the  Court,  if  the  former  head,  by 
reason  of  his  lunacy,  becomes  personally  incapable  to  act  in  the 
trust. 

If  the  head  of  the  mutt  was  a  trustee  and  the  trusts  of  the  in- 
stitution were  of  the  class  to  which  the  general  law  of  trust  relates, 
this  argument  will  no  doubt  carry  weight ;  and  in  a  case,  like  the 
present,  in  which  the  head  of  the  mutt  has  been  on  inquisition  found 
a  lunatic  by  the  District  Court,  which  is  the  *  Principal  Civil  Court 
of  Original  Jurisdiction'  referred  to  in  S.  73  of  the  Indian  Trusts  Act 
—the  person,  if  any,  entitled  to  appoint  a  new  head  need  not  make 
any  special  application  to  such  Court  for  an  adjudication  that  the 
head  of  the  mutt  is,  by  reason  of  his  lunacy,  personally  incapable 
of  acting  in  the  Trust,  but  may  without  such  application  appoint  a 
duly  qualified  person  as  head  of  the  mutt  in  the  place  of  the 
lunatic.  The  tact  that  a  manager  of  the  lunatic's  estate  has,  in 
this  case,  been  appointed  under  S.  9  of  Act  XXXV  of  1858, 
will  make  no  difference  (cf.  Lewin  on  Trusts,  10th  Edition, 
p.  8204  ;  Pope  on  Lunacy,  pp.  280  to  290)  ;  for  the  estate  of  the 
lunatic,  whether  the  same  be  a  trust  estate  or  his  own,  will  still 
continue  vested  in  him  and  the  manager  can  only  manage  the 
estate  of  the  lunatic,  but  not  execute  the  trust  which  involves  the 
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exercise  of  discretion.     The  appointment  of  the  2nd  defendant,  in  vidyapnrna 

-.  I.    1  "I  ,  Thirtha 

this  case,  as  guardian  of  the  person  and  manager  of  the  estate  of      Swami 
the  Ist  defendant  {vide  Sitarama  Charya  v.  Kesava  Charyay,  will   vidyanidhi 
be  no  impediment  to  the  plaintiffs  appointment  as  trustee  and      Thirtha 

head  of  the  plaint  mutt,  if  the  nomination  of  its  head  in  cases  of        

Tacancy  rested,  according  to  usage  and  custom,  with  the  head  of  the  AiyangarTl 
Bhimasettu  Mutt. 

I  am,  however,  of  opinion  that  the  head  of  a  mutt,  as  such,  is 
not  a  trn.%tee  in  the  sense  in  which  that  term  is  generally  understood 
in  the  Law  of  Trusts,  and  the  decision  of  the  question  under 
consideration  cannot  therefore  properly  be  governed  by  the 
principles  regalating  the  appointment  of  new  trustees  or  by  analo- 
gies derived  therefrom.  I  may  also  add  that  in  the  case  of 
hereditary  trustees  in  India  and  othei*  trustees  having  a  beneficial 
interest  in  the  trust  property,  the  principles  of  the  English  Law  of 
Trust — embodied  in  the  Indian  Trusts  Act — as  to  the  appointment 
of  new  trustees,  when  a  trustee  becomes  incapable  of  acting  by 
reason  of  unsoundness  of  mind,  &c.,  are  inapplicable.  So  far,  at 
any  rate,  as  mahnnts  and  heads  of  mutts  are  concerned,  the  real 
analogy  is  in  my  opinion  to  be  derived  from  the  law  relating  to 
Common  Law  *  Corporations,'  particularly  *  Ecclesiastical  Corpora- 
tions Sole',  for  in  many  respects  there  is  a  striking  similarity 
between  these  English  Ecclesiastical  Corporations  and  the  ancient 
and  well-established  muttfi  in  India  like  the  plaint  mutt>.  I  am 
unable  to  accede  to  the  learned  Advocate-General's  contention 
that  the  idea  of  a  corporation  is  an  advanced  conception  of 
jurisprudence  unknown  to  the  Hindu  Law.  Without  implying 
that  *  Trusts '  in  the  ordinary  sense  are  unknown  or  foreign 
to  Hindu  Law  (see  the  Tagore  Case)"^,  I  should  say  that  the 
notion  of  a  corporate  body  as  a  legal  entity  is  clearly  recog- 
nized and  is  decidedly  more  in  conformity  with  the  genius  of  the 
Hindu  Law  than  the  conception  of  'Trusts'  (Webb  v.  Macpherson^, 
recently  decided  by  the  Privy  Council).  In  Manohar  Ganesh 
lambtkar  v.  Lakhmiram  Oovindram*,  Sir  Raymond  West,  a 
profound  jurist  and  eminent  Hindu  lawyer,  observed  (at  pp.  263, 
264)  "  that  the  Hindu  Law,  like  the  Roman  Law  and  those  derived 

1.    I.  L.  R.,  21  M.  402.  2.    VIH,  C.  W.  N.,  p.  41  at  p  47, 

3.    I.  L.  E.,  12  B.,  247.  4.    L.  B.  I,  A.  Supp.  Vol.  at  p.  71. 
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Vidyapiiiua   from  it,  recocrnises  not  only  corporate  bodies  with  rights  of  property 

Thirtha  -|.,  .  *.  ..t.-«i  i  i^ 

Rwami  vested  in  the  corporation  apart  from  its  mdi vidua]  members,  bnt 
Vidyaiiidhi    *^^^  *^^  jaridiral  persons  or  subjects  called  foundations.     A  Hindu 

Thirtha      who  wishes  U^  establish  a   reliffious  or    charitable   institution  may, 

according  to  his  law,  express  his  purpose  and  endow  it,  and  the 

A^a^^jJjTr*  J.  ^^^^^^  ^^^1  ^^^^  ^*f^*  ^^  ^^^  bounty  or  at  least  protect  it  so  far  at 
any  rate  as  it  is  consistent  with  his  own  dharma  or  conceptions  of 
morality.  A  tru«it  is  not  required  for  this  purpose  ;  the  necessity 
of  a  trust  in  such  a  case  is  indeed  a  peculiarity  and  a  modem 
peculiarity  of  the  English  Law.  In  early  times,  a  gift  placed,  as 
it  was  expressed,  '  on  the  altar  of  god'  sufficed  to  convey  to  the 
church  the  lands  thus  dedicated.  Under  the  Roman  Law  of  pre- 
Christian  ages,  such  dedications  were  allowed  only  to  specified 
national  deities.  After  Christianity  had  become  the  religion  of  the 
Empire,  dedications  to  particular  churches  or  for  the  foundation  of 
churches  and  of  religious  and  charitable  institutions  were  mucli 
encouraged.  The  officials  of  the  church  were  empowered  specially 
to  watch  over  the  administration  of  funds  and  estates  thus  dedicat- 
ed to  pious  uses,  but  the  immediate  beneficiary  was  conceiveil  as  a 
personified  realization  of  the  church,  hospitaler  fund  for  ransoming 
prisoners  from  captivity.  Such  a  practical  realism  is  not  confined 
1 1)  the  sphere  ot*  law;  it  is  made  use  of  even  by  merchants  in 
their  accounts  and  by  furnishing  an  ideal  centre  for  an  institution, 
to  which  the  necessary  human  attributes  are  ascribed  [Dhadphale 
v.  (Turave)\  it  makes  the  application  of  the  ordinary  rules  of  law 
easy,  as  in  the  case  of  an  infaut  or  a  lunatic.  Property  dedicated 
to  a  pious  purpose  is  by  the  Hindu  as  by  the  Roman  Law  placed 
H.ctra  eornmercium,  with  similar  practical  savings  as  to  sales  of 
superfluous  articles  for  the  payment  of  debts  and  plainly  necessary 
purposes.  Mr.  Macpherson  admitted  for  the  defendants  in  this 
case  that  they  could  not  sell  the  lands  bestowed  on  the  idol  Sri 
Ranchhod  Raiji.  This  restriction  is  like  the  one  by  which  the 
Emperor  forbade  the  alienation  of  dedicated  lands  under  any 
circumstances.  It  is  consistent  with  the  grants  having  been  made 
to  the  juridical  person  symbolized  or  personified  in  the  idol  at 
Dakor  '\  Dealing  with  the  same  subject,  the  learned  authors  of 
the  Digest  of  Hindu  Law  (W.  &  B.  H.  L.,  pp.  201— 202)  remark: 
"  The  idol,  deity  or  the  religious   object  is  looked  on  as  a  kind  of 


1.    I.  L.R.,6  B.,  122. 
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hvioan  entity  and  the  successive  officiatorH  in  worship  as    a  corpo-   Viiiyopama 

ration  with  rights  of  enjoyment,    but  not  generally  of    partition  or       Swami 

alie&aiiou^  except  so  far  as  this  may  be  necessary  to  prevent  greater    vidvanidbi 

injury.     Such  endowments  are  freqaently  founded  by  sabscriptions       Tliirtha 

.                                                                                                      Swami. 
and  are  augmented  ny  gifts  and  bequests  simply  to  the  institution.        

No  rules  have,  in  a  majority  of  these  cases,  been  formally  prescribed.  Aiyangw'*"^ 
The  intention  of  the  founders  has  to  b3  gathered  from  the  tradi- 
tional practice  and  the  succession  is  thus  determined  by  the  cus- 
tom of  each  particular  institution  though  this  may  have  become 
embraced  in  some  more  extensive  custom.  And  as  to  the  manage- 
ment of  an  endowment,  it  is  not  competent  for  the  Jiolders  in  one 
generation  to  impose  rules  on  those  of  another.  The  endowment 
once  made  cannot  be  resumed,  but  performance  of  the  duties 
may  be  enforceil ''.  Again  (at  pp.  18.5,  186,  footnote)  **  The  ideal 
personality  of  the  idol  is  recognized  in  many  cases.  Under  the 
Roman  Law,  the  rea  sacrfe,  in  the  higher  sense,  were  dedicated  to 
the  public  divinities  and  this  dedication  required  the  concurrence 
of  the  public  authority  *  *  *  "^^  *  *.  The  sense  of  the  dominant 
interest  of  the  sovereign  makes  itself  manifest,  even  amongst  the 
pious  Hindus,  in  Narada's  rule  that  'whoever  gives  his  property 
away  (t.e.,  makes  a  religious  dedication,  as  gifts  for  merely  secular 
purposes  were  discountenanced)  must  have  a  special  permission  to 
do  so,  from  the  King.  This  is  an  eternal  law'  (Narada,  TransL, 
pi^e  115.  See  also,  Vyav.  May,  ch.  IV,  sec.  VII,  para.  23).  *  *  * 
♦  ♦♦♦*.  Xo  legal  restriction  has  been  placed  on  the  dedication 
of  property  to  either  public  or  private  religious  parposes  ******. 
The  inalienable  character  of  land  consecrated  to  religious  purposes 
has  been  generally  recognized,  under  the  Eoman,  Christian  and 
Mohammadan  systems  as  well  as  by  the  Hindu  Law  and  under  all 
has  sometimes  been  found  as  an  embarrassment  '\ 

In  Mahcuranee  Shibesaoiiri  Debia  v.  Modooranath\  in  which 
it  was  held  that  lands  dedicated  to  the  services  of  an  idol  cannot 
be  alienated  by  a  shebait,  though  he  can  create  derivative  tenures 
and  estates  conformable  to  usage  (c/.  Pro\aso  2  to  sec.  11  of  the 
Madras  Rent  Recovery  Act,  VIII  of  1865),  their  Lordships  of  the 
Privy  Council  virtually  base  their  decision  on  the  theory  of  the  idol 
being  a  juristic  person   and   they   observe    (at   p.   278)  ^  that    tho 

1.    13  M.  1.  A.  270. 
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Vidyapurna  rents   constituted  therefore,  in  legal  contemplation,  its  property, 
xhirtttia 

'rhe  shebait  had  not   the   legal    property,    but   only    the  title   of 

manager  of  a  religious  endowment.*  Again  in  Prosunno  Kumari 
V.  Golahchand\  in  which  it  was  held  that  shebaits  who  succeed  one 
another  form  a  continuing  representation  of  the  dehiUter  property, 
that  though  such  property  is  generally  inalienable,  yet  it  is  compe- 
tent for  the  shebait  to  incur  debts  for  the  proper  expenses  of 
keeping  up  the  religious  worship,  repairing  the  temple,  &c.,  and 
that  Judgments  obtained  against  a  shebait  in  respect  of  such  debts 
are  binding  upon  succeeding  shebaits,  though  the  decrees  could 
be  executed  only  against  the  (current)  rents  and  profits  of  the 
dehutter  property,  Sir  Montague  Smith,  in  delivering  the  Judg- 
ment of  the  Judicial  Committee,  referred  to  the  idol  as  the  owner 
of  the  property  in  an  '  ideal  sen8e%  though  in  the  nature  of  things, 
its  possession  and  management  must  be  entrusted  to  some  person 
as  shebait  or  manager.  In  Jugadamha  Dosse  v,  Poddomane  DosbC^ 
the  High  Court  of  Calcutta  observed  (at  page  330)  'Hhe  ownership 
of  the  dehuUer  property  is  vested  iu  the  idols,  the  shebaits  being, 
strictly  speaking,  not  trustees  for  the  idol,  but  managers".  In 
Na/rayarv  v.  Chintaman'  and  the  Collector  of  Than  a  v.  Han' 
Siiaram^  it  was  held  on  the  authority  of  the  decision  of  the  Privy 
Council  in  Prosunno  Kumari  v.  Golabchand^  above  referred  to, 
that  religious  endowments  in  this  country  whether  Hindu  or 
Mohamodan  are  not  alienable,  though  the  annual  revenues  of  such 
endowments,  as  distinguished  from  the  corpus,  may  be  pledged  for 
purposes  essential  to  the  institution  endowed. 


The  religious  foundations  known  as  dehutter,  devastanams  or 
temples  are  the  most  numerous  in  India  and  have  the  largest 
endowments,  especially  in  the  shape  of  lands,  assignment  of  public 
revenue  and  iewelle^3^  These  institutions  have  been  established 
for  the  spiritual  benefit  of  the  Hindu  community  in  general  or  for 
that  of  particular  sects  or  sections  thereof.  The  management  of 
these  institutions  is  vested  in  one  or  more  persons  variously  known 
iu  this  Presidency  as  dharmakartas,  panchayets,  uralans,  &c.,  but 
rofeiTed  to  in  the  ReUgious  Endowments  Act  (XX  of  1863)  and  in 


L.  R.2I.A.146.  8.    I,  L.  B.,  5  B.  393. 

16  B.  L.  B.  318.  4.     I.  L.  R.,  6  B,,  546,  at  p.  662. 

o.    L.  B.  21,  A.  145. 
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judicial  decisions  as  trustees,  managers  or  Superintendents.     Their  ^*^P?"^ 
office  is  either  hereditary  or  for  life  and  as  a  general  rule  they  have      Swami 
no  beneficial  interest  in  the  endowments  or  their  income.  As  already   vidyanithi 
stated,   the  worshippers  are   beneficiaries  only  in  a  spiritual  sense      g^^f 

and  the  endowments  themselves  are  primarily  intended  for  spiritual        

purposes,  though  indirectly  and  incidentally  a  good  number  of  Aiyangar,  J. 
people  derive  material  or  pecuniary  benefit  therefrom  as  office, 
holders,  servants  or  objects  of  charity.  In  the  decisions  above 
referred  to  at  length,  the  presiding  idol  is  treated  as  a  juristic  per- 
son in  whom  the  properties  constituting  the  endowments  are  vested. 
The  question  has  not  been  suggested  or  considered,  whether  the 
community  itself  for  whose  spiritual  benefit  the  institution  was 
founded  and  endowed  may  not  more  appropriately  be  regarded  as  a 
corporate  body  forming  the  juristic  person  in  whom  the  properties 
of  the  institution  are  vested  and  who  act  through  one  or  more  of  t 

the  natural  persons  forming  the  corporate  body, — ^these  latter  being 
the  dharmakartas  or  panchayets,  &c.,  charged  with  the  execution 
of  the  trusts  of  the  institution  and  possessing  strictly  limited  powers 
of  alienation  of  the  endowments,  as  defined  in  the  cases  cited  above. 
Though  a  fluctuating  and  uncertain  body  of  men  cannot  claim  a 
profit  a  prendre  in  aliefw  solo,  nor  be  the  grantee  of  any  kind  of  real 
property  (see  Goodman  v.  Mayor  of  Saltash)^,  yet  there  is  high 
authority  for  treating  such  a  community  as  a  corporation  of  juristic 
persons  iu  relation  to  religious  foundations  and  endowments.  Deal- 
ing with  the  history  of  Church  Endowments,  Savigny  says  : — 
('Jural  Relations '  translated  by  Itattigan,  pp.  196 — 198).  " Since 
then,  under  the  Government  of  Christian  princes^  Church  Institu- 
tions appeared  as  juristical  persons,  what  is  the  precise  point  to 
which  we  have  here  to  ascribe  the  personality,  or  how  are  we  to 
f(»in  an  accurate  conception  of  the  subject-matter  of  the  Bights  of 
Property  existing  in  them  ?  Above  all,  the  following  contrast  to 
the  earlier  period  is  here  unmistakeable.  The  ancient  gods  were 
conceived  as  individual  ^Persons'  resembling  individual  visible 
men  that  one  sees  around  one,  and  nothing  was  more  natural  than 
that  each  of  them  should  have  his  own  personal  property,  while  it 
was  only  a  further  development  of  the  same  thought  when  the  God 
who  was  venerated  in  a  particular  temple  was  represented  as  a  Juris- 
tical Person  and  indeed  even  granted  personal   privileges.    The 

1.    L.  R.,  7  A.  C.  688,  at  p.  648. 
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Vidyapnrna  Christian  Church  on  the  other  hand  rests  on  the  belief  in  One  God 
Thirtha 
Swami      a^d  it  is  united  together  by  this  common  belief  and  by  the  distinct 

VidywiidU   revelation  of  that  one  God  to  one  Church.     It  was  an  easy  matter 

Thirtha      therefore  to  import  the  same  principle  of  unity  also  into  Property- 

relations,  and  this  conception  in   fact  finds  expression  in  wholly 

Aiyan^M^j.  different  periods  of  time,   as  well  in  the  teachings  of  writers  as  in 
the  sentiments  and  mode  of  expression  of  the  individual  Founders 
of  Endowments.     Thus  it  happened  quite  commonly  that  at  times 
Jesus   Christ,  at  other  times  the  Universal  Christian  Church,  or 
her  visible  head,  the  Pope,  was  designated  as  the  Proprietor  of  the 
Church  Estate.     But  a  closer  consideration  must  lead  to  the  convic- 
tion that  this  conception  is  wholly  inapplicable  to  the  necessarily 
restricted  province  of  law  and  that  the  recognition  of  individual 
juristical  persons  even  with  reference  to  Church  Property  must  be 
substituted  for  it  ********  *.     The  subject  of  the  succes- 
sion (where  a  testator  leaves  property  to  a  church)  is  therefore  a 
particular  Church  Community,  that  is  to  say,  the  corporation  of 
Christians  appertaining  to  that  church  *  *  *  *  'J.     These  writers 
uniformly  recognize  the  particular  Church  Community  as  the  pos- 
sessor of  the  church  property,  for  instance,  therefore,  in  regard  to 
Parochial  Estates,  the  Totality  of  the  Parishioners.*'  (See  also  Pollock 
and  Maitland,  History  of  the  English  Law,  Vol.  1,  p.  4804).    For  all 
practical  purposes,  however,  it  is  immaterial  whether  the  presiding 
idol  or  the  community  of  worshippers  is  regarded  as  the  corporation  or 
juristic  person  in  whom  the  properties  are  vested,  though  from  juristic 
point  of  view  there  may  be  a  difference  of  opinion  as  to  which  theory 
is  the  more  scientific.  In  the  words  of  a  recent  writer  on  Jurisprudence 
(Salmond's  Jurisprudence  (1902),  p.  346)  "  the  choice  of  the  corptis 
into  which  the  law  shall  breathe  the  breath  of  a  fictitious  person- 
ality is  a  matter  of  form  rather  than  of  substance,  of  lucid  and 
compendious  expression  rather  than  of  legal  principle,"  though,  as 
pointed  out  by  the  same  writer,  the  tendency  of  English  law  is  to 
prefer  the  process  of   '  incorporation '  (of  human  beings)  to  that  of 
*  personification  '  (of  objects,  e.  3.,  a  charity,  or  of  institutions,  c.  j., 
a  church,  &c.). 

Next  to  these  temples  and  devastanams,  the  most  important 
religious  foundations  in  this  country  are  the  ancient  mutts  presided 
over  almost  invariably  by  learned  and  pious  ascsiics.  The  origin 
and  growth  of  these  mutts  is  described  in  the  Judgments  of  this 
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Court  in   Sammantha    Pandara  v.  SeUappa  Setti^   and    GUyana  Vidyapuma 
Sambandha   Pandara   Sannadhi  v.    Kandasami   Tambiran^  and      Swami 
in  the  recent  work  of  Mr.  Ghose  on  Hinda  Law  (Ch.  VIII).    As  vidyanidhi 
stated  already^  there  is  a  considerable  similarity  between  these      Thirtha 

mutts  and  ecclesiastical  corporations  in  Europe,  in  respect  of  their        

o"gi">  growth,  and  object.  Speaking  o£  the  early  history  of  ^ylj^^'j. 
bishops  in  Europe,  Cripps,  in  his  *  Law  of  the  Church  and  Clergy' 
(3rd  Edition,  at  page  74)  observes :  "  For  many  centuries  after 
the  Christian  era  the  bishop  was  the  universal  incumbent  of  his 
diocese  and  received  all  the  profits,  which  were  then  but  offerings 
of  devotion,  out  of  which  he  paid  the  salaries  of  such  as  officiated 
under  him  as  deacons  and  curates  in  places  appointed.  After- 
wards when  churches  became  founded  and  endowed  he  sent  out 
his  clergy  to  reside  and  to  officiate  in  those  churches,  reserving 
to  himself  a  certain  number  in  his  cathedral  to  counsel  and 
assist  him.''  The  origin  and  growth  of  mutts  in  this  country 
i«  thus  described  in  the  two  Judgments  of  this  Court  already  refer- 
red to  :  "  A  preceptor  of  religious  doctrine  gathers  around  him  a 
number  of  disciples  whom  he  initiates  into  the  particular  mysteries 
of  the  order  and  instructs  in  its  religious  tenets.  Such  of  these 
disciples  as  intend  to  become  religious  teachers  renounce  their 
connection  with  the  family  and  all  claims  to  the  family  wealth  and 
as  it  were,  affiliate  themselves  to  the  spiritual  teacher  whose  school 
they  have  entered.  Pious  persons  endow  the  school  with  property 
which  is  vested  in  the  preceptor  for  the  time  being  and  a  home  for 
the  school  is  erected  and  mattam  constituteil,  Sammantha  Pandara 
v.  Sellappa  Chetti^.  The  ascetics  who  presided  over  them  were  held 
owing  to  their  position  as  religious  preceptors,  and  often  also  in 
consequence  of  their  own  learning  and  piety,  in  great  reverence 
by  Hindu  princes  and  noblemen  who  from  time  to  time  made  large 
presents  to  them  and  endowed  the  mutts  under  their  control  with 
grants  of  land.  Thus  a  class  of  endowed  mutts  came  into 
existence,  in  the  nature  of  monastic  institutions  presided  over  by 
ascetics  or  sannyasis  who  had  renounced  the  world."  The  object 
of  these  mutts  is  generally  the  promotion  of  religious  knowledge, 
the  imparting  of  spiritual  instruction  to  the  disciples  and  followers 
of  the  mutt  and  **  the  maintenance  and  strengthening  of  the  doc- 
trines and  tenets  of  particular    schools  of  philosc^hy.      These 

1.    L  L.B.,aM.176.  3.    I.  I*.  B.,  10  M.  876. 
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Vidyapwna  institations  have  thus  exercised  considerable  influence  over  the 
Swami      laymen  in  their  neighbourhood;  becoming  centres  of  classical  and 

Vidyimidhi   r^Ugious  learning."     The  two  classes  of  institutions,  viz,,  temples 

Thirtha      and  motts,  are  thus  supplementary  in  the  Hindu  Ecclesiastical 

system,  both  conducing  to  spiritual  welfare,  the  one  by  affording 

Aiyang^j.  Opportunities  for  prayer  and  worship,  the  other  by  facilitating 
spiritual  instruction  and  the  acquisition  of  religious  knowledge — 
the  presiding  element  being  the  deity  or  idol  in  the  one,  the 
learned  and  pious  ascetic  in  the  other.  The  position  of  the 
head  of  the  mutt  is  thus  not  the  same  as  or  analogous  to 
that  of  managers  or  dharmakartas  of  devastanams  and  temples, 
but  resembles  more  that  of  Bishops  and  Archbishops  in  the 
Christian  System  of  Europe.  In  the  case  of  temples,  the  endow- 
ments whether  in  the  shape  of  landed  property  or  tasdik  allowances 
have  to  be  devoted  to  the  carrying  out  of  the  specific  purposes  con- 
nected with  the  temple,  i.  e.,  the  daily  worship  and  the  periodical 
ceremonies  and  festival— purposes  defined  and  settled  by  usage  and 
custom  and  generally  recorded  in  what  is  known  as  the  ^dittam' — 
and  the  dharmakartas  are  mere  trustees  for  the  carrying  out  or 
executing  of  such  trusts.  In  the  case  of  mutts>  however,  such  defi.n- 
ed  and  specific  purposes  immediately  connected  with  the  mainten- 
ance of  the  mutt  as  an  institution,  are,  in  the  nature  of  things,  very 
limited  and  a  large  part  of  the  income  derived  from  the  endowments 
of  the  mutt  as  well  as  from  the  money-offerings  of  its  disciples  and 
followers — which  offerings  as  a  rule  are  very  considerable — ^is  at 
the  disposal  of  the  head  of  the  mutt  for  the  time  being,  which  he 
is  expected  to  spend,  at  his  will  and  pleasure,  on  objects  of 
religious  charity  and  in  the  encouragement  and  promotion  of 
religious  learning.  His  obligation  to  devote  the  surplus  income 
to  such  religouR  and  charitable  objects  is  one  in  the  nature  only 
of  an  imperfect  or  moral  obligation  resting  in  his  conscience 
and  regulated  only  by  the  force  of  public  opinion  and  he  is  in 
no  way,  whether  as  a  trustee  or  otherwise,  accountable  for  it  in 
law.  A  corporation,  however,  like  any  natural  person  can  act 
as  a  trustee  (Lewin  on  Trusts,  10th  Edition,  p.  3i) ;  Kent's  Com- 
mentaries, Vol.  2,  p.  280),  and  it  is  not  uncommon  that  a  mahnnt 
or  head  of  a  mutt,  as  a  corporation  sole,  is  appointed  as  a  trustee, 
manager  or  superintendent  of  important  temples,  devastanams  und. 
katalaia  and  in  that  capacity,  he  is  accountable  and  responsible. 
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like  any  other  trustee,  manager  or  superintendent  of  such  religious  Vidya-porna 
institutions.     In  legal  contemplation*  therefore^  the  head  of  a  mutt,      Sw^uni 
as  such,  has  an  estate  for  life  in  its  permanent  endowments  and  an   vidyanidhi 
absolute  property  in  the  income  derived  from  the  ofierings  of  his      '£hirtha 

followers,  subject  only  to  the  burden  of  maintaining  the  institution.        

Over  the  corpus  of  the  endowment,  however,  his  power  of  dispo-  Aij^n^^J. 
sition  is  very  limited  as  in  the  case  of  managers  of  temples  and 
devastanams.  He  cannot  alienate  or  charge  tae  corpus  or  the 
income  beyond  his  own  life-time,  so  as  to  bind  the  mutt  and  his 
snccesaora,  except  for  purposes  plainly  necessary  for  the  maintenance 
of  the  mutt.  It  should  however  be  borne  in  mind  that  such  neces- 
sity can  arise  but  rarely  in  the  case  of  mutts  and  at  any  rate  not  to 
the  extent  to  which  it  may,  in  the  case  of  temples.  And  except 
ander  such  circumstance,  an  alienation  of  the  corpus  or  a  churge 
thereon  made  by  him  and  debts  incurred  by  him  will  not  bind  the 
matt  or  his  successors,  merely  because  the  same  was  made  or 
incurred  for  general  religious  and  charitable  purposes  appropriate 
to  an  ascetic  or  the  head  of  a  mutt.  If  the  decision  of  this  Court  in 
Samniantha  Pandara  v.  Sellappa  Cheiti^  is  to  be  taken  as  a  ruling 
that  a  debt  incurred  by  the  head  of  a  mutt  is  binding  upon  his 
soccessor,  because  it  was  incurred  for  such  purposes  though  it  was 
not  plainly  necessary  for  the  maintenance  of  the  mutt  as  such,  I 
am  with  all  deference  unable  to  concur  in  it. 

It  will  thus  be  seen  that  the  property  of  the  mutt  is,  like  the 
benefice  of  a  bishopric  of  the  Christian  church,  substantiall  yinalien- 
able;  the  head  of  the  mutt  for  the  time  being,  has,  like  the 
bishop  {vide  Stephen's  Comm.,  Vol.  2,  p.  765 ;  Wall  v.  Nixon*, 
Encycl.  of  the  Laws  of  Eng.,  Vol.  IV,  tit.  'Ecclesiastical  Corpo- 
rations'): subject  however  to  the  limited  burden  of  maintaining  the 
matt,  absolute  dominion  over  the  revenues  accruing  during  his  life- 
time. Thus  in  Knight  v.  Mosely^,  Hardwicke  speaking  of  the 
estate  of  a  parson — which  is  even  more  analogous  to  that  of 
the  head  of  a  mutt  in  India — said  that  he  ^as  a  fee  simple  qualified 
and  under  restrictions  in  right  of  the  church,  but  he  cannot  do 
everything  that  a  private  owner  of  an  inheritance  can.'  To  the 
same  effect,  but  speaking  more  generally  of  all  ecclesiastical  corpo- 
rations sole,  Jessel  M.  U,  in  MulUnerv,  Midland  Railway  Company* 

1.    I.  L.  E..  2  M,  175.  2.    S.  B.  R.  726. 

\    Ambler  176,  L.  C.  4.    L.  E.,  11  Ch.  D.  at  pp.  fi22,  628. 
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^  Th^h^*   said :     "  As  regards  ecclesiastical  corporations   sole,  it  was   long 

Swami      since  decided  as  to  rectors,  vicars  and  others   that  though   in  a 

Vidyanidhi   certain  sense  owners  in  fee  simple,  yet  in  many  respects  they  had 

™ai!ir     ^^^^  ^^^  powers  of  tenants  for  life.     Of  course  no  owner  in  the  fee 

simple  cun  actually  enjoy  beyond  his  life  and  therefore  to   that 

Aiyangar,  J.  oxtent,  they  were  no  better  and  no  worse  off  than  other  owners 
in  fee  simple.     But  it  was  said  that  being  seized  in  right  of  their 
churches,  they  had  not  the  ordinary  powers  of  other  proprietors  in 
fee  simple  *****  and  they  were  not  allowed  to  use  their  pro- 
perty in  the  same  way  as  ordinary  owners  of  land/'      The  Master 
of  the  Rolls  then  points  out  that  *  such  restricted  ownership  and 
restricted  rights'  are  nothing  '  new  or  remarkable,'  and  by  way  of 
further  illustration    refers  to  charity  corporations  and  municipal 
corporations.     The  head  of  the  mutt  being  an  ascetic,  there  are  no 
rights  of  inheritance  between  him  and  his  blood-relations  and  the 
unexpended  portion  of  the  revenues  devolves,  according  to  custom, 
on  the  succeeding  head  of  the  mutt,  along  with  the  corpus  of  the 
mutt  property.     In  this  respect  the  case  of  the  bishop  is  different, 
as  the  properties  belonging  to  him  personally — including  his  savings 
from  the  revenues  of  the  benefice — devolve  upon  his  legal  represen- 
tatives or  heirs,  as  the  case  may  be,  and  not  upon  his  successor  in 
office.    As  regards  succession,  it  is  regulated  in  the  case  of  mutts  by 
the  custom  or  usage  of  each  particular  mutt,  but  in  most  cases,  especi- 
ally in  Southern  ludia,  the  successor  is  ordained  and  appointed  by 
the  head  of  the  mutt  during  his  own  life-time  and  in  default  of 
such  appointment,  the  nomination  may  rest  with  the  head  of  some 
kindred  institution  or  the  successor  may  be  appointed  by  election 
by  the  disciples  and  followers  of  the  mutt  or  in  the  last  instance  by 
the  Court  as  representing  the  sovereign.     But  whatever  differences 
of  detail  there  may  be  between  the  head  of  a  mutt  in  India  and  u 
bishop  or  other  similar  ecclesiastical  person  in  Europe,  there  is  a 
striking  similarity  between  the   two  in  respect  of  the  corporate 
character  of  the  office  and  the  beneficial  enjoyment  of  the  income 
by  the  incumbent  and  in  my  opinion  therefore  the  head  of  a  mutt 
is  as  much  a  'corporation  sole',  as  a  bishop  admittedly  is,  each 
,  being  equally  with  the  other    "  a  body  politic   having  perpetual 
succession  and  being  constituted  in  a  single  person,  who  in  right  of 
some  office  or  function,  has  a  capacity  to   take,  purchase,  hold  and 
demise  (and  in  some  particular  instances,  under  qualifications  and 
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restrictions,  power  to  alien)  lands,  tenements  and  hereditaments,  to    Vidyftpuma 
him  and  his  successors  in  such  office  for  ever,  the  succession  being      Swami 
perpetual  but  not  always  umnterruptedly  continuous^'.     (Grant  on    vid  anidhi 
Corporations,  p.  625;    see  also    Kent's  Commentaries,  Vol.  2,  p.      Thirtha 

274).     As  in  the  case  of  a  bishopric,  perpetual  succession  in  a  mutt        

is  secured  by  the  provision  for  nomination  of  a  successor  (whether  jUyaMgar"j 
by  the  head  of  the  mutt  or  otherwise)  and  by  the  restriction  against 
alienation — though  owing  to  delay  in  the  nomination  of  a  successor, 
in  cases  in  which  the  deceased  head  of  the  mutt,  has  failed  to  ordain 
and  nominate  a  successor,  there  may  occasionally  be  periods  of 
interregnum  or  vacancy  during  which  there  is  none  in  existence  in 
whom  the  corporation  resides  and  is  visibly  represented  (see  Challis, 
Real  Property,  2nd  Edition,  p.  91). 

The  continuity  in  the  designation  of  the  head  of  the  mutt 
(though  in  some  cases,  with  a  slight  variation  to  identify  the 
natural  person)  and  the  use  of  a  corporate  seal  are  other  indicia  of 
the  corporate  character  of  the  institution  (c/.  a  notable  instance  of 
an  ecclesiastical  corporation  sole,  in  S.  A.  No.  388  of  1 902*  quite 
recently  disposed  of,  being  the  spiritual  office  of  *  Veda  Vrithi '  in  a 
village,  endowed  with  a  small  Inam,  the  advowson  or  the  right  of 
presentation  to  the  office  belonging  to  the  Brahmin  community  of 
the  village). 

Far  from  being  foreign  to  the  Hindu  Law,  the  conception  of  a 
*  corporation '  was  worked  out  not  only  in  respect  of  religious 
foundations  and  establishments  and  eleemosynary  institutions,  but 
also  in  respect  of  lay  institutions  and  offices.  The  King  in  India 
was  as  much  a  corporation  sole  as  the  King  in  England^  and  many 
subordinate  chiefs  of  principalities  and  feudatories  which  were 
in  the  nature  of  a  Raj,  were  also,  by  custom,  prescription  and 
sometimes  even  by  charter,  ^corporation  sole'  in  analogy  to  the 
King,  though  the  chiefs  themselves  were  not  really  invested  with 
sovereign  authority.  Several  ancient  zemindaris,  both  here  and  in 
the  north, — which  were  in  the  nature  of  a  Raj  or  principality — and 
(he  ancient  '  stanoms '  of  Malabar,  really  fall  under  this  category. 
In  two  learned  articles  in  the  Law  Quarterly  Review  (Vol.  XVI, 
p.  335,  and  Vol.  XVII,  p.  131),  Professor  Maitland  has  made  an 
attempt  to  criticise  the  '  concept '   of  a   ^  corporation  sole,'  and 
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Vidyapurna  especially  as  regards   the   Crown,  he  suggests  that  the  King  is 

Swami      properly  not  a  'corporation  sole/  but  *' the  head  of  a  highly  complex 

Vidyanidhi   ^^^  ^ig^ly  Organised  corporation  aggregate  of   many",  he  and  his 

Thirtha      subjects   together  forming   the   corporation.     Referring   to   these 

Swami. 
articles,  Mr.  Salmond  in  his  '  Jurisprudence    (Edition  of  1902,  p. 

Aiyanga^"j.  ^^^  footnote)  point8|out  that  "  corporations  sole  are  not  a  peculiarity 
of  English  Law'',  that  ^  the  distinction   between  the  two  forms   of 
incorporation  (viz,,  aggregate  and  sole)  is   well  known  to    foreign 
jurists'  and  that  the  conception  of  a  corporation  sole  "  is  perfectly 
logical  and  capable  of  serious  and  profitable  uses".     Whichever 
may  be  the  more  correct  theory  as  regards  the  Crown — and  even  as 
to   this,  the   same  learned  writer  explains  (p.  363)  that  under  a 
monarchical   system   of  Government,  where  '' everything  which  is 
public  in  fact  in  conceived  as  royal  by  the  law,  there  is  no  need 
or  place  for  incorporate  commonwealth,  re«  pwfe^ica  or  nniveraitus 
regni^  and  *  the  citizens  of  the  State  are  not  fellow-members  (with 
the  King)  of  one  body  politic  and  corporate,  but  fellow-subjects 
of  one  sovereign-lord'  who  is  a  corporation  sole.     Whichever  may 
be  the  more  correct  theory  as  regards  the  Crown,  it  is  undoubted 
that  the  holders  of  several   public  offices  have  been   constituted 
corporations  sole,  by  recent  statutes  and  described  as  such  (t^e 
Pollock  on  Contracts,  7th  Edition,  at  p.  116;  XVII,  Law  Quarteily 
Review  (lyOl),  pp.  144  to  146.    For  an  instance^  in  India,  see  S.  6 
of  the  Charitable  Endowments  Act,  VI  of  1890).    In  a  similar  way 
a  corporate  character  also  formerly  belonged  to  several  important 
public  offices  in  India,  especially  military  and  police,  notably  poli- 
gars.     Except  in  the  case  of  the  *  stanoms'  of  Malabar, — which  still 
preserve  their  original  corporate  character,  the  stanis  still  being 
corporations  sole — the  corporate  character  of  ancient  zemindars  and 
poligars,  has,  by  a  long  course  of  judicial  decisions,  been  destroyed 
and  an  anomalous  law  of  iropartibility  and  of  descent  to  a  single 
heir  based  unscientifically  on  family  custom  substituted  therefor, 
with  the  result  that  an  issue  is  raised  in  each  case  as  to  whether 
the  zemindari  or  poliem  is   partible  or  impartible — an  issue  alto- 
gether alien  to  and  unmeaning   in  respect  of   a   corporation, — the 
onus   being    thrown   on  the  party  affirming  its  impartibility.     The 
incident  of  inalienability  attaching  to  the  corporate  character  has 
suffered  still  more.     In  the  earlier  decisions  ending  with  tho  case 
of  Chintulapati  Chinna   Simhadri  Baj  v.  The  Zemindar  of  Vizia* 
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nagaram^  the  principle  that  a   Zemindar  had  only  an  estate   for   Vidjapunm 
life  was  generally   recognised  and  acted  upon.     In  the  case  last      Swami 
mentioned,  HoUoway,  J.,  said  :  "  The  ratio  decidendi  of  all  the  cases   vidyanidW 

down  to   tho   two  latest  (1    Mad.  H.  C.  R.,    pp.  148    and    455)      Thirtha 

Swaini. 
clearly  is    that  the  zemindar  has  really  an  estate  analogous  to  an        

estate  tail  as  it  originally  stood  upon  the  statute  De  Bonis*    He  Aiyangar^. 
is  the  owner,  but  can  neither   encumber  nor   alienate   beyond  the 
period  of  his  own  life.     If  he  had  sold>  the  sale  would  be  inopera- 
tive beyond  his  life  and  would  amount  merely  to  an  alienation  of 
his  life  interest.    It  was  most  unfortunate  that  the  estate  of  an 
ancient  zemindar  in  India  should  have  been  likened  by  that  eminent 
Judge  to  an  estate  tail  under  the  English  Law^  as  it  stood  under 
the  statute  De  Donia  instead  of  to  the  estate  of  a  natural  person 
constituting  with  his  predecessors  and  successors^  a  corporation  sole* 
The  result  has  been  that  the  theory  of  an  estate  for  life  had   to   be 
gradually  abandoned  as  the  same  was  not  based  on  any  intelligible 
or  sound  legal  basis.    Until  the  decision  of  the  Privy  Council  in  Bani 
Sariaj  Kuari^s  case'*,  the  trend  of  judicial  decisions  in  India  was  to 
apply  to  alienations  made  by  the  holder  of  an  impartible  zemindari, 
the  principles  of  the  Mitakshara  Law  applicable  to  alienation  of 
ordinary  partible  property.     If  the  zemindar  had  no  coparceners 
who  if  the  property  were  partible  would  be  entitled  to  a  share, 
it  was  held  that  the  zemindar  could    at    his    will    and    pleasure 
alienate  the  whole  or  any  part  of  the  zemindari^  whether  by  act 
inter  vivos  or  by  will  notwithstanding  that  the  zemindari  was  an 
ancestral  one.      Where  however  the  zemindar  had  such  coparce- 
ners he  was  regarded  as   occupying    the    position    of  managing 
member   of  an  undivided  Hindu  family   and  his  alienations  were 
upheld    only    if    they  were  within  the  powers  of  such  managing 
member.    Since  the  decision  of  the  Privy  Council  in  Girdhare  Lall 
T.  Kantoo  LalP  in  1874,  even  the  doctrine  of  the  pious  obligation 
of  the  son  to  discharge  the  debts  of  his  father^  if  they  were  not 
illegal  or  immoral^  has  been  extended  to  the  holders  of  impartible 
zemindaris.     The   restriction  of   the  alienation  of   an   impartible 
sonindari  having  been  falsely  based  on  the  Mitakshara  doctrine 


1.    2  M.  H.  C.  B.,  138.  3.    I.  L.  B.,  10  A.  p.  373. 

3.    L.  K.  L  I,  A.  321 :  S*  C.  14  B.  L.  R,  187. 
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Vidyapurna  applicable  to  ji Ant  family  property  owned  hy  all  the  coparceners 
Swami       the  result  Avas  that  wheu    the  question    was    raised    before    the 

Vd  ^'  idKi   •'^^^i^^l  Committee  in  8artaj  Kuari's  case,  it  was  decided  that  the 

Thirths      Mitakshara   doctrine  was  inapplicable,  the  coparceners  not  being 

'     joint  owners  with  the  zemindar  and  that  the  zemindar  therefore 

A^ttSwrj.  could,  as  sole  owner,  alienate  zemindari  or  any  portion  thereof 
at  his  will  and  pleasure.  If  the  succession  of  a  single  heir  by  a 
rule  of  promigeniture  or  the  selection  of  the  most  competent 
among  the  heirs  to  succeed  to  the  zemindari  or  poliem — subject 
in  either  case,  to  confirmation  by  the  ruling  power,  the  property 
of  a  corporatioii  not  being,  in  law,  an  estate  of  inheniance — and 
the  incident  of  inalienability  had  both  been  based  on  what  I 
consider  was  the  sound  jural  basis,  viz,,  that  the  zemindar  or 
poligar  was  a  civil  corporation  sole,  charged  (even  now)  with 
gtt(m- public  duties  [vide  the  Judgment  of  Judicial  Committee 
in  the  Madr^is  dailway  Company  v.  Zemindar  of  Kavattnagar)  > 
and  that  each  natural  person  who  J  or  the  time  being  was  zemindar 
or  poligar,  had,  as  in  the  case  of  ecclesiastical  corporations,  only 
a  life  estate  in  the  zemindari  with  a  very  restricted  power  of 
alienation  for  necessary  purposes,  but  with  absolute  beneficial  enjoy- 
ment of  the  revenues,  subject  only  to  the  burden  of  maintaining 
or  making  suitable  allowances  for  the  members  of  the  family,  the 
question  as  to  whether  polienis  and  ancient  zemindaris  were  in 
each  case  partible  or  impartible  would  not  have  arisen;  the 
anomaly  of  resting  their  iuipartibility  on  family  custom  and  of 
applying  to  zemindars  and  poligars  the  law  regulating  the  powers 
of  managing  members  of  undivided  Hindu  families — powers  which 
supplemented  as  they  have  been  by  the  English  equitable  doctrine 
laid  down  in  Hanuman  Prasad's  case  are  ample  and  elastic  enough 
to  bring  about  in  course  of  time  the  disintegration  of  zemindaris 
and  poliems,  no  less  than  of  ordinary  partible  estates;  and  the 
decision  of  ISartaj  Ktmri^s  case  which  was  but  the  logical  outcome 
of  basing  the  impartibility  of  those  estates  on  the  unsoutid  principle 
of  family  custom  regulating  succession  by  primogeniture  would 
have  been  averted.  The  corporate  character  of  those  institutions 
having  however  long  been  destroyed  by  judicial  decisions,  and  by 
the  fiscal  laws  relating  to  the  sale  of  land  for  arrears  of  revenue 
due  to  Government  and  in  no  small  degree,  by  a  stereotyped  form 
1.    14  B.  L.  B.,  209  at  p.  217. 
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of  saimiad   which   was  indisoriminatfily  issued   under  Begalation  Vidy^purna 

ZXV  of  1802  in  the  case  of  all  estates  whether  they  were  ancient  Sawmi 

zemindaris  and  poUem   or  merely  mittahs  or  proprietary  estates  vid  Miidhi 

created  under  the  Regulation — in  respect  of  which  latter  class  alone  Thirtha 

(he  form  of  sannad  was  appropriate — ^it  is  unnecessary  to  elaborate  

any  further  the  theory  of  '  lay  civil  corporations'  under  the  common  j^^^^^j. 
law  of  this  country  and  advert  at  any  length  to  the  origin  and 
l^owth  of  these  as  important  political  and  official  institutions. 

I  confess  that  the  theory  of  the  ecclesiastical  and  lay  institu- 
tions above  referred  to  being  "  corporations  sole"  may  seem  an  ^  old- 
fashioned  sort  of  notion'  not  likely  to  commend  itself  readily  to  the 
modern  mind  imbued  with  the  equitable  doctrine  of  'Trusts'  on  the 
one  hand  and  the  ideas  of  '  municipal  corporations'  and  'joint-stock 
companies'  on  the  other,  as  well  as  with  ideas  of  unfettered  freedom 
of  alienation  both  inter  vivos  and  by  will  and  of  acquisition  by  a 
trespasser  or  wrongdoer  of  ownership  and  of  limited  interests  in 
immoveable  property  under  the  operation  of  the  law  of  limitation  by 
the  wrongdoer  persevering  in  his  wrong  for  over  the  statutory 
period  whether  he  be  conscious  or  unconscious  of  his  wrong.     But 

I  sincerely  trust  that  in  the  interests  of  the  moral  well-being  to  the 
people  of  this  country  and  of  its  '  peace  and  good  government'  the 
notion  will  not  die  out  in  the  case  at  any  rate  of  ecclesiastical  and 
eleemosynary  institutions  as  it  has  died  out  in  the  case  of  lay 
institutions,  and  that  their  corporate  character  will  be  preserved 
and  their  disintegration  arrested  by  extending  to  them  the  bene- 
ficent provision  of  Madras  Regulation  X  of  1831,  which  saves  the 
bnded  estate  of  minors  from  liability  to  sale  for  arrears  of  revenue 
dae  to  Government — the  Collector  of  course  being  at  liberty  to  real- 
ise the  arrears  by  assuming  management  of  the  estate  under  Act 

II  of  18(J4, — by  prescribing  in  lieu  of  the  existing  period  of  12 
years  from  the  date  of  the  alienation  or  adverse  possession  {vide 
Onanasambantha  v.  Velu  Pandaram,^)  a  period  of  limitation  of  60 
years  for  suits  to  recover  possession  of  immoveable  property  forming 
the  endowment  of  a  public  charitable  or  religious  institution^  which 
has  been  improperly  alienated  or  held  adversely  to  the  institution^ 
and  lastly,  (though  not  least)  by  amending  the  Religious  Endow- 
ments Act  (XX  of  1863)  so  as  to  better  define  the  constitution  of 

1.    I.J,.E.,  23M.271P.  C, 
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^>^y^«nia   the  committeee  established   under  it,  the  powers   and   duties  of 
Swami      committees  and  trustees  and  their  mutual  legal  relations  and  render 

VidyanidhS  ^oTO  efifoctive  the  control  of  the  judiciary  over  the  administration 

Thirtha      ^f  religious  endowments,  without  in  any  degree  departing  from  the 

—        fundamental  principle  of  the  Act,   of  severing  the  connection  of 

Aiyangar,  J.  ^b©  executive  authorities  with  such  administration. 

Reverting  now  to  the  subject  of  religious  or  ecclesiastical  cor- 
porations sole,  the  question  to  be  next  considered  is  the  effect  of 
lunacy  on  the  status  and  rights  of  a  mahunt  or  head  of  a  mutt.     He 
no  doubt  becomes  incapable  of  discharging  the  spiritual  as  well  aa 
the  temporal  functions  of  his  office,  but  his  lunacy  cannot  divest 
him  of  the  life-estate  which  he  has  in  the  properties  of  the  mutt, 
nor  can  it  divest  him  of  his  status  as  head  of  the  mutt.     The  only 
course  for  the  purpose  of  securing  the  due  discharge  of  the  spirit- 
ual function  of  the  office  and  the  management  and  preservation  of 
the  endowment  and  its  income  is  to  provide  suitable  agency  for  the 
purposes.      Whereas  in  the  present  case,  the  head  of  the  mutt  has 
been  found  a  lunatic  on  inquisition  under  Act  XXXV  of  1858,  no 
difficulty  will  arise.     Under  section  9  of  the  Act,  the  Court  ap- 
points a  '  manager'  of  his  estate ;  and  the  lunatic  has  a  lif  e-estato 
in  the  endowments  of  the  mutt — subject  to  the  obligation  of  main 
taining  the  mutt  out  of  the  income— the  manager  is  entitled  to  take 
charge  of  such  estate  and  manage  the  same  on  behalf  of  the  lunatic 
and  provide  for  the  conduct  of  the  necessary  worship  and  the  reli- 
gious ceremonies  of  the  mutt,  by  appointing  persons  duly  qualified 
for  the  purpose.    The  surplus  income  left  after  meeting  the  neces- 
sary and  customary  expenses  of  the  mutt,  will  accumulate  for  the 
benefit  of  the  lunatic  and  his  successors.     If  the  head  of  the  mutt 
should  recover  his  sanity  and  such  recovery  is  declared  by  the  Court 
under  section  2t  of  the  Act,  he  will  of  course  be  entitled  to  resume 
the  rights  and   duties   of  the  office  and  discharge  his    temporal 
and  spiritual  functions.   This  procedure  is  substantially  the  same  as 
the  one  obtaining  in  Europe  both  under  the  Canon  Law,  and  in  the 
Church  of  England,  when  a  bishop  becomes  insane.     The  author 
of  the  '  Praelectiones  Juris  Canonici'  (Vol.  II,  p.  351)  refers  to  the 
opinion  of  some  who  think  that  from  the  point  of  view  of  the  'jus 
naturalis^  a  bishop  loses  his  jurisdiction  from  the  very  fact  that  he 
falls  into  a  state  that  be  can  never  enjoy  it;  and  combating  this 
view,  he  observes  that  this  cannot  be  accepted  inasmuch  as  human 
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rights  once  lawfully  acqaired  are  retained  even   though  he  who  ^  m?*Sh^* 
holds  them  cannot  exercise  them  himself,  for  they  can  be  exercised       Swami 
m  his  name  by  delegating  them — a  principle  which  is  in  accordance  vjdyi^idjii 
with  the  genius  of  the  Hindu  Law.     Under  the  Canon  Law,  when     ™^**? 

an  archdeacon  or  any  other  person  installed  in  an  ecclesiastical        

office  is  attacked  by  lunacy  or  a  disease  by  which  he  is  rendered  Aiyangar,  J. 
unfit  to  carry  out  the  duties  which  appertain  to  him,  his  Dignity  or 
Office  or  Benefice  does  not  fall  vacant,  nor  is  he  to  be  deprived  of 
it,  but  provision  is  to  be  made  for  a  co-adjutor  to  him,  a  portion 
suitable  for  the  livelihood  of  the  co-adjutor  being  deducted  from 
the  returns.  Moderate  clothing  and  food  should  be  provided  for  the 
co-adjutor  in  such  a  way  that  the  whole  of  what  is  left  of  the  pro- 
fits (after  such  provision  has  been  made)  should  remain  to  the  in- 
capacitated prelate  or  beneficiary  {vide  Tit  ^  Juris  Canonici  Theoria,^ 
Vol.  I,  p.  84).  In  Burn's '  Ecclesiastical  Law'  (Vol.  I,  p.  806  Tit. 
'  Co- Adjutor')  it  is  stated  :  "In  cases  of  any  habitual  distemper  of 
the  mind  whereby  the  incumbent  is  rendered  incapable  of  the  admin- 
istration of  his  cure,  such  as  frenzy,  lunacy  and  the  like,  the  laws  of 
the  church  have  provided  co-adjutors''.  The  procedure  in  the 
EngUsh  law  is  even  now  substantially  the  same  and  is  regulated  by 
the  provisions  of  6  &  7  Victoria,  ch.  62  (see  also  Pope  on  Lunacy, 
p.  370).  Applying  the  above  principles  to  the  present  case,  we  find 
that  after  the  1st  defendant  was  adjudged  a  lunatic  and  the  2nd 
defendant  was  appointed  manager  of  the  mutt,  the  late  disciple  of 
the  1st  defendant  was  during  his  life-time,  carrying  on  the  cere- 
monies of  the  mutt  and  the  worship  of  Gopinath  the  idol  installed 
in  the  mutt  and  of  Bamadeva,  the  personal  God  of  the  head  of  the 
mutt — ^he  being  qualified  to  perform  the  puja  for  both  the  idols. 
Subsequent  to  the  death  of  the  disciple,  the  2nd  defendant  has 
made  due  provision  for  the  worship  of  Gopinath  by  employing  a 
duly  qualified  Grihastha  (not  an  ascetic)  and  for  the  worship  of 
Ramadeva — which  can  be  done  by  an  ascetic  alone — by  entrusting 
it  to  the  3rd  defendant,  the  head  of  one  of  the  Udipi  Mutts ;  the 
manager  himself  attends  to  the  secular  and  temporal  affairs  of  the 
matt.  The  manager  appointed  under  S.  9  of  the  Act  XXXV 
of  1858  being  really  an  officer  of  the  Court,  it  is  of  course  competent 
to  the  District  Judge  to  give  him  such  directions  as  may  be  necess- 
ary from  time  to  time  for  the  due  discharge  of  the  spiritual  and 
secular  fmncUons  appertaining  to  the  office  of  head  of  the  mutt. 
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^  m7?P,""^  The  appeal  therefore  fails  and  I  would  dismiss  it  with  one  set 

SwBmi         of  costs. 

Vidyanidhi  BY  THE  COURT.— At  the  hearing  of  the  appeal  when  Mr. 

Swamf      Sundram  Aiyer,  junior  vakil  for  the  2nd  respondent,  began  to  argue 

— —        the  case  following  his  senior,  Mr.  C.  Ramachundra  Row  Sahib,  objec- 

Aiyangar.  J.  tion  was  taken  on  behalf  of  the  appellant  to  second  counsel  being 
heard  for  the  same  party.  This  objection  we  overruled  as  it  is  the 
well-established  practice  not  only  in  England  including  the  Judicial 
Committee  of  the  Privy  Council  but  also  in  this  country,  though 
this  right  is  not  frequently  exercised  in  this  Court  the  only  limita- 
tion being  here  as  in  England  that  a  third  counsel  is  not  at  liberty 
to  address  the  Court  on  behalf  of  the  party  entitled  to  the  reply. 
We  are  aware  second  counsel  have  been  heard  in  this  Court  and 
some  of  the  cases  in  which  this  was  done  were  referred  to  by  the 
learned  pleader  for  the  2nd  respondent. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Pakkiam  Pillay  ...  ...     Appellant*    {2nd  Deft.) . 

V, 

Seetharama  Vadhyar  and  others...     Respondents     {Ist  Plff., 

3rd  Plff.  and  legal 
representative  of  the 
2nd  Plff.,  4th  Plff.,  ofh 
Plff. ^8  legal  represefi- 
tative,  Plff 8.  6  ^o  IJ 
and  Defts.  1  and  3). 

Pakkiam       SinritiMl  office — Inam — Nature  of  estate— Effect  of  inam  patta, 

Jrillay  Where  land  is  held  by  a  person  as  emoluments   attached  to  a  spiritual  oflSce 

Seetharama  in  a  viUage  (the  right  to  appoint  to  the  office  being  vested  in  the  Brahmin  Cona- 

Vadhyar.      mtmity  of  the  village)  such   person  is  entitled  to  hold  the   land  so   long  as  he  is 

the  holder  of  the  office  and  any  alienation  of  the  land  to  a  stranger  will  be  void 

i%B  against  the  rightful  holder. 

Where  an  inam  title-deed  is  granted  by  the  Government  to  the  holder  for 
such  lands  and  the  title-deed  contains  a  terra  that  the  inam  is  the  absolute  pro- 
jierty  of  the  holder  which  he  may  hold  or  dispose  of,  as  ho  thinks  proper,  the 
stipulation  has  operation  only  as  between  the  holder  and  the  Government  but  does 
not  alter  the  nature  of  the  estate  taken  under  the  original  grant. 

•  S.  A.  Ko.  888  of  1908.  tted  Deoember  1906. 
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Second  appeal  from  the  decree  of  the  Additional  Subordinate 
Judge's  Court  of  Tinnevelly  in  A.  S.  No.  272  of  1900  presented 
against  the  decree  of  the  Court  of  the  District  Muusif  of  Srivilliput- 
tur  in,  0.  S.  No.  45  of  190C. 

A.  8.  Balasubrah/nianya  Aiyar  for  appellant. 

M.  R.  Ranuikrishna  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  : — The  inam  appears  to  have  been  granted 
originally  for  the  support  of  a  spiritual  office  in  the  village,  the 
right  to  appoint  to  the  office  being  vested  in  the  Brahman  Commu- 
nity of  the  village.  At  the  time  when  the  inam  title-deed  was 
issued  in  1865  the  holder  of  the  office  was  Kama  Sastri,  in  whose 
name  the  title-deed  was  issued.  But  it  is  clear  from  the  Inam 
statement  (Exhibit  H)  of  Rama  Sastri  that  he  did  not  claim  the 
inam  as  his  hereditary  personal  inam,  but  only  as  the  then  incum- 
bent of  the  office.  It  is  found  that  the  Ist  plaintiff  is  now  the 
de  facto  and  de  jure  holder  of  the  office.  The  inam  title-deed,  no 
doubt,  in  terms  declares  that  the  inam  is  the  absolute  property 
of  Bama  Sastri  which  he  may  hold  or  dispose  of,  as  he  thinks 
proper,  but  this  must  be  construed  as  intended  to  operate  only  as 
between  Bama  Sastri  and  the  Government  which  could  have 
resumed  it  under  Regulation  XXV  of  1802. 

The  inam  title-deed,  therefore,  cannot  confer  on  the  Ist  defend- 
ant any  title  or  right  which  Rama  Sastri  had  not  got  under  the 
original  grant. 

The  alienation  to  the  2nd  defendant  by  the  1st  defendant  (the 
son  of  Rama  Sastri)  is,  therefore,  void  and  the  plaintiffs  are  entitled 
to  a  declaration  that  the  1st  plaintiff,  as  the  present  holder  of  the 
office^  is  entitled  to  hold  and  enjoy  the  office,  with  its  emoluments — 
viz.,  the  inam  and  cash  allowances  so  long  as  he  is  the  holder  of 
ihe  office. 

We  vary  the  decree  accordingly,  but  as  the  appellant  has 
substantially  failed,  he  must  pay  the  costs  of  this  appeal. 


Pakkiam 
Pillay 

V. 

Setftharama 
Vadhyar. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present :— Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Periasami  Thalavar  ...  . .     Appellant*  {Plaintiff). 

V, 

Subramanian  Asari  ...  •    Respondent  (Ist  Deft.), 

Pariasa    i      Contract — Penalty — High  rate  of  intereift , 
ThaJavar  Where  under  the  terms  of  a  bond  executed  to  the  Btake-holders  of  a  certain  chit* 

V. 

Subramanian  ^ ^"^^  *^®  obligor  bound  himself  to  i)ay  27  cottas  of  paddy   in  certain  instalment  and 
Asari.         that  on  default  to  pay  l/16th   cotta  per  cotta  per   diem   for   interest  from  date   of 
default. 

Held  that  the  stipulation  was  not  unenforceable. 

Second  appeal  from  the  decree  of  the  Additional  Subordinate 
Judge's  Court  of  Tinnevelly  in  A.  S.  No.  453  of  1899,  presented 
against  the  decree  of  the  Court  of  the  District  Munsif  of  Amba- 
samudram  in  O.  S.  No.  212  of  1899. 

Plaintiff  and  5th  defendant  were  joint  stake-holders  of  a 
lottery  or  chit.  Ist  defendant  held  a  share  in  the  same  and  obtained 
his  prize  of  30  cottas  of  paddy  in  the  1st  drawing.  As  security  for 
his  paying  in  the  subsequent  drawings  he  executed  a  mortgage-bond 
promising  to  deliver  27  cottas  in  half-yearly  instalments  of  8  cottas 
each.  Under  the  terms  of  the  bond,  if  there  was  any  default  in  the 
date  of  any  single  instalment  the  whole  was  payable  with  interest 
at  j\th  cotta  per  cotta  of  the  debt  per  decree  from  date  of  default. 
The  plaintiff  alleged  that  the  1st  defendant  did  not  pay  the  5th 
instalment  and  the  suit  therefore  was  for  the  balance  of  the  whole 
debt,  i.e.,  18  cottas  with  interest  mentioned  under  the  terms  of  the 
bond.  The  question  was  whether  this  stipulation  to  pay  interest  was 
not  penal  and  therefore  not  enforceable.  The  Munsif  held  it  was  not 
penal.  But  the  Sub -Judge  held  it  was  penal  and  awarded  interest 
at  i  cotta  per  cotta  a  year.     Hence  this  second  appeal. 

V.  C.  Desikachariar  for  appellant. 

B.  Panchapagesa  Saairi  for  respondent. 

The  Court  delivered  the  following 

JlJDCxMENT  :— There  is  no  allegation  that  the  defendant  did 
not  enter  into  the  transaction  with  his  eyes  open,  or  was  deceived 
*  8.  A«  No.  1077  of  lUOl.  24th  November  1902. 
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as  to  its  terms.     The  bond  was  entered  into  in  accordance  with  the     Periasami 

ThalaTur 
rules  of  the  Chit  f  und^  which  are  not  in  any  way  illegal.     There  is  v. 

no  ground  for  not  allowing  the  rule  to  be  given  effect  to.  ^A^^^^ 

We  set  aside  the  decree  of  the  Lower  Appellate  Court  and 
restore  that  of  the  District  Munsif  with  costs  in  this  and  in  the 
Lower  Appellate  Court. 


L\  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Bhashyam  Aiyangar. 


Rangan  Pattar 


V, 


Lakshmi  Neithiar  and  8  others 


...  Appellant*  {Ctr. 

Ptr.  Decree-holder), 

...  Respondents     {Petr. 
and  JudgL'dehtofs) , 

Vitil  Proceduie   Code,  S.    244 — Objection  that  property  helotigif   to    Tavazhi — (^testion 
in  execution. 

An  objection  by  a  defeudant  that  immoveable  property  attached  in  executiou  of 
a  decree  is  not  the  private  property  of  the  judgment-debtor  but  that  of  the  tavazhi 
cimsiating  of  the  defendant,  the  judgment-debtor  and  others  is  one  falling  within 
S.  344,  C.  P.  C,  and  an  appeal  will  lie  from  the  order  of  the  Court  of  First  Instance. 

Kamafffonit  Santrnlu  v.  Kaiue^tvarauima}  followed. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
South  Malabar  at  Palghat,  dated  4th  March  1902,  in  A.S.  No.  860 
of  1901  presented  against  the  order  of  the  Court  of  the  District 
Munsif  of  Palghat,  dated  11th  October  1901,  in  C.  M.  P.  No,  1755 
of  1901. 

The  appellant  obtained  a  money  decree  in  0.  S.  No.  328  of  1898 
against  defendants  1  to  3.  He  attached  the  properties  in  dispute 
as  the  private  property  of  the  defendants  2  and  3.  The  6th 
defendant  in  the  suit  objected  on  the  ground  that  the  properties 
were  not  the  private  properties  of  defendants  2  and  3,  but 
belonged  to  a  tavazhi  consisting  of  defendants  1  to  9.  The  District 
Honsif  held  that  the  properties  were  acquired  by  defendants  2  and  3 


Bangan 
Pattar 

V. 

Lakshmi 
Neithiar, 


•  A,  A,  A.  O.  No.  26  of  1902. 


11th  December  1902. 


1.    I.  L.  S.,  28  M.  361. 
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Batififaii 
Pattar 

V. 

LakBhiiii 
Neithiar. 


and  rejected  the  claim.  Upon  appeal  under  S.  244,  C.  P.  C,  the 
Sub-judge  held  that  it  was  the  property  of  the  tavazhi  and  allowing 
the  6th  defendant's  appeal  raised  the  attachment.  Hencu  this 
second  appeal. 

Ist  defendant  was  the  wife  of  Kombi  Achen  and  her  daughter 
was  the  2nd  defendant  and  her  son  the  3rd  defendant.  Defendants 
4  to  9  were  the  children  of  the  2nd  defendant.  The  properties 
were  gifted  to  the  2nd  and  3rd  defendants  and  the  question  was 
whether  the  gift  was  exclusively  for  the  2nd  and  3rd  defendants 
or  for  the  tavazhi  which  they  represented  (3rd  defendant  being  ilie 
eldest  male  and  one  of  the  2  managers).  Tlie  Sub-judge  held  on  the 
authority  of  Knntacka  Cmma  v.  Kitthi  Mammi  Haju^  that  the 
gift  was  to  the  tavazhi s. 

1\  R.  Rainachandra  Aiyar  for  appellant. 
t\  Sankaran  Nair  for  respondent. 
The  Court  delivered  the  following 

JUDGMENT  . — As  regards  the  first  point  relied  on  by  the 
appellant,  viz.y  that  no  appeal  lay  from  the  order  of  the  District 
Munsif  we  are  concluded  by  authority.  See  the  judgment  of 
the  Full  Bench  iu  Ramaswami  Sastrula  v.  Kaineswaramma^ . 
The  Judgment  of  the  Privy  Council  in  Chmodry  Wahed  AH  v. 
Mussamat  Jamee^,  a  case  iu  which,  in  the  language  of  that  Judg- 
ment, the  circumstances  were  peculiar  and  exceptional,  is  not  in 
conflict  with  the  decision  of  the  Full  Bench  of  this  Court. 

As  regards  the  facts,  it  is  not  necessary  to  determine  whether 
the  burden  of  proof  was  on  the  execution  creditor  the  6th  defend- 
ant. There  is  a  finding  of  fact  by  the  lower  appellate  Court  that 
the  6th  defendant  proved  that  the  property  in  question  formed  the 
tavazhi  property  of  the  defendant.  There  is  evidence  to  support 
the  finding.     The  appeal  is  dismissed  with  costs. 


1.    1.  L.  B.,  16  M.  201.  3.     I.  L.  B.,  23  M.  361 

8.    11  B.  L.  B.,  149. 
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IN  THE  HIGH  COURT  OF  JUDICATUEIE  AT  MADRAS. 

Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Kalliyanasundaram  Rllai,  minor,  by  his  natural 
father  and  guardian  Chidambara  Pillai  . . .       Appellant* 

(3rr/  Defendant). 

Sabha  Moopanar  alias  Chinnathambi   Moopanar 

and  others  ...  ...  ...  ...      Respondents 

{Plaint%ffs), 

Hindu  Law — Vo-widows — Mortgcige   by    senior     lotdow — Keceagity — Valid  as    agaif^t  KalliyanaBun- 
.     .  .,  ,  rs       ^  ,,,,^  claram  PiUai 

jitmor  vHdoic  oMd  levennoners — 8(»h  of  tiext  reversioner  made  defendant — Costs —  y^ 

Common  ground — Tjortts  standi  ofappellunt — Civil  Procedu-re  Code^  S.  540  Subba 

Moopanar. 
Where  in  a  sait  upon  a  mortgage  by  one  of  two  widows,  the  next  reversioner'and 

his  son  areliroaght  in  as  claiming  under  a  settlement  ezeonted  by  the  other  widow  and 

a  decree  is  obtained,  the  son  of  the  next  reversioner  who  is  so  impleaded  as  defendant 

hae  a  locus  standi  to  maintain  an  appeal  and  to  appeal  against  the  whole  decree  under 

S.  540,  C.  P.  C. 

In  the  case  of  mortgage  or  other  alienation  made  by  the  senior  widow,  the  onus 
is  upon  the  alienee  to  show  that  the  consideration  was  in  fact  paid  and  that  the  loan 
was  raised  or  the  alienation  made  for  a  purpose  binding  on  the  junior  widow  and 
the  reversionary  heirs  ;  and  the  fact  that  the  executant  of  the  deed  by  her  written 
stateroent  fully  supports  the  plaintiiTs  case  in  no  way  affects  the  onus. 

Costs  incurred  by  a  widow  in  respect  of  a  claim  which  is  not  bonafide  and  which 
the  widow  does  not  believe  to  be  bonafide  are  not  a  legitimate  charge  on  the  hus- 
band's estate  and  will  not  constitute  a  necessity  to  justify  alienation,  but  costs  incur- 
red by  the  widow  in  defending  the  husband's  estate  in  a  suit  brought  by  third  parties 
against  her  as  the  heir  of  her  husband  wiU  be  necessity  sufficient  to  justify  an  alienation. 

A  mortgage  executed  by  the  senior  widow  for  a  necessary  purpose  without  the 
coocurreDce  of  the  junior  widow  will  be  binding  upon  the  latter  and  the  reversioner. 
16  M.  1  distinguished. 

Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  at 
Kumbakonari  in  0.  S.  No.  79  of  1899. 

B.  Nagappa^  C.  Sankaran  Nair,  V.  Sankaranarayana  Sa^tri 
and  C.  8.  Venkatramana  Saatri  for  appellant. 

F.  Krishnasami  Aiyojr  and  T.  Rangachariar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— This  a  suit  on  an  hypothecation  bond  (Ex- 
hibit A)  executed  on  the  4th  November  1886,  by  Athakutti,  the 
penior  widow  of  the  last  male  owner  of  the  property  in  favour  of 
Appavn  Moopanar  ;  a  deceased  undivided  member  of  the  plaintifPs 

*  A.  Np.  48  of  1901.  ?l8t    October  1002. 
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KaUiyanasnn-  family.    The  bond  was  repayable  on  the  4th  November  1887   with 
daram    Pillai  ,  "  ,        i 

V.  interest  at  12  per  cent,  to  that  date^  and   thereafter  at  15  per  cent. 

Moopanar.  "^^  ^^^  defendant  Sellathachi,  is  the  surviving  junior  widow 
of  the  deceased  owner^  and  defendants  2  and  3  are  the  reversionary 
heirs  in  whose  favour  the  Ist  defendant  executed  an  instrument 
of  renunciation  (Exhibit  7)  in  1898,  and  who  are  joined  in  the  suit 
as  being  in  possession  of  the  property  jointly  with  the  Ist  defend- 
ant. The  defendants  2  and  3  pleaded  that  the  mortgage  was  wiili- 
out  any  lawful  consideration,  in  that  the  money  was  not  in  fact 
lent.  The  Subordinate  Judge,  however,  gave  the  plaintiffs  a  decree 
for  the  full  amount  sued  for  and  the  3rd  defendant  now  appeals 
against  the  whole  decree.  A  preliminary  objection  is  taken  by  the 
respondents  that  the  3rd  defendant  has  no  loctcs  standi  to  appeal 
as  he  is  the  son  of  the  2nd  defendant,  who  is  the  immediate  rever- 
sionary heir.  We  overrule  the  objection.  Both  the  2nd  and  3rd 
defendants  were  joined  as  deriving  title  under  a  settlement  made 
by  the  1st  defendant  and  being  in  enjoyment  of  the  property  jointly. 
The  decree  proceeds  on  a  ground  common  to  both  the  defendants. 
That  being  so,  it  was  competent  to  the  3rd  defendant  to  appeal 
against  the  whole  decree  under  S.  540,  Civil  Procedure  Code.  The 
onus  of  proving  that  consideration  was  in  fact  paid,and  that  the  loan 
was  raised  for  a  purpose  binding  on  the  junior  widow  and  the  rever- 
sionary heirs,  clearly  lies  on  the  plaintiffs,  and  the  fact  that  the  1st 
defendant  by  her  written  statement  fully  supports  the  plaintiffs  in  no 
way  affects  the  onus.  We  cannot  agree  with  the  Subordinate  Judge 
that  the  plaintiffs  have  satisfactorily  proved  either  the  payment  of  the 
whole  consideration  or  that  the  transaction  was  one  beneficial  to  the 
estate  and  as  such  binding  on  the  defendants.  The  consideration  for 
Exhibit  A  is  made  up  of  two  sums,  viz.,  Rs.  1,524  and  Rs.  975.  The 
former  is  said  to  be  the  principal  with  interest  of  the  sum  secured 
by  Exhibit  C,  a  simple  mortgage  for  Rs.  l,500,dated  15th  September 
1886,  and  executed  by  the  senior  widow  in  favour  of  the  said 
Appavu.  Assuming  that  there  was  in  fact  a  payment  of  the  whole 
or  any  portion  of  the  consideration  for  Exhibit  C,  we  are  clearly  of 
opinion  that  the  amount  was  not  borrowed  for  a  purpose  beneficial 
to  the  estate  or  that  Appavu  made  proper  enquiries  and  bonafide 
believed  that  the  money  was  required  for  the  benefit  of  the  estate. 
The  purpose  is  stated  to  meet  the  expenses  of  0.  S.  No.  24  of  1886, 
which   the   senior   widow,    and   she  alone,  brought   agamst   one 
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T.  Saminatha  Chetty  for  the  redemption  of  certain  lands  mort-  KaiHyanasnn- 
gaged  to  him  for  Rs.  10,000  by  the  widow's  deceased  husband,  da^-ain^  Pi"»i 
The  jonior  widow  was  impleaded  as  2nd  defendant,  and  both  she  Subba 
and  Saminatha  put  in  written  statements  givmg  particulars  of  the 
settlement  made  on  the  15th  June  1886  between  the  two  widows  on 
the  one  hand  and  Saminatha  on  the  other,  whereby  the  equity  of 
redemption  was  released  in  favour  of  Saminatha  for  substantial  con- 
sideration. If  the  speciiic  statements  made  in  the  written  state- 
ments were  false,  the  senior  widow  would  certainly  not  h:).ve  with- 
drawn the  suit  AS  she  did,  but  would  have  prosecuted  the  claim 
with  success.  We  find,  however,  that  on  the  27th  February  1887 
she  executed  a  release  (Exhibit  15)  reciting  among  other  things 
that  her  claim  was  unfounded,  and  withdrew  the  suit  on  payment 
of  Rs.  1,100,  of  which  Rs.  1,000  was  in  the  form  of  a  pro-note.  These 
proceedings  therefore  clearly  show  that  she  did  not  bring  the  suit 
believing  that  she  had  a  Lonafide  claim,  but  that  she  must  have 
been  set  up  to  make  up  a  false  claim  by  way  of  speculation,  and 
even  if  tlie  whole  of  the  sum  of  Rs.  1,100  was  really  paid  to  her,  it 
would  have  hardly  left  any  margin  beyond  defraying  the  costs  of 
the  suit.  Appavu  also  must  have  been  aware  of  the  pleadings  in 
the  suit  at  the  time  when  Exhibits  C  and  A  were  obtained,  and 
there  is  no  evidence  that  he  made  any  enquiry  o£  the  junior  widow, 
who  did  not  join  in  the  suit,  but  resisted  it,  or  that  he  was  other- 
wise led  to  think  that  the  suit  was  a  bouafide  one  for  the  pro- 
tection of  the  estate.  We  must,  therefore,  disallow  this  item,  at  Rny 
rate,  against  the  reversionary  interest  ot  defendants  2  and  3  on  the 
death  of  the  1st  defendant. 

As  to  the  other  part  of  the  consideration  of  Exhibit  A,  viz,, 
Rs.  975,  the  recital  is  that  it  was  received  for  payment  of  the 
maintenance  due  to  Sivagami  Achi  and  for  discharging  debts 
ahready  incurred  in  O.  S.  No.  13  of  1881  and  0.  S.  No.  230 
of  1881  which,  terminated  in  second  appeal  in  1886.  Sivagami 
Achi  had  a  decree  for  the  maintenance  and  there  is  evidence 
that  the  sum  of  Rs.  200-0-0  was,  in  fact,  paid  into  Court  on 
this  account  We  find  that  this  sum  was  borrowed  for  a  purpose 
binding  on  the  estate  and  should  be  allowed  to  the  plaintiffs  with 
interest  as  provided  in  Exhibit  A  from  the  date  of  Exhibit  A.  It 
is  also  proved  by  Appavu  Pillay  that   he  received  Rs.  770  on 
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KaHiyanasun-  the   date   on   which   Kxhibit   A    was   executed,   in   discharge  of 
V.  Exhibit  B  (1),  a  pro-note,  dated  10th  December  1883,  executed  in 

Moopanar.    ^^  favour  by  the   senior  widow.     He  also  proves  that  out  of  the 
sum  of  Rs.  575  which  he  lent  under  Exhibit  B  (1)  Rs.  452  was  paid 
on  the  same  date  in  discharge  of  Exhibit  B,  a  pro-note  dated  5th 
November  1882  for  Rs.  400,  in  favour  of   Saminatha  Chetty,  and 
executed  by  both    the  widows.     The   execution   of    Exhibit  B   by 
both  the  widows   is  proved   by  the   plaintiff^s   3rd  witness  and  he 
also  proves  that  the  two  sums,  making  up  Rs.  400,  therein  recited 
as  lent  for   the  conduct   of   0.  S.  Nos.  3  and  230  of    1881,  were 
spent  for   those  suits.     The  suits  were   brought   by  third  parties 
against  the  widows  in  respect  of  their  late  husband's  estate,  tod 
were  successfully  defended.    Considering  that  the  amount  of  Exhi- 
bit B  was  borrowed   by  both  the  widows  and  for  the  purpose  of 
defending  the  said  suits,  we  may  fairly  hold  that  that  amount  with 
interest  at  1  per  cent,  per  Tnensem  (the  rate  in  Exhibit  B)  till  date 
of  Exhibit  A  with  future  interest  at  the    rate   therein  provided  is 
binding  upon  the  property  mortgaged  as  against  the  defendantB — 
but  we  cannot  allow  the  difference  between  the  sum  paid  for  the 
discharge   of  Exhibit  B   (Rs.   452-10-0)  and  the  sum   borrowed 
under  Exhibit  B  (1)  (Rs.  575),  as  Appavu  gives  no   evidence    to 
support  the  claim  for  the  remaining  consideration  for  Exhibit  B  (1). 

The  Subordinate  Judge  finds  that  Rs.  500  towards  interest 
due  on  Exhibit  A  was  paid  by  both  the  widows  on  the  23rd 
February  1890,  which  payment  is  evidenced  on  Exhibit  A.  The 
endorsement  purports  to  be  marked  in  token  of  signature  by  both 
the  widows,  and  attested  by  four  witnesses. 

Wo  are  unable  to  accept  the  finding  notwithstanding  that 
three  of  the  attesting  witnesses  have  deposed  to  the  payment  of 
the  money.  This  is  the  only  payment  either  on  account  of  interest 
or  principal  ever  made  during  the  interval  of  more  than  12  years 
between  the  execution  of  Exhibit  A  and  the  institution  of  the  suit^ 
and  the  conduct  of  the  1st  defendant  when  she  executed  the 
renunciation  deed  in  1898  in  omitting  to  include  this  debt  along* 
with  the  other  debts  therein  specified,  is  inconsistent  with  her 
having  adopted  and  ratified  Exhibit  A,  as  she  must  necessarily 
have  done  if  she  had  joined  the  senior  widow  in  making  a  part 
payment  towards  that  debt.  If  she  had  really  made  such  payment 
in  1890,  it  is  extremely  unlikely  that  she  would  not  have  induded 
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the  debt  under  Exhibit  A  in  the  list  of  admitted  debts   scheduled  KaUiyanasun- 

daram     riUai 
in    Exhibit  7.     It    is    clear    from    Exliibit   E    (3)  that   the   Ist  v. 

defendant  knew  of  the  existence  of  a  possible  claim  under  Exhibit    Moopanar. 

A  and   obtained  an  indemnity  from  the  3rd  defendant's  guardian 

in   case  the   claim   should   be  substantiated.     If  she   had    really 

paid  Rs,  50 J,  towards  the  claim  and  admitted  the  debt  in  writing 

by  signing  the  endorsement  of  payment  on  Exhibit  A,  she  certainly 

would  not  have  treated  the  claim  as  a  contingent  claim  that  might 

possibly  be  substantiated.     She  would  rather  have  included  it  in 

the  list  of  undisputed  debts  scheduled  in  Exhibit  VII. 

The  alleged  payment  by  the  1st  defendant  on  account  of 
Exhibit  A  not  being  proved,  there  is  nothing  to  show  that  she 
adopted  or  ratified  Exhibit  A,  and  the  mortgage,  therefore,  cannot 
be  enforced  even  in  respect  of  her  life  estate,  as  it  might  be, 
notwithstanding  the  renunciation,  if  she  had  ratified  Exhibit  A 
before  executing  the  renunciation. 

It  was  contended  on  behalf  of  the  appellant,  that  Exhibit  A  is 
totally  invalid  because  the  junior  widow,  who  was  then  estranged 
from  the  senior  widow,  did  not  join  in  its  execution;  and  in 
support  of  this  contention  reliance  is  placed  on  the  decision  of  the 
Privy  Council  in  the  case  in  Sri  Gagapati  Radhamani  v.  Maharani 
Sri  Pasupati  Alakajeawari^.  That  case,  however,  is  clearly 
distinguishable  from  the  present.  In  that  case  the  senior  widow 
when  she  executed  the  mortgage  was  disputing  the  status  of  the 
junior  widow  as  a  widow  at  all,  and  was  also  contending  that  the 
junior  widow,  if  a  co-widow,  was  entitled  only  to  maintenance. 

It  has  been  held  in  Jtjoymmba  Bayi  Saiba  v.  Kamakshi  Bayi 
Saiba^y  (generally  known  as  the  Tanjore  Rani's  case),  that  the 
position  of  a  senior  widow  does,  as  in  the  case  of  other  co-parceners, 
give  her  a  preferable  claim  to  the  care  and  management  of  the  joint 
property,  and  to  the  extent  therefore  of  the  two  sums  already 
referred  to  the  mortgage  under  Exhibit  A,  though  executed  only 
by  the  senior  widow,  did  create  a  valid  charge  in  favour  of  the 
plaintiffs  as  against  the  junior  widow  and  the  reversionary  heirs. 
The  decree  of  the  Subordinate  Judge  must  be  modified  as  above 
indicated.  The  appellant  and  respondents  will  pay  and  receive 
proportionate  costs  of  this  appeal  and  the  plaintiffs  and  defend- 
ants will  pay  and  receive  proportionate  costs  of  the  Court  below. 

1.    I.  L.  E.,  16  M.  1.  2.    3  M.  H.  C.  R.,  424. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present  :-Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 
Grangathara  Aiyar  and  another         ...Appellants*  (P/jT*.  1  *  2). 

V, 

Veta  Chetty  and  others       ...  . .  .Respondents  (Defendants)' 

Gangathara    Court  Feeg  Act,  8.7,cLS — Attacfiineni   not   binding — Suit  to  »et  aside  sale  iV  oiie  to 
Aiyar  ^f>t  aside   attachment — Practice — Vroredure — Objection  in  appeal  by  defends ftt  ap- 

Veta  ciiettv  pcllant  that  plaint  not  properly  stamppd. 

X  suit  which  i»  in  terms  to  set  aside  a  sale  on  the  ground  that  an  attachment  ih 
not  binding  is  virtnally  a  suit  to  set  aside  an  attachment  and  Court-fee  should  be 
paid  on  the  amount  of  the  attaclmient  or  the  value  of  the  land  attached  whichever  is 
less  under  S.  7,  cl.  8  of  the  Court-fees  Act. 

Where  a  plaint  is  not  properly  stamped  and  a  decree  is  given  in  plaintiff's  favor 
and  objection  is  taken  in  appeal,  the  appellant  should  be  made  to  pay  the  proper 
court-fee  before  the  respondent  is  called  upon  to  pay  the  deficient  stamp  doty 
jwyable  in  the  Court  of  the  first  instance. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Bellary  and  Salem  at  Salem  in  A.  S.  No.  147  of  1900, 
presented  against  the  decree  of  the  Court  of  the  District  Munsif 
of  Krishnagiri  in  0.  S.  No.  13  of  1899. 

F»  S.  Sivaswami  Aiyar  for  appellant. 

T,  Subrahmanya  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT : — ^The  plaintiffs  preferred  a  claim  which  was 
disallowed  and  the  attachment  continued.  This  suit,  therefore,  is 
virtually  a  suit  to  set  aside  the  attachment,  which  is  within  clause 
8  of  S.  7  of  the  Court-Fees  Act,  though  in  terms  it  wa.s  a  suit  to 
set  aside  the  sale  on  the  ground  that  the  attachment  was  not 
binding.  Wo,  therefore,  hold  that  tbe  plaint  and  the  appeals 
herein  should  be  stamped  under  cl.  8  of  S.  7  of  the  Courfc-Fees  Act. 

The  appellants  in  this  second  appeal  must  pay  within  three 
weeks  from  this  date  the  additional  stamp  duty  on  the  memorandum 
of  second  appeal  calculated  upon  the  amount  for  which  the  land  in 
suit  was  attached ;  this  being  admittedly  lower  tlian  the  value  of 
the  land. 

The  second  appeal  being  adjourned  for  payment  of  the  proper 
fees  and  coming  on  for  final  hearing. 

The  Court  delivered  the  following 

JUDGMENT: — The  stamp  duty  on  the  memorandum  of 
second  appeal  has  now  been  paid  on  Rs.  714  being  the  amount  for 

•  S.  A.  No.  127  of  190S.  22nd  September  1908. 
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the  realization  of  which   the  property  was  attached.     Before  the   Gangathftta 
lower  appellate  Court    could  have  called  upon  the   respondents         %^ 
in  that  Court  to  pay  the  deficiency  of  ad  valorem  fee   on  the  said  ^^**  Ohetty. 
amount  on  their  plaint  in  the  original  Courts  the  defendants,  the 
appellants  in  that  Courts  should  have   been  ordered  within  a  time 
to  be  fixed  to  pay  the  deficient  stamp  duty  on  the  memorandum  of 
appeal  presented    by    them.     The  lower  appellate  Court  having 
failed  to  do  this,  we  reverse  the  order  of  the  lower  appellate  Court 
and  remand  the  appeal  to   the  lower  appellate  Court  and  direct 
that  it  be  restored  to  the  file  of   that    Court   and   disposed   of 
according  to  law  with  reference  to  the  foregoing  observations.     The 
costs  of  this  second  appeal  will  be  costs  in  the  cause. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  S.  Snbrahmania  Aiyar,  Officiating  Chief  Justice, 
and  Mr.  Justice  Moore. 

Venkata  Narasimha  Appa  Row  . .       Appellants*  {Defendant) 

r. 
Nalla   Kondayya  and  others         ...     Respondents  in  S.  A. 

No.  1035  {Plaintiffs.) 
Lakshmanna     ...  ...        Respondent  in  S.  A. 

No.  1037  (Plaintiff.) 

lAtmdlard  and  Tenant — Well  can^trticted  by  tenant — Land  irrigated  by  iccll — Garden  Venkata 
cropg  raised — Garden  rate — Paytnent — Implied  Ciyntract — Notice  to  tenant — Omis-  Narasimha 
#i<m  to  give  partiatlar^  of  date-^No  material  irrcg%daritg,  -^PP*  **ow 

The  mere  fact  that  garden  rates  were  paid  by  the  tenant   for  a  few  years  NaUa  Kond- 
ayya. 
for  hmd  irrigated  by  means  of  well    oonstrncted  by   himself  would  not  raise  any 

iion  of  an  implied  contract  to  pay  the  said  rates ;  though  it  wonld  be  other- 

» if  the  payments  had  cfmtinned  for  a  long  period  and  the  transaction  shoald  be 

attended  by  other  circumstances. 

Omission  to  enter  the  dates  on  which  the  kists  are  due  is  n6t  a  material  iiregn- 
tarity  ao  as  to  vitiate  a  notice,  provided  the  fasli  with  respect  to  which  the  rent  is  due 
h^^    l>eec  correctly  given  in  the  notice. 

Second   appeals    from  the   decrees  of  the  District  Court  of 
Kistna  in  A.   S.  Nos.   594  and  596   of  1901  presented   against 
the    decision  oiE  the  Court  of  the  Head  Assistant  Collector  o£. 
Bes^vada  in  Summary  Suits  Nos.  93  and  94  of  1901. 

*  S.  A.  Nor.  1035  and  1087  of  1908.  30th  November  1903. 

A 
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^c5iikftta  P.  E.  iSundura  Aiyar  and  P.  Nagabhuahanajn  for  appellant. 

V,  V.   Krishnafiwami   Alyar   and    A".    Suhrnmaiiia    Sasfri   for 


Xalla  Kond- 
avya. 


respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— In  Second  Appeals  1035  and  1037  it  is  urged 
tlmt  there  is  no  clear  and  distinct  finding  by  the  District  Judge  as 
to  whether  the  landlord  had  shown  that  there  was  an  implied 
contract  between  the  parties,  that  notwithstanding  the  fact  that  a 
well  had  been  dug  by  the  tenant  garden  rates  should  be  paid  on 
the  land  irrigated  by  it.  As  the  judgment  is  not  perfectly  clear  as 
to  this  and  as  the  point  is  an  important  one,  we  direct  the  District 
Judge  to  return  a  finding  on  the  following  issue  : — "  Was  there  an 
implied  contract  on  the  part  of  the  defendants  to  pay  jarib  rates 
on  lands  cultivated  by  aid  of  wells  dug  by  themselves.^'? 

The  question  as  to  whether  there  is  or  is  not  an  implied 
contract  is  one  that  must  be  decided  on  the  facts  of  each  case. 
The  mere  fact  that  garden  rates  had  been  paid  for  a  few  yeai-s 
would  not  necessarily  lead  to  the  inference  that  there  was  any  such 
contract.  This,  it  is  clear,  is  the  view  taken  by  the  judges  in 
Venkatagiri  Raja  v.  Pitchana*.  On  the  other  hand,  payment  of 
garden  rates  for  a  lengthened  period  coupled  with  other  circum- 
stances may  justify  the  finding  that  there  was  an  implied  contract. 
The  findings  should  be  arrived  at  on  the  evidence  on  record  and 
should  be  submitted  within  d  weeks  from  this  date.  Objections,  if 
any,  are  to  be  filed  within  7  days. 

In  second  appeals  1035  and  1037  it  is  urged  on  behalf  of  the 
respondents  that  the  notices  Served  on  them  were  bad  inasmuch  as 
they  do  not  show  the  dates  on  which  the  arrears  are  alleged  to  have 
become  due.  It  is  the  case  that  such  dates  are  not  clearly  set  out 
according  to  the  several  kists,  but  as  the  Fasli  with  respect  to  which 
the  rent  was  due  is  correctly  given,  we  cannot  hold  that  the 
omission  to  enter  the  dates  on  which  the  kists  fell  due  is  a  material 
irregularity.  It  should  be  noted  that  in  second  appeal  1037  of 
1902  the  distraint  for  Fasli  1309  is  illegal. 

1.    I.  L.R.,9M.27. 
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IN  THE  JUDICIAL  COMMITTEE  OF  THE  PMVY  COUNCIL. 

(FROM  THE  CALCUTTA  HIGH  COURT.) 

Present  :— Lord  Davey,  Lord  Robertson  and  Sir  Arthur  Wilson. 
Raj  Chonder  Sen  ...  ...  ...     tLppellant  *  . 

6«igadas  Seal  and  others.  ...  ...     BeiipondenU 

i^ivU  Procedure  CoJv,  Stt.  368  and    582 — Deuik    u^f  defendant  (respondent) — Right  to  Raj  Chunder 
fue  not  tfurvivinij —cigainift  defendants  alane — Applicathn  1o  mbstituie  legal  rcpre*  ^^ 

tentative — Lifnitdtion — Delay — Abatement.  Gangadas. 

Under  S.  368,  Civil  Procedure  Code,  which  is  made  applicable  to  appeals  if  any 
defendant  (respondent)  dieg  before  decree  and  the  right  to  sue  does  not  suniw 
i^ainst  the  surviving  defendants  (rc8pondont8)alone  the  plaintiff  (appellant)  should 
apply  to  have  a  specified  pei*son  whom  he  alleges  to  be  the  legal  representative  of  the 
deceased  substituted  for  him,  but  if  he  fails  so  to  apply  within  the  prescribed 
period  (*.  c.  6  months  from  the  death  of  the  deceased)  the  suit  shall  abate  unless  he 
satisfies  the  court  that  he  has  sufficient  cause  for  not  making  the  application  within 
tmch  period. 

Where,  therefore,  pending  an  appeal  against  a  decree  directing  that  a  sum  should 
be  paid  to  a  partner  in  a  suit  for  taking  accomits  and  winding  up  a  partnership,  the 
respondent  to  whom  money  was  ordered  lo  be  paid  died  leaWng  a  will,  probate  of  wliich 
iras  granted  to  his  son  within  the  6  months  allowed  by  law  for  an  application  tobrin^' 
He  the  legal  roiiresentativo  as  a  party  and  the  appellant  only  made  his  application 
after  6  mouths  from  the  date  of  the  deocap.ed  respondent  :— 

lleld  (1)  The  right  to  sue  did  not  survive  against  the  other  defendants  (respon- 
dents) alone  and  the  appeal  could  not  proceed  in  the  absence  of  the 
representative  of  the  deceased  respondent. 

['d)  The  appellant  had  not  C  months  from  the  date  the  legal  representative 
of  the  deceased  respondent  was  constituted,  but  only  6  months  from 
the  date  of  the  death  of  the  deceased  respondent ; 

(8)  As  the  appellant  did  not  show  sufficient  cause  for  not  filing  the  appli- 
cation  within  proper  time  the  appeal  abated. 

Their  Lordships'  Judgmekt  was  delivered  by 

IxiBD  Davey.— The  only  question  on  these  consolidated  appeals 
is  whether  the  High  Court  at  Calcutta  was  right  in  holding  that 
the  suit  had  aUted,  and  the  appeals  to  that  Court  could  not  pro- 
ceed in  the  absence  of  a  representative  of  one  of  the  respondents 
who  had  died  pending  the  appeals. 

»  2nd  March.  19<M. 
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Baj  Chimder  The  material  facts  are  as  follows  ; — The  suit  was  in  sabstauce 

Sen 
V.  for  taking  the  accounts  and  winding  up  the  affairs  of  a  partnership 

^*^**^*  which  had  subsisted  between  the  plaintiff  and  the  several  defend- 
ants to  the  suit.  Tliere  were  complicated  questions  as  to  the 
respective  relations  of  the  parties  inter  se.  These  preliminary 
questions  were  disposed  of  by  the  Subordinate  Judge,  and  he  there- 
upon directed  the  accounts  to  be  taken  by  a  Commissioner.  Objec- 
tions were  taken  to  the  report  of  the  Commissioner^  nnd  in  the 
result  a  final  decree,  dated  the  6th  July  1896,  was  made  by  the 
Judge,  by  which  it  was  ordered  (so  far  as  material  for  the  present 
purpose)  that  a  sum  of  Rs.  9,288  odd  should  be  contributed  in  cer- 
tain proportions  by  the  plaintiff  (appellant  in  the  first  appeal),  the 
defendants  Bamgati  Dhur  and  Bissumbhur  Poddar  (appellants  in 
the  second  appeal),  and  certain  other  parties^  and  that  out  of  that 
sum  a  sum  of  Rs.  1,740  odd  should  be  paid  to  Abhoy  Chum  Chow- 
dhry,  one  of  the  defendants,  and  other  payments  be  made  to  other 
parties.  The  defendants  Ramgati  Dhur  and  Bissumbhur  Poddar  and 
the  plaintiff  respectively  appealed  to  tlie  High  Court.  The  defend- 
ant Abhoy  Churn  Chowdhry  died  on  the  9th  July  1898,  leaving  a 
■will,  probate  of  which  was  granted  to  his'  son  NagendraLal  Chow- 
dhry on  the  18th  November  1898.  On  the  27th  April  1899  appli- 
cation was  made  by  the  Appellants  in  the  second  appeal  for  an 
order  for  substitution  of  the  name  of  Nagendra  Lai  Chowdhry  for 
the  deceased  defendant  on  the  record.  A  similar  application  was 
made  by  the  first  appellant.  On  the  21st  November  1899  these 
applications  were  rejected  on  the  ground  that  they  were  out  of  time 
and  no  sufficient  cause  had  been  shown  for  the  delay.  The  sub- 
stantive appeals  came  on  for  hearing  on  the  20th  March  1900, 
when  the  court  held  that  the  appeals  had  abated  and  could  not 
therefore  proceed.  The  present  appeals  are  from  the  decrees  then 
made. 

By  S.  368  of  the  Civil  Procedure  Code,  it:  any  defendant  dies 
hefore  decree  and  the  right  to  sue  does  not  survive  against  the 
surviving  defendant  or  defendants  alone,  the  plaintiff  may  apply 
to  have  a  specified  person  whom  he  alleges  to  be  the  legal  repre- 
sentative of  the  deceased  substituted  for  him,  and  the  court  is 
thereupon  to  enter  the  name  of  such  person  on  the  record,,  but  it  is 
provided  that  when  the  plaintiff  fails  to  make  such  appUcation 
within  the  period  prescribed,  the  suit  shall  abate,  unless  he  satis- 
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fies 


the  court   that  he   had  sufficient   cause   for  not   making  the  ^i  Clninder 

Son. 


application  within  such  period. 

By  S.  582  the  words  " plaintiff,"  *' defendant/' and  "  suit'' 
include  an  appellant^  respondent,  and  an  appeal  respectively. 

By  S.  66  of  the  Civil  Procedure  Code  Amendment  Act  (Act 
VII  of  1888)  the  period  of  six  months  from  the  date  of  the  death 
of  the  deceased  defendant  is  the  period  prescribed  for  making  an 
application  under  S.  368  of  the  Civil  Procedure  Code. 

It  is  not  disputed  that  the  right  to  sue  did  not  survive  against 
the  other  defendants  alone,  nor  could  it  be  successfully  contended 
that  the  appeals  could  proceed  in  the  absence  of  a  representative  of 
Abhoy  Churn  Chowdhry.  But  applications  to  substitute  his  legal 
representative  for  the  deceased  respondent  were  not  made  until 
after  the  expiration  of  the  period  of  six  months  from  that  respon- 
dent's death.  The  legal  representative  of  Abhoy  Churn  Chow- 
dhry was  constituted  nearly  two  months  before  the  expiration  of 
the  period,  and  there  was  no  apparent  difficulty  in  making  the 
^plication  in  proper  time.  The  only  question,  therefore,  could  be 
whether  the  Court  was  satisfied  that  the  appellants  had  sufficient 
cause  ior  not  doing  so.  No  serious  attempt  was  maile  for  this  pur- 
pose. In  the  circumstances,  therefore,  the  Court  had  no  option  and 
the  present  appeals  are  perfectly  idle.  Their  Lordships  will  hum- 
bly advise  His  Majesty  that  they  should  be  dismissed.  The  appel- 
lants will  respectively  pay  the  costs  of  theui. 


V, 

Gangadas. 


IN  THE  JUDICIAL  COMMITTEE  OP  THE  PEIVY  COUNCIL. 

(FBOM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONEK  OF  OUDH.) 

Pk*esent  :< — Lord  Uavey,  Lord  Robertson,  Sir  Arthur  Wilson. 

Thikurain  Jaipal  Kunwar  and  another     ...     Appellants* 

V  Defendants, 

Bhaiya  Inder  Bahadur  Singh      ...  ...     Respondent. 

Plaintiff. 

Specific  Relief  AcU  8.  42— Judicial  discretion — Hindu  Lau — Widow — £itecution  of  will 
Declaratory  decree^No  ground  for  reversioner — Discretion  exercised — Privy  Council 
Practice — Interference  with  the  declaratory  decree  granted  by  the  lower  court  — 
Eged  of  declaratory  decree  in  favour  of  reversioner. 

Under  8.  42  of  the   Specific   Relief  Act  a  claim   to  a  doclaratoiy    decree    is 
*ot  ft  natter  of  right  bnt  rests  with  the  judicial  discretion  of  the  courts. 


Thakurain 

Jaipal 
Kunwar 

V. 

Bhaiya 

Inder 

Bahadur 

Singh. 


*  26th  February  1904. 
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Thakurahi 
Jaipal 
Knnwar 

V. 

Bhaiya 

Inder 

Bahadur 

Singh. 


The  execution  of  a  will  by  a  limited  owner  such  as  a  widow  is  not,  as  a  general 
rule,  a  sufficient  reason  for  granting  a  declaratory  decree. 

The  Privy  Council  although  sitting  as  a  Court  of  First  instance  will  not  have 
themselves  granted  a  declaratory  decree  are  always  alow  to  reverse  tlie  deciaions  of 
the  Indian  Courts  made  in  the  exercise  cf  a  discretion  entrusted  to  them  by  law. 

A  special  reason  assigned  by  the  Ju<licial  Committee  for  refusing  to  disturb 
the  decisions  of  the  Court  below  granting  a  declaratory  decree  was  that  although 
when  the  will  was  made  by  the  widow  it  was  doubtful  on  what  ground  she  relied 
in  making  the  will  it  was  clear  from  her  conduct  in  the  pleadings  that  she  ifas 
setting  up  a  title  inconsistent  with  the  rights  present  or  futore  of  any  reversionary 
heir. 

A  decision  in  such  a  suit  as  u)  the  position  of  the  plaintiff  as  the  next 
reversionary  heir  w:i8  only  a  decision  as  between  the  parties  to  the  suit  and  would 
settle  notliiiig  a8  to  who  should  succeed  when  the  inheritance  should  open  oti  the 
death  of  the  widow. 

Their  Lokd8H1ps'  Judgmkxt  was  delivered  by 

Siu  Arthur  Wilson. — ^This  is  an  appeal  against  a  decree  of 
the  Court  of  the  Judicial  Commissioner  of  Oudh,  which  so  far  as 
is  now  material  affirmed  the  decree  of  the  Subordinate  Judge  of 
Bahraich.  The  point  raised  is  a  short  one.  Indarjit  Singh  died  ou 
the  4th  June  18/7,  possessed  of  the  talnka  of  Mustafabad,  a  taluka 
governed  by  the  Oudh  Estates  Act  (1  of  1869).  J3e  left  three 
widows,  and  under  S.  22  (7)  of  that  Act  the  first  appellant  as 
the  first  married  of  the  widows  succeeded  to  the  taluka ;  the  othei 
widows  have  since  died.  On  the  2dth  December  1896  the  first 
appellant  executed  a  will  by  which  she  purported  to  declare  the 
second  appellant,  who  is  her  sister's  son,  as  her  heir  and  successor 
to  the  estate;  and  this  will  was  registered  on  the  2nd  January 
1897. 

The  respondent  filed  the  present  suit  against  the  appellants 
in  the  Court  of  the  Subordinate  Judge  of  Bahraich.  He  alleged 
himself  to  be  the  next  reversionary  heir  to  the  estate,  and  he  set 
out  the  pedigree  upon  which  he  based  his  claim  to  that  character. 
He  stated  the  will  of  the  tii*st  appellant,  and  his  contention  that 
it  was  invalid  for  the  purpose  of  transferring  the  estate,  and  he 
asked  for  a  declaratory  decree  to  that  effect. 

The  appellants  by  their  joint  written  statement  denied  that 
Indai'jit  died  intestate,  and  denied  that  the  first  appellant  was  in 
possession  as  a  Hindu  widow.     They  submitted  that  the  mere  exe- 
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cation  of  si  will  did  not  give  the  respondent  a  cause  of  action 
to  obtain  a  declaratory  decree.  They  traversed  in  detail  the  res- 
pondent's pedigree.  And  they  alleged  that  the  first  appellant 
was  absolate  owner  of  the  estate  under  an  oral  will  of  her  hus- 
band. On  all  the  points  thus  raised  issues  were  settled.  At  the 
trial  the  evidence  was  mainly  directed  to  the  proof  of  the  respon- 
dent's character  as  next  reversionary  heir.  The  Subordinate 
Jadge  found  the  necessary  issues  in  the  respondent's  favour,  and 
granted  a  declaratory  decree  as  prayed ;  and  that  decree  was 
affirmed  on  appeal  by  the  Court  of  the  Judicial  Commissioner. 

In  both  the  Courts  in  India  it  was  realised  that  under  S.  42 
of  the  Specific  Relief  Act,  1877,  a  claim  to  a  declaratory  decree  is 
not  a  matter  of  right,  but  that  it  rests  with  the  judicial  discretion 
of  the  Courts ;  both  Courts,  however,  held  that  in  the  exercise  of 
iheir  discrection  in  the  present  case  the  decree  ought  to  be  made. 
The  only  point  raised  by  the  present  appeal  is  that  the  Courts  in 
India  exercised  their  discretion  improperly. 

Their  Lordships  would  guard  against  being  thought  to  lay 
down  that  the  execution  of  a  will  by  a  limited  owner,  such  as  a 
Hindu  widow,  as  a  general  rule,  affords  a  sufficient  reason  for 
granting  a  declaratory  decree.  They  are  not  prepared  to  concur 
in  all  the  reasoning  of  the  learned  Judges  in  the  present  case. 
And  if  thoy  had  been  sitting  as  a  Court  of  First  Instance  they 
wonld  have  felt  no  little  hesitation  before  making  the  decree  that 
has  been  made. 

But  their  Lordships  are  always  slow  to  reverse  the  decisions 
of  Courts  below  made  in  the  deliberate  exercise  of  a  discretion  en- 
tmsted  to  them  by  law.  And  in  the  present  case  there  are  special 
reasons  why  they  should  hesitate  l)efore  so  interfering  at  the  in- 
stuice  of  the  present  appellants.  The  will  of  the  first  appellant 
taken  by  itself,  left  it  open  to  doubt  on  what  ground  she  relied  in 
what  she  was  doing.  But  when  the  appellants  came  to  file  their 
written  statement,  and  thereby  to  define  their  position  and  put 
their  own  interpretation  upon  what  had  gone  before,  there  was  no 
ambiguity  left.  It  was  made  clear  that  they  relied  upon  an  alleg- 
ed title  in  the  first  appellant  inconsistent  with  any  present  or 
fntme  rights  of  the  respondent  or  any  other  reversionary   heir. 


Thaknrain 
Jaipal 
Knnwar 

▼, 

Bhaiya 

Inder 

Bahadur 
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Thaknrain  And,  further,  the  appellants  have  no  legitimate  interest  in  this 
appeal  except  in  respect  of  c^st;  and  it  is  clear  that  the  costs 
which  have  been  incurred  have  been  caused  by  the  course  taken 
by  them  throughout  the  case. 


Kunwar 

V. 

Bhaiya 

Inder 

Bahadnr 


Their  Lordships  will  humbly  advise  His  Majesty  that  this 
appeal  should  be  dismissed.  The  respondent  not  having  appeared^ 
there  will  be  no  order  as  to  costs. 

In  order  to  guard  against  any  possible  misapprehension  here- 
after their  Lordships  think  it  well  to  point  out  that,  although  in 
the  present  case  issues  have  necessarily  been  raised  and  decided  as 
to  the  position  of  the  respondent  as  next  reversionary  heir  to  the 
taluka,  those  issues  have  been  raised  and  decided  only  between  the 
parties  to  the  suit,  and  that  whenever  the  inheritance  opens  by 
the  death  of  the  widow  the  present  decision  will  have  settled  noth- 
ing as  to  who  should  succeed. 


Bhola  Natli 
Nnndi 

V. 

The  Midna- 

pore  Zemin- 

darv. 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

(PROM  THE  CALCUTTA  HIGH    COURT). 

Present : — Lord  Macnaghten,  Lord  Lindley,  Sir  Andrew  Scoble, 
and  Sir  Arthur  Wilson. 

Bhola  Nath  Nundi  and  others,   ...  ...  Appellants*. 

V, 

The    Midnapore     Zemindarj 

Company,  Limited  ...  ...  Respondent. 

lUght  of  pasturage — Immemorial  enjoyment— Presumption — T^egal  origin, 

A  claim  by  some  cultivators  of  certain  villages  for  a  customary  and  immemorial 
right  of  paHtnrage  over  the  waste  lands  of  the  villages  or  of  adjoining  villages  is  not 
one  to  establish  a  right  in  gross. 

On  proof  of  enjoyment  from  time  immemorial  a  legal  origin  for  the  right  olaimed 
may  be  presumed. 

Reference  to  English  authorities  and  application  of  English  principles  or  doc- 
trines deprecated, 

A  decree  establishing  such  a  right  of  pasturage  will  not  pi-event  the  owners  of 
the  lands  affected  from  improving  their  property  provided  sufticicnt  pasturage  is  left 
Mid  a  provision  to  that  effect  may  l)e  inserted  in  the  decree  itself  to  prevent  tntore 
disputes. 

*  26th  Tebruarv  1904. 
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Their  Lordships'  Judgment  was  delivered  by  Bhola  Nath 

Lord  Macnaghten. — ^These  are  appeals  from  a  judgment  of  the  The  Midna- 
High  Court  of  Bengal  setting  aside  appellate  decrees  of  the  Subor-  P^'^^^l^"^* 
dinate  Judge  of  Midnapore,   who  concurred  with   the  Munsif  of 
Garbetta,  the  Judge  of  First  Instance^  in  his  findings  on  the  facts, 
and  aflBrmed,   with  a  slight  variation,  the  decrees   of  the  lower 
Court. 

After  the  appeals  were  pesented,  Robert  Watson  and  Com- 
pany, Limitedi  who  were  respondents  in  these  appeals,  and  had  been 
defendants  in  the  Court  of  First  Instance,  went  into  liquidation. 
Their  estates,  which  were  formerly  the  property  of  Messrs.  Robert 
Watson  and  Company,  the  welUknown  indigo  planters,  were  trans- 
ferred to  the  Midnapore  Zemindary  Company,  Limited,  and  that 
Company  has  now  been  substituted  on  the  record  as  respondents 
in  the  place  of  Robert  Watson  and  Company,  Limited. 

There  were  originally  seven  suits.  The  plaintiffs  were  differ- 
ent. The  lands  which  were  subject  of  controversy  were  differ- 
ent. But  the  question  involved  was  the  same  in  all.  The  suits 
were  consolidated  for  the  purpose  of  the  hearing,  and  disposed  of 
by  separate  decrees. 

The  plaintiffs  were  cultivators  by  occupation  belonging  to 
nine  villages  appertaining  to  Turuf  Paschim,  Perguunah  Bagri, 
formerly  held  by  Messrs.  Robert  Watson  and  Company,  and  after- 
wards by  the  defendant  Company,  in  putni  right.  They  averred 
Uiat  from  time  immemorial  they  and  their  predecessors  had  enjoyed 
the  right  of  pasturage  over  the  waste  lands  of  the  villages  to  which 
they  belonged,  and,  in  some  cases,  over  waste  lands  of  adjoining 
Tillages.  Their  complaint  was,  that  in  consequence,  as  they 
alleged,  of  some  dispute  about  planting  indigo  the  putnidars  had 
denied  their  title  and  interfered  with  the  enjoyment  of  their  ancient 
and  undoubted  rights. 

The  case,  as  presented  by  the  plaintiffs,  on  the  face  of  it  and 
in  substance,  seems  simple  enough.  It  appears  to  their  Lordships 
that  on  proof  of  the  fact  of  enjoyment  from  time  immemorial  there 
could  be  no  diflSculty  in  the  way  of  the  Court  finding  a  legal 
origin  for  the  right  claimed.    Unfortunately,  however,  both  in  the 
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Bhola  Naih  Munsif  s  Court,  and  in  the  Court  of  the  Subordinate  Judge,  the 
V.         question  was  overlaid,  and  in  some  measure  obscured,  by  copious 
pore  Zemin"  references  to  English  authorities,  and  by  the  application  of  princi- 
dary.      pj^  q^  doctrines,  more  or  less  refined,  founded  on  legal  concep- 
tions not  altogether  in  harmony  with  Eastern  notions.    The  result 
is  that,  although  the  decrees  appear  to  be  justified  by  the  main 
facts,  which  both  the  lower  Courts  held  to  be  established,  it  is 
impossible  to  say  that  the  judgments  delivered  are  entirely  satis- 
factory. 

In  the  High  Court,  the  learned  Judges  set  aside  the  decrees  of 
the  Subordinate  Judge,  and  remanded  the  case  to  bim  in  order 
that  he  might  decide  it  in  accordance  with  their  observations. 
The  learned  Judges  did  not  take  upon  themselves  to  dismiss  the 
suits,  though  the  drift  of  their  remarks  seems  to  lead  to  that  result. 
At  the  same  time  they  pointed  out,  properly  enough,  that  they 
had  "not  the  power  to  go  into  facts.*^  It  is  by  no  means  easy  to 
see  what  conclusion  other  than  that  embodied  in  the  decrees  could 
be  arrived  at  on  remand  so  long  as  it  remains  an  incontrovertible 
fact  that  the  right  of  pasturage  claimed  has  been  enjoyed  by  the 
plaintiffs  and  their  predecessors  from  time  immemorial— *from  the 
time  of  the  Hindu  Bajahs — long  before  the  Watsons  had  anything^ 
to  do  with  the  property.  The  learned  Judges,  in  their  Lordships' 
opinion,  were  justified  in  rejecting  the  notion  which  seems  to  have 
been  advanced  in  argument  and  was  adopted  by  both  the  lower 
Courts  that  the  right  claimed  was  a  right  in  gross,  but  they  appear 
to  have  been  under  some  misapprehension  both  as  to  the  character 
in  which  the  plaintiffs  sued  and  as  to  the  effect  of  the  decrees  pro- 
nounced by  the  Subordinate  Judge.  It  was  certainly  not  the 
intention  of  the  Subordinate  Judge  or  the  Munsif  that  the  decrees 
should  prevent  the  defendants  improving  their  property.  And, 
indeed,  the  Munsif  expressly  states  that  the  plaintiffs  admitted 
the  right  of  the  defendants  to  improve  their  property  provided 
sufficient  pasturage  were  left.  Their  Lordships  think  it  will  be 
advisable  to  insert  a  provision  to  that  effect  in  the  decrees  of  the 
Subordinate  Judge.  It  will  tend  to  prevent  disputes  in  future. 
With  this  variation  the  decrees  seem  to  be  unobjectionable.  Mr. 
Jardine,  for  the  respondents,  said  everything  that  could  be  said 
on  their  behalf.     But  it  was  obviously  impossibte  to  support  the 
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order  of  the    Hiffh  Court   or  to  arffue  that  the   result   would  be   ^hola  N%th 

different  if  the   case  went  back   to  the   Subordinate  Judge  on  v. 

^^^^A  The  Midn*- 

^^^^^^'  pore  Zemin- 

While  their  Lordships  are  unable  to  concur  in  the  view  of  the        ^^' 

learned  Judges  of  the  High  Court,  they  wish  to  guard  themselves 

against  being  supposed   to  adopt   all  the   reasoning  on   which  the 

decrees  of  the  Subordinate  Judge  appear  to  be  based. 

Their   Lordships   will   humbly  advise  His  Majesty   that  the  0 

decree  of  the  High  Court  ought  to  be  discharged  with  costs,  and 
that  the  decrees  of  the  Subordinate  Judge  ought  to  be  restored, 
with  an  amendment  in  terms  providing  in  each  case  that  the  decree 
is  not  to  prevent  the  defendants  or  their  successors  in  title  from 
cultivating  or  executing  improvements  upon  the  waste  lands  in 
question  so  long  as  suf&cient  pasturage  is  left  for  the  plaintiffs  and 
the  other  persons  entitled  to  the  right  of  pasturage  claimed,  with 
liberty  to  the  parties  from  time  to  time,  in  case  of  difference,  to 
apply  to  the  Subordinate  Judge  as  they  may  be  advised. 

The  alteration  in  the  decrees  will  make  no  difference  in  the 
costs,  as  the  right  which  it  is  now  proposed  to  protect  by  express 
words  has  never  apparently  been  disputed.  The  respondent  must 
pay  the  costs  of  appeals. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(PULL  BENCH). 

Pres^it : — ^Mr.  Justice  Davies,  Mr.  Justice  Benson  and 
Mr.  Justice  Russell. 
Sari  Venkatappayya  Saetri,  agent  of  Sri 
Rajah  Rangayya  Appa  Row  Bahadur 
Zemindar  Ghiru       ...  ...  ...  Petitioner  {Complain^ 

ant  in  G.  C.  No.  33 

of  1903  on  the  file  of 

V.  the  Stationary  8ub- 

Magiatrate    of  Gan- 
navaram). 
Maduli^  Yenjcanna  ...  ...     (Accused  in        do.        ). 

Mian  Penal  Code,  dt.  22  and  378 — Ston^  quarried  from  the  earth — Moveable  property 
^Theft. 

•  C.  E.  C .  No.  386  of  1903.  8rd  February  1904. 

(P.^.P.lJp.  ^of  1903). 
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Venkatap-  Any  part  of  the  earth  whether  it  be  stones  or  sand  or  clay  or  any  other  compo- 

Dawa  Sftfltn 
'^^^y  nent  when  severed  from  "  earth"  is  moveable  property  and  is  capable  of  being  the 

Hadnia       subject  of  theft  under  S.  378  of  the  Indian  Penal  Code. 
Venkanna. 

Land  and  earth  are  not  synonymoiiB  and  there  is  a  wide  distinction  between 
'•  earth  "  and  the  "  earth." 

The  Queen  v.  Tamvm  Ohantaya^,  Queen- Empress  v.  Sfctwaw*,  and  opinion  of 
Brandt  J.  in  Queen*Evn^re6s  v.  Kotayyc?  followed.  Queen'Emprets  v.  Kotayya  (opinion 
majority)  not  followed. 

Petition,  under  S.  435  and  439  of  the  Criminal  Procedure 
Code,  praying  the  High  Court  to  revise  the  order  of  the  Ses- 
sions  Court  of  the  Kistna  Division  in  Criminal  Revision  Petition 
No.  12  of  1903  presented  against  the  judgment  of  the  Stationary 
Bub-Magistrate  of  Gannavaram  in  Calendar  Case  No.  33  of  1 903. 

C.  F.  Kriahnaswami  Aiyar  for  V  Krishnsdwami  Aiyar,  vakil 
for  the  petitioner. 

8.  Kasturtro/nga  Aiyangar  for  P.  8.  Sivaawami  Aiyar,  vakil 
for  the  accused. 

The  Court  (the  Hon*  Sir  S.  Subrahmania  Aiyar,  Officiating 
Chief  Justice  and  Mr.  Russell)  made  the  following 

ORDER  OP  REFERENCE  TO  A  FULL  BENCH. 

Assuming  that  the  accused  in  this  case  quarried  and  carried 
away  the  stones  dishonestly  from  the  hill,  the  property  of  the  tem- 
ple, the  question  is  whether  he  could  be  convicted  of  theft  under 
section  379  of  the  Indian  Penal  Code.  The  Magistrate  following 
the  decision  in  Queen-Empress  v.  Kotayya^  is  of  opinion  that  the 
offence  of  theft  has  not  been  committed. 

This  opinion  seems  to  be  at  variance  with  the  opinion  expres- 
sed in  The  Queen  v.  Tamma  Ohantaya^. 

In  Queen- Empress  v.  8hivram*  also  a  different  view  is  taken. 
It  was  therein  held  that,  ''Where  a  person  dishonestly  carried 
away  100  cart-loads  of  earth  from  the  complainant's  land  lie  was 
guilty  of  theft.''  We  are  of  opinion  that  this  is  the  correct  view 
of  the  law.    We,  therefore,  refer  for  the  decision  of  a  Full  Bench 

1.    I.L.B.»   4M.22a       2.    I.L.B.,  15B.708.       8.    I.  L.  E.,  10  H.  2^ 
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the  qnestion  whether  on  the  assumption  mentioned  above  the  ac-    Venkatap- 
^  ^  P»yya  Sastn 

cased  coald  be  convicted  of  theft.  v. 

Madnla 
OPINION. — ^In  this  case  the  accused  was  charged  with  theft  Venkanna. 

in  that  he  dishonestly  quarried  and  carried  away  stones  from  land 
in  the  possession  of  another.  The  Sub-Magistrate  discharged  the 
accused  on  the  ground  that  the  stones  were  not  moveable  property, 
and  so  could  not  be  the  subject  of  theft,  and  he  relied  on  the 
raling  in  Queers  Empress  v.  Kotayya^. 

The  question  referred  for  our  decision  is  whether,  assuming 
that  the  stones  were  quarried  and  carried  away  dishonestly,  the 
accused  could  be  convicted  of  theft  under  section  379,  Indian 
Penal  Code. 

We  have  no  doubt  but  that  the  answer  to  this  question  must 
be  in  the  affirmative.  Under  S.  378,  Indian  Penal  Code 
"Whoever  intending  to  take  dishonestly  any  moveable  property 
oat  of  the  possession  of  any  person  without  that  person^s  consent 
moves  that  property  in  order  to  such  taking,  is  said  to  commit 
theft/'  The  only  question  is  whether  the  stones  in  this  case  are 
"  moveable  property.''  S.  22  enacts  that  these  words  "  are 
intended  to  include  corporeal  property  of  every  description,  except 
land  and  things  attached  to  the  earth,  or  permanently  fastened  to 
anything  which  is  attached  to  the  earth"  and  in  connection  with  this 
definition  explanations  1  and  2  to  S.  378  provide  that  '*A 
thing  so  long  as  it  is  attached  to  the  earth,  not  being  moveable 
property,  is  not  the  subject  of  theft ;  but  it  becomes  capable  of 
being  the  subject  of  theft  as  soon  as  it  is  severed  from  the  earth,' 
and  *'  A  moving  effected  by  the  same  act  which  effects  the  sever- 
ancemay  be  a  theft." 

We  have  no  doubt  but  that  stones  when  quarried  and  carried 
away  are  ^'  things  severed  from  the  earth"  and  are  ^'moveable 
property"  and  as  such  are  capable  of  being  the  subject  of  theft. 
Before  they  were  quarried  out  they  formed  part  of  "  the  earth," 
and  as  such  they  were  not  moveable  property,  but  as  soon 
as  they  were  quarried  out  they  were  *'  severed  from  the  earth" 
and  became  "moveable  property."  This  was  the  view  taken 
by  this  Court  in  the  case  of  The  Queen  v.  Tamma  Ghantaya^. 
There  the  Court  {Turner,  C.  J.  and  Kernan,  J.)  referring  to  salt 
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Venkafcap-  formed  spontaneoufily  in  a  swamp  said  "  We  oaiinot  distinguish 
V.         this  case  from  theft  of  wood  in  a  reserved  forest^  except    that  salt 

V^^L  ^*  actually  a  part  of  the  soil,  while  trees  are  not ;  yet  things  im- 
moveable become  moveable  by  severance,  and  this  would  apply  to 
severed  parts  of  the  soil,  e.  g.,  stone  quarried,  minerals,  iron  or 
salt  collected,  as  well  as  timber  which  has  grown,  or  edifices  which 
have  been  erected  on  the  land." 

In  the  case  of  Queen- Ilmpre$8  v.  Kotayya^  ColUns^OJ.  and  Ker» 
nan,  J.  {Brandt,  J.  dissentiente)  held  that  soil  dug  up  by  a  person 
not  the  owner  of  the  land  and  carried  away  by  him  could  not  be 
the  subject  of  theft  on  the  ground  that  such  soil  was  not  a  thing 
attached  to  the  earth  and  then  severed  from  it,  but  was  a  part  of 
the  earth  or  land  itself,  and  therefore  excepted  by  section  22  from 
the  corporeal  things  which 'were  moveable  property,  and  they  dis- 
tinguished the  case  of  The  Queen  v,  Tamma  Ghantaya^  on  the 
ground  that  the  salt  in  the  latter  case  was  a  natural  efflorescence 
on  the  surface  of  the  earth — a  natural  produce  attached  to  the 
earth.  We  think  that  this  decision  was  erroneous  and  that  the 
learned  Judges  were  misled  by  supposing  that  it  was  the  intention 
of  the  framers  of  the  Indian  Penal  Code  to  reproduce  the  English 
law  of  larceny.  The  terms  of  the  section  show  that  this  was  not 
their  intention,  and  it  is  by  the  terms  of  the  section  that  the  law  is 
determined.  As  recently  remarked  by  the  Privy  Council  in  the 
case  of  Gokul  Mandar  v.  Pudmanund  8ingh^  :  '^The  essence  of  a 
Code  is  to  be  exhaustive  on  the  matters  in  respect  of  which  it 
declares  the  law,  and  it  is  not  the  province  of  a  Judge  to  disre- 
gard or  go  outside  the  letter  of  the  enactment  according  to  its 
true  construction ".  S.  22  of  Indian  Penal  Code  does  not 
except  '^  earth  and  things  attached  to  the  earth''  but  ^Mand  and 
things  attached  to  the  earth.''  ''Land"  and  ^' earth''  are  not 
synonymous,  and  there  is  a  wide  distinction  between  ''  earth"  and 
"the  earth."  "Earth"  may  be  severed  from  "the  earth"  and 
attached  to  it  again.  When  "  earth"  is  severed  from  '^  the  earth" 
it  becomes  moveable  property.  A  cart-load  of  '^earth"  may  be 
bought  any  day  in  the  bazaar.  Can  it  be  held  for  a  moment  that 
"  earth"  when  thus  carted  about  and  sold  by  one  person  to  anoth^ 

is  not  moveable  property,  and  is  incapable  of  being  the  subject  of 

■  III  f  J 
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theft  ?  Under  the  Indian  Penal  Code  it  does  not  matter  by  whom 
the  severance  from  *'  the  earth''  was  made,  and  the  explanation  to 
section  878  expressly  provides  that  ^'a  moving  effected  by  the 
same  act  which  efEects  the  severance  may  be  theft."  It  was  on 
these  grounds  that  the  Bombay  High  Court  in  Queen-Empress  v. 
Shivram^  held  that  ^'earth''  might  be  the  subject  of  theft^  and  the 
same  reasoning  applies  a  fortiori  to  stones  that  are  quarried  from 
"the  earth".  We  think  that  the  view  of  Brandt,  J.  in  Queen- 
Empress  V.  Kotayya^  is  correct  and  we  hold  that  any  part  of  "  the 
earth,"  whether  it  be  stones  or  sand  or  clay  or  any  other  compo- 
nent, when  severed  from  '^the  earth''  is  moveable  property,  and  is 
capable  of  being  the  subject  of  theft.     Our  answer  to  the  reference 

is,  therefore,  in  the  affirmative. 


Venkatap- 
payya  Sastri 

V. 

Madnla 
Venkanna. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present :—  Mr.  Justice  Bhashyam  Aiyangar. 

Dorasamy  Pillai  alias  E^rupa  Pillai  (minor)  by  his 
mother  and  next  friend  Kalimuthammal  . . .     Petitioner*^ 

^.  (Plaintiff). 

Thangasami  Pillai  alias  Kurnnatha  Pillai  and  others.    Respondents. 


OMX  Prteedttms  Code,  Ss,  378,  462  and  622— Duty  of  Cowrt  ioith  regard  to  minor— Suit  Dorasamy 
h^  nemt  friend  of  minor  relating  to  tatter's  estate — Infant^  position  of—  Conduct  of        PiWai 

fuardian  prexadidal  to  minor — Duty  of  Court — Unconditional  withdraival  in  pur*  ■phunffaBami 
fuance  of  agreement — Agreement  within  8.  462  voidable — Revision.  I'illai. 

A  suit  relating  to  the  estate  or  person  of  an  infant  and  for  his  benefit  has  the 
flffect  of  making  him  a  ward  of  Conrt  and,  therefore,  no  act  can  be  done  affecting  the 
property  of  the  minor  unless  under  the  express  or  the  implied  direction  of  the  Court 
Itself.    Rahimbhoy  v.  Uabihhhoy*  referred  to  and  approved. 

It  it  the  duty  of  the  Court  where  it  finds  that  the  next  friend  does  not  do  his  duty 
in  vslatioii  to  the  suit  not  to  permit  him  to  prejudice  the  interests  of  the  minor  but 
10  adjourn  the  suit  in  order  that  some  one  interested  in  the  minor  may  apply  on  the 
ainor's  behalf  for  the  remoral  of  the  next  friend  and  appointment  of  a  new  one  or  in 
order  that  the  minor  plaintiff  himself  may,  on  coming  of  age,  elect  to  proceed  with 
tfee  suit  or  withdraw  from  it. 


•  C.  B.  P,  :?o.  62  of  1903.  6th  November  1908. 
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Dorasamy  A  withdrawal  of  a  suit  by  the  next  friend  of  the  minor  in  ptursoanoe  of  an  agree- 

ment  or  compromiBe  entered  into  with  the  defendant  without  the  leave  of  the  Coort 

Thnngasami  >8  voidable  at  the  instance  of  the  minor  under  S.  462,  C.  P.  C. 

An  unconditional  withdrawal  of  a  suit  by  the  next  friend  of  a  minor  (without 
liberty  to  bring  a  fresh  suit)  is  an  act  prejudicial  to  the  minor  and  ought  not  to  be 
allowed  by  a  Court,  and  if  so  allowed,  theHigh  Court  will  interfere  in  revision  under 
S.  622,  0.  P.  C,  and  set  it  aside.  Ram  Sarrup  Lai  v.  Shah  Lataput  Hosseine*  followed. 

Petition  under  S.  622  of  the  Civil  Procedure  Code  praying  the 
High  Court  to  revise  the  orders  of  the  Court  of  the  Subordinate 
Judge  of  Madura  (Bast)  dated  28th  July  1902  and  13th  October 
1902  on  C.  M.  P.  Nos.  361  and  425  of  1902,  respectively  (O.  S. 
No.  60  of  1901). 

C.  Ramachandra  Rao  Sahib  and  If.  B.  Sanlcara  Aiyar 
for  petitioner. 

P.  3.  Sivaawami  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT : — ^This  has  been  treated  as  a  revision  petition 
not  only  against  the  order  of  the  Subordinate  Judge,  dated  the 
13th  October  1902  but  also  against  his  order,  dated  the  28th  July 
1902.  In  passing  both  these  orders  it  is  clear  that  the  Subordinate 
Judge  failed  to  exercise  the  jurisdiction  which  by  reason  of  the 
petitioner  (plaintifE  in  the  suit)  .being  an  infant  the  Court  had  over 
the  conduct  and  disposal  of  the  suit  and  to  realize  his  respondbili- 
ty  in  the  matter.  As  observed  by  Scott,  J.  in  Bahimbhoy  v.  Habi- 
bbhoy^,  ^'a  suit  relating  to  the  estate  or  person  of  an  infant  and  for 
his  benefit  has  the  efEect  of  making,  him  a  Ward  of  Court.''  That 
being  so,  no  act  can  be  done  afEecting  the  property  of  the  minor 
unless  under  the  express  or  the  implied  direction  of  the  court 
itself  (Siiory's  Equity  jurisprudence  S.  1353.) 

S.  446  of  the  Code  of  Civil  Procedure  enacts  that  if  the  interest 
of  the  next  friend  is  adverse  to  that  of  the  minor,  or  if  the  next 
friend  does  not  do  his  duty,  or  for  any  other  sufficient  cause 
application  may  be  made  on  behalf  of  the  minor  or  by  a  defendant 
for  his  removal ;  and  the  court  may  order  the  next  friend  to  be 
removed.  It  is,  therefore,  the  duty  of  the  court,  if  it  finds  that  the 
next  friend  does  not  do  his  duty  in  relation  to  the  suit,  not   to 
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penmt  bim  to  prejodioe  the  interests  of  the  minor  bat  to  adjourn    Pmiimy 
Ihe  9vit  in  order  that  some  one  interested  in  the  minor  may  apply         y. 
on  behalf  of  the  minor  for  the  removal  of  the  next  friend  and  ^^'S*?^ 

■   rulai. 

appointment  of  a  new  next  friend^  or  in  order  that  the  minor  plain- 
tiff himself  may^  on  coming  of  age,  elect  to  proceed  with  the  suit  or 
witbdmw  from  it.  In  the  present  case  on  the  28th  July  1902  when 
die  case  came  on  for  final  hearing  after  several  adjournments^ 
the  junior  vakil  who  was  specially  engaged  on  that  very  day  ap- 
pifently  in  virtual  supersession  of  the  senior  who  was  present  in 
covrt  presented  a  petition  stating  that  the  plaintiff^  or  rather  his 
next  f riendi  was  unable  to  conduct  the  further  proceedings  in  the 
suit  by  meeting  the  necessary  expenses  and  to  prove  that  the  whole 
of  the  plaint  properties  belonged  to  the  plaintiff  and  praying  that  the 
court  might  be  pleased  to  strike  the  case  off  the  file  without  further 
proceedings.  This  application  was  granted  on  that  very  day  and 
the  plaintiff  ordered  to  pay  the  defendants'  costs.  It  is  established 
beyond  all  doubt  by  the  evidence  of  the  junior  vakil  who  was 
exatmed  as  a  witness  on  behalf  of  the  respondents  in  connection 
wiUk  tiie  review  petition  that  he  was  engaged  by  i the  next  friend's 
fi^er,  that  the  judge  asked  him  whether  he  was  going  to  withdraw 
ftBoonditionally  or  he  wanted  to  withdraw  with  permission  to  bring 
a  fresh  suit  and  that  he,  in  reply,  stated  he  did  not  want  such 
penttssion. 

Assuming  that  the  next  friend,  the  mother  of  the  plaintiff, 
was  aware  of  the  contents  of  the  vakalatnamah  authorizing  the 
vaddl  to  withdraw  the  suit  executed  that  very  day  outeide  the 
pwincts  of  the  Court  and  that  she  did  authorize  the  vakil  to 
withdraw  the  suit,  it  must  have  been  obvious  to  the  Subordinate 
Judge  that,  in  withdrawing  the  suit  without  permission  to 
bring  a  fresh  suit  the  junior  vakil  at  the  instance  of  the  next 
friend  was  acting  most  prejudicially  to  the  interests  of  the 
minor,  and  that  is  apparently  the  reason  why  he  pointedly 
asked  the  vakil  if  he  wanted  permission  to  bring  a  fresh  suit.  It  is, 
therefore,  clear  that  the  Subordinate  Judge  was  under  the  impres- 
sion that  he  was  bound  to  allow  the  withdrawal  and  dismiss  the 
suit  with  costs  for  default  of  prosecution  and  that  he  had  no 
jurisdicUon  to  adjourn  the  suit  in  the  interests  of  its  Ward.  The 
plaintiff's  next  friend  in  her  deposition  taken  in  connection  with 
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Donsamy    the  review  application  states  that  she  was  not  aware  of  the  contents 

PilUd 

T.  of  the  vakalatnamah  or  of  the  withdrawal  petition  both  of  which  bear 

^*  PiSIT^*  her  mark^  and  that  she  became  aware  of  the  withdrawal  only  a  day 
or  two  after  it  was  withdrawn ;  and  the  evidence  of  the  father  of 
the  next  friend  and  one  of  the  attesting  witnesses  to  the  vakalatna- 
mah  is  to  the  effect  that  the  withdrawal  was  brought  about  by  the 
lat  defendant  himself  and  that  the  suit  was  withdrawn  by  reason 
of  the  1st  defendant  having  promised  to  give  to  the  plaintifiE  his 
share  after  the  suit  was  withdrawn.  The  Subordinate  Judge  does 
not  discuss  the  evidence  bearing  on  this  question.  Under  S.  462^ 
Civil  Procedure  Code^  a  withdrawal  of  the  suit  by  the  next  friend 
in  pursuance  of  an  agreement  or  a  compromise  entered  into 
with  the  defendant  without  the  leave  of  the  Court,  will  be 
voidable  at  the  instance  of  the  minor  {BaJiimbhoy  v.  Hcbbibbhoy^). 
In  rejecting  the  application  for  review,  the  Subordinate  Judge 
has  evidently  overlooked  the  provisions  of  S.  462.  It  is,  how- 
ever, not  necessary  to  call  for  a  finding  on  this  point.  For  the  reasons 
already  stated  in  connection  with  the  unconditioual  withdrawal 
of  the  suit  on  the  28th  July,  1902,  I  set  aside  his  order  under 
S  622,  Civil  Procedure  Code,  following  the  decision  of  the  Cal- 
cntta  High  Court  in  Bam  Sarrup  Lai  v.  Shah  Latapat  Hosaein^, 
and  direct  that  the  suit  be  restored  to  file  and  proceeded  with 
and  disposed  of  according  to  law.  The  respondents  must  pay 
the  costs  of  the  petitioner  both  here  and  in  the  application  for 
review  in  the  court  below. 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  S.  Subrahmania   Aiyar,  Offg.    Chief  Justice, 
and  Mr.  Justice  Russel. 
V.  E.  N.  K.  R.  M.  A.  Venkatachalam 
Chettiar  ...  ...  ...  ...     Appellant*    {Plff.'s. 

"w.  representative). 

I.     Graurivallaba  The var,  minor  Zamin- 

dar  of  Sivaganga,  by  Mr.  S.  Nagasawmi 
Iyer,  Manager  under  the  Court  of  Wards 
and  others       ...  ...  ...  ...  Respondents  (Dc/l*.). 

ohal^        '^ipaWan  rip;if«--/n;/tmceton--iWpar»an  propiietor^Right    to    raise    hund^Ordinarf 
Chettiar.  Jlood^Lands  of  netghhounng   mcnera  affected— Pre  script  ive  fight  to  thnm  hack 

^*  water. 

OanriTallaLa _._ 

Tbevar.                     •  s.  A.  No.  348  of  1902.  6th  Janumy  1904. 
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Where  the  oreotion  of  a  bund  by  the  plaintiff  will  have  the  effect  of  throwing  Venkata- 
vgoa  ^18  defendant's  land  more  water  than  has  customarily  flowed  on  to  it  and  chetfciar 
of  thuB  inereasing  the  damage  to  which  he  has  been  hitherto  subject,  the  plaintiff  v. 

will   not  be  entitled  to  an  injunction    to   restrain  the  defendant  from  interfering  Gaurivallaba 
wiUi  the  erection  of  the  bund. 

Srery  land  owner  exposed  to  the  inroads  of  the  sea  has  the  right  to  protect 
IdiBtelf  by  erecting  such  works  as  are  necessary  for  that  purpose,  and  if  he  acts 
htmafde  is  not  liable  for  any  damage  occasioned  to  his  neighbours  who  must  protect 
tbemselree. 

Rew.  V,  Pagham  CommiHAionera^  y   referred  to. 

But  except  in  the  case  of  extraordinary  floods,  such  large  powers  for  protection 
tre  not  given  to  riparian  owners  who  have  a  right  to  protect  their  lands  with  refer- 
eooe  to  ordinary  floods  only  if  they  do  so  without  injury  to  others. 

Be*.  V.  Trafford^^  referred  to. 

A  proprietor  of  land  on  the  bank  of  a  river  ought  to  be  restrained  from  erecting 
1  Bioand,  which,  if  completed,  will  in  times  of  ordinary  flood  throw  the  waters  of  the 
river  on  to  the  grounds  of  a  proprietor  on  the  opposite  bank  so  as  to  overflow  and 
a  jure  them. 

Mensies  v.  Brcadalhan^y  followed. 

Per  Rugselj  J.: — A  prescriptive  right  to  throw  back  water  and  keep  it  standing  on 
the  land  of  another  exists  only  in  the  oase  of  water  flowing  in  a  defined  stream  and 
oonot  apply  to  surface  water  not  flowing  in  such  a  stream. 

Robinson  v.  Ayya  Krishnama  Chariar*,  followed. 

SemUe : — (Per  S%hramania  Iyer,  O.  G.  J.)  A  Court  will  not  grant  an  injunction  in 
jhintifra  favour  where  there  has  been  nothing  more  than  mere  assertions  on  the  one 
kand  and  denials  on  the  other  as  to  the   right  of  the  plaintiff  to  raise  a  bund. 

Second  appeal  from  the  decree  of  the  District  Conrt  of  Ma- 
dura in  A.  S.  No.  461  of  1901  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  |of  Sivaganga  in  O.  S.  No.  149  of  1900. 

JT.  Srinivasa  Aiyangar  for  appellant, 

K.  N.  Aiyaiov  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— TAe  Officiating  Chief  Ju8tice:^Tlie  plaintiffs 
Inam  village  and  the  first  defendant's  Zamindari  village  are  irriga' 

1.  WB.  B.  406.  3.    3  Bligh  K.  S.  414. 

2.  84 KB.  680.  4.    7M.H.a87. 
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Vcnkata-     ted  by*  a  common  tank.     As  found  by  both  the  lower  courts,  the 

Chettiar     Surplus  water  of  the    tank  has    from  time    immemorial  been    dis- 

Ganr^ali  b   ^^^^^8®^  through  a  weir  and  the  water  thus  discharged  passes  over 

Thevar.      some  of   the  lands  of  both    the   parties  and  eventually    escapes 

Offg.  Chief   through  a  channel  separating  the  two    villages.  It  is  further  found 

that  if  the  plaintiff   puts  up  the  bund  which  he  proposes   to    con- 

stroct  in  order  to  save  from  inundation  the  portion  of  his  property 

hitherto  affected  by  the  flow  of  the  surplus  water,  such  bund  would 

throw    back   upon    the  defendant's    land   more    water   than  has 

customarily  flowed  on  to  his  property  and  increase  the  damage  to 

which  he  has  been  hitherto  subject. 

In  these  circumstances  there  can  be  no  doubt  that  the  lower 
courts  were  right  in  refusing  to  grant  the  injunction  prayed  for  by 
the  plaintiff,  to  restrain  the  defendants  from  interfering  with  the 
erection  of  the  proposed  buud. 

Assuming  the  plaintiff  was  entitled  to  protect  his  land  from, 
inundation  by  erecting  a  bund,  it  would  by  no  means  follow  that 
the  court  would  grant  an  injunction  in  his  favour  when  there  has 
been  nothing  more  than  mere  assertions  on  the  one  hand  and  de- 
nials on  the  other  as  to  the  right  of  the  plaintiff  to  raise  it.  It  is, 
however,  unnecessary  to  say  more  on  this  point  as  the  plaintiff  has 
clearly  no  right  to  raise  any  bund  in  the  way  proposed  by  him. 
Now,  having  regard  to  the  fact  that  the  surplus  waters  of  the  com- 
mon tank  have  from  time  immemorial  been  discharged  so  as  to 
ov^flow  certain  lands  of  both  the  parties,  an  agreement  must  be 
implied  as  between  the  owners  to  the  effect  that  neither  can  inter- 
fere with  the  accustwned  flow  of  the  surplus  water  so  as  to  increase 
the  burden  of  the  other. 

Apart  from  this,  and  even  were  the  p^^ties  not  the  owneis  in 
common  of  the  tank,  the  plaintiff  would  not,  according  to  the 
authorities,  be  at  liberty  to  put  up  the  proposed  bund.  It  is  quite 
true  that  every  land  owner  exposed  to  the  inroads  of  the  sea  has 
the  right  to  protect  himself  by  erecting  such  works  as  are  neces- 
sary for  that,  purpose,  and  that  if  he  acts  bona  fide,  he  is  not  liable 
for  any  damage  occasioned  to  his  neighbours  who  must  protect 
themselves  {Bex.  v.  Pagham    Commissionei'a^)^     Bot  I  take  it  that 

1.    SB.  &.C.366:32B.B.4I06. 
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tie  law  doea  not,  except  in  the  Gase  of  extraordinary  floods,  give  v^nkata- 

such  large  powers  for  protection  to    riparian    owners,    it   having  Chettiar 

been  distinctly  laid  down  that  such  owners  have  a  right  to  protect  Gaturlvallaba 
their  lands  with  reference  to  ordinary   floods,  only  if  they  do  so      Thevar, 

without  injury  to  others.    {Eex.  v.  Tr afford^,      Gf.  also   Ridge   v.  Oflg.  Chief 
Midland  Baibjcay   Co.^,      cited  in  Coulson  and   Forbes'   Law   of 
Waters,  2ftd  Edn.,  p.  155). 

HerQ,  however,  the  bund  proposed  would,  as  found  by 
the  lower  courts,  affect  the  defendant's  land  injuriously. 
The  case  is  therefore  analogous  to  Menzies  v.  Breadalbane^,  ' 
where  the  House  of  Lords,  speaking  through  Lord  Lynd- 
hurst,  pointed  out  the  similarity  between  the  English,  Scotch 
and  Roman  Laws  bearing  on  the  matter,  and  held  that  a  proprietor 
of  land  on  the  bank  of  a  river  ought  to  be  restrained  from  erecting 
a  mound,  which,  if  completed^  would  in  times  of  ordinary  flood 
throw  the  waters  of  the  river  on  to  the  grounds  of  a  proprietor  on 
the  opposite  bank,  so  as  to  overflow  and  injure  them. 

This  decision  of  the  House  of  Lords  is  referred  to  in 
Whalley  v.  Lancashire  and  Yorhahire  Raihoay  Co,*,  as 
illustrative  of  the  second  of  the  four  heads  of  the  classifica- 
tion there  adopted  by  the  Master  of  the  Rolls.  He  observed  : 
'^Then  we  come  to  the  case  of  having  property  which  is  subject  to 
this  defect,  that  unless  you  can  prevent  the  injury  which  the  ordi- 
nary course  of  nature  will  bring  upon  it,  by  transferring  that  in- 
jury to  your  neighbour's  property,  your  property  must  suffer  as  the 
natural  consequence  of  its  position.  That  is  the  case  of  Menzies  v. 
Breadaibane*  where  property  was  so  situated  with  regard  to  a  river 
that  if  the  river  was  left  alone  with  its  ordinary  flow  of  water,  it 
must,  in  the  course  of  nature,  eat  away  the  property  or  occasion^ 
ally  overflow  it.  If  the  owner  of  such  prc^erty,  in  order  to 
cure  that  defect  were  to  do  something  to  his  land  which  by  turn- 
ing the  stream  out  of  its  ordinary  course  would  throw  that  de« 
feet  on  his  neighbour's  land,  he  would,  I  think,  according  to  the 
ordinary  principles  of  law,  become  liable  to  pay  the  damages  thi9 

1.    8  Biii92O4:B4B.Bi0«O.  3.    8  Bligh  N.  S.  414 :  32  E.  S.  103. 
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ohS^     ^^^^^  occftsion,  and  further  be  prevented  from  continuing  to  do 
Chettiar     it  by  an  injunction." 

Gaurivallaba 

l^evar.  That  is  practically  the  case  here.     The  land  of  the  plaintifE 

Offg.  Chief  ^y  1*^8  situation,  has  from  time  immemorial  been  exposed  to  the 
periodical  overflow  of  the  water  discharged  by  the  weir  and,  there- 
fore, the  owner  of  such  land  even  if  he  had  no  interest  in  the  tank 
would  not  be  at  liberty  to  construct  an  embankment  such  as  that 
proposed,  to  the  injury  of  the  proprietor  of  lands  on  the  other 
side. 

The  case  oi  Nield  v.  London  and  North-Western  By.  Co.^ 
is  not  in  point  for  the  reason  that,  apart  from  the  water 
sought  to  be  turned  away  in  that  case  being  extraordinary 
flood  water,  neither  party  to  the  contest  was  responsible  for  the 
coming  in  of  the  water ;  while  here  the  water  which  is  sought  to 
be  kept  off  by  the  plaintiff,  is  the  surplus  of  what  comes  into  the 
tank  in  the  interest  of  both  the  parties  and  has  to  be  discharged 
for  the  safety  of  the  common  property — the  tank.  This  circum- 
btance  would  distinguish  the  present  from  the  case  of  Oopal 
Beddi  v.  Chenna  Beddi^  also. 

I  feel  some  difficulty  in  understanding  what  the  precise  ratio 
decidendi  of  Oopal  Beddi  v.  Chenna  Beddi^  is.  In  one  part  of  his 
judgment,  Shephard,  J.,  observes :  "  It  is  found  or  admitted  that  it 
has  long  been  the  practice  to  have  some  sort  of  bunds."  If  this  be 
the  real  reason  for  the  final  decision  in  the  case,  it  would  not  be  in 
conflict  with  Menzies  v.  Breadalbane*  where  the  Lord  Chancellor 
distinguished  the  case  of  Farquharaon  v.  Farquharaon  on  the 
ground,  among  others,  that  the  mound  in  question  there  was  erected 
on  old  foundation  and  that  it  had  been  shown  that  there  was  a  custom 
of  practice  of  riparian  owners  in  that  part  of  the  country  to  embank 
against  each  other.  In  another  part  of  his  judgment,  however, 
Bhephardt  J.  says  that  the  stream,  when  in  flood,  spreadjitself  over 
the  defendant's  lands  and  did  not  come  in  its  full  volume  to  the 
plaintiffs  lands.  If  such  spreading  was  the  usual  state  of  things 
in  times  of  ordinary  flood.  So  as  to  make  the  ground  on  which  the 
spreading  took  place  a  part  of  the  regular  course  of  the  river  in 

l.;L.  S.  lOBz.4.  8.    8BlighN.8.414:  82E.R.103. 
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certain  seiMons  of  the  year,  the  construction  of  an  embankmen|j    ^®?l?**" 

which  ^  would  confine  such   ordinary  flood    waters  within  ^narrower     Chettiar 

bounds  so  as  to  damage  the  lands  of  ^others^  would  have  been  action-  GanrivaUaba 

able  according  to  Menziesv.  Breadalbane^ ,    and  the  conclusion  in      Thevar. 

Qoval  Beddi  v.  Chenna  Beddi*  would  be  in  conflict  therewith  :  for   Ofifg.  Chief 

-..        .1  J  1  .  Justice. 

a  stream  may  have  one  course  ordinanly  and  a  wider  course   in 

particular  seasons^  and  any  work   which  interferes  even  with  the  * 

latter   wider  course  calculated  to   injure   the  property   of    others 

would  be  within  the  rule  laid]  down  by  theJ)House   of  Lords^  as 

pointed  out  by  the  Lord  Chancellor  thus :  *'The  ordinaiy  course 

of  the  river  is  that  which  it  takes  at  ordinary  times ;  there  is  also 

a  flood  channel ;    I'  am   not'  talking   of ythat    which  it   takes  in 

extraordinary  or   accidental  floods^  but  the  ordinary  course  of  the 

river  in   the  different  seasons  of   the  year,  mast^  I  apprehend,  be 

sabject  to  the  same  principle' '\    The  distinction  thas  drawn  by 

the    Lord    Chancellor    between    usual    or    ordinary    floods  and 

accidental  or   extraordinary  floods   would    seem    to    be    denied 

by  Shephardy  J.,  when   he  observes,  *^  I   fail  to  understand  why 

the    periodical    rising   of  a    stream,    consequent  on  the  fall   of 

rain,  should  any  the. less  be.considered  an  extraordinary   danger.'' 

Though  thus  some  portions  of  his  judgment  are  calculated  to  create 

a  doubt  on  the  point,  yet,  I  take  it  that  Shephard,  J.,  did  not  intend 

to  lay  down   anything  inconsistent  with   Menzies  v.  Breadalbane^ 

since  the  learned  Judge  in  terms  says  that  the  act  complained  of 

did  not  divert  the  stream  from   its  natural    course.     Be  this  as  it 

may,  the  facts  of  the  present  case  are  altogether  different  from 

those  of  Oopal  Reddi  v.  Chenna  Beddi^  as  will  be  clear  from  what 

has  been  already  stated. 

It  now  remains  only  to  notice  the  argament  on  behalf  of  the 
appellant  that  his  case  was  supported  by  the  view  of  the  law  ac- 
cepted by  certain  American  authorities^  cited  in  Angell  on  Water 
Courses  and  Washburn  on  Easements.  But  those  authorities 
relate  to  the  improvement; of  one's  landi  with  reference  to  surface 
water  strictly  such — that  •  is,  water  duetto, ^fall^ of  rain  or  snow, 
percolation,  etc. — and  not  fl owing  i|  in  a  definite  watercourse.  On 
the  contrary,  the  rule  that  the  course  of  water  in  a  stream  in- 
cluding its  course  in  times  of  ordinary  flood  should  not  be  changed 
or  obstructed  I  for  the  benefit  of  one  class^  of  t  persons  to  the  injury 

I.    3BligliN.S.414.  8.    8Blig1iK.S.414(4i8> 
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^?^^^^    of  another^  seems  to  be  generally    admitted  in  the  Umtod  States 
Chefctiar     (Angell  On  Water  Courses,  7th  Edition,  SecKon334  and  note).     It 
Oanrivaiiaba  ^^^ms  to  be  admitted  also  that  there  is  no   liability    in  respect  of 
Thevar.      extraordinary  floods  on  the  manifest  groand  that  they  are  (to  nae 
Offg.  Chief   the  elegant  language  of  Agnew,  J.,  in  Pittsburg  By.  Co.  v.  OUlie- 
land^,  ^^  unexpected  visitations  whose  oomings  are  not  foreshadowed 
*  by  the  usual  course  of  nature  and  must  be  laid  to   the  account 

of  Providence  whose  dealings,  though  they  may  aflSlict,  wrong  no 
one/^     In  some  of  the  States,  however,  the  Courts  have  had,  from 
the  necessity  of  the  case,  to  refrain  from  extending  the  recognised 
rule  as  to  the  ordinary  flood-channel  of  a  river,  to  the  case  of  Bome 
great    rivers    which   periodically   bring    down  huge   floods  that 
overflowing  the  banks,  sweep  down  populous  and  fertile  low  lands 
on   either  side  for  miles.    In  Kansas  City,  &c,,  By.  Co.  v.  Smith*, 
cited  by    a    writer    who   has^    rec^itly     discussed     the    subject 
the  matter    is    put    strikingly.     There    the    Supreme  Court    of 
Mississippi   said  : — '*  If  the  waters  of  the  Mississippi  river  which 
at  flood  times    spread  from    twenty  to    forty  miles  and  flow  in  a 
continuous  and  unbroken  body   down  the    valley  are  to  be   dealt 
with  as  the  waters  of  a  stream  and  the   whole  valley  is  to  be 
given  up  as  the  course  way  of  the  stream,  the  most  fertile  portion 
of  our  State    may  at  once    be  abandoned.     *    *    *.    There  are 
farms  innumerable  and  rail  roads,  villages,  towns  and  cities  situated 
in  a  watercourse  if  the  nsual  course  of  the  flood   water  of  the   Mis- 
sissippi river  mark  and  define  the   course  of   chat  stream.     It  is 
manifest  that  to  apply  the  strict  rules  of  law  controlling  in  cases 
of  streams    and   the  obstruction  thereof  to  such  a  stream  uid  to 
such  conditions,  is  in  the  very  nature  of  things  impracticable  and 
impossible.     Calling  these  overwhelming  floods  surface  or  channel 
water  for  the  purpose  of  dealing  with  them  under  rules  applicable 
to  entirely    different   conditions  advances  us  no  step  in  the  solu- 
tion of  the  question  involved.       We  must  deal  with  things    and 
not    names,     and    conditions  inherently    and  radically  different 
cannot  be  assimilated  by  mere  terminology."      The  gisi  of    this 
argument  is  that    conveyed    by  the   obsen^ation  of  Dr.  Hunter, 
(Roman  Law,  2nd    Edition,  p.  313)  that  '*  occasional  floodings  do 
not    change     the  legal  extent    of  the  bank,  otherwise  all  Egypt 
would  be  a  bank  of  the  Mile.'' 


ly  t9f  Am, /Dm.  97  (105).  2.    87  Am.  L.  E,  718  (781), 
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Bat  the  special  features  of  the  Mississippi   and   Nile  floods  ^^^5£L 
can  constitute  no  good  reason  for  discarding  with   reference   to  t. 

riyers  and  streams  generally  the  well  established  definition   that     Thevar. 
the  bank  of  a  river  is  the  furthest  reach  of  the  river  so  long  as    off"~oiiief 
it  keeps  within  its  natural  course  (Hunter's  Roman  Law,  p.  813)  5      Justioe. 
and  it  is  scarcely  necedsary  to  say  that,  as  the  circumstances   of 
rivers  and   streams  in  this  Presidency  are  in  no  way  comparable 
to  those  attending  the  Mississippi,  the  Nile  and  the  like,  they  do 
not  warrant  a  departure  from  the  rule  of  law  laid  down  by  th 
HoQse  of  Lords  in  the  case  already  cited. 

Further,  river  conservancy  legislation  (Madras  Act  VI  of 
1884)  having  provided  for  State  interference  where  such  would 
seem  to  be  necessary  for  the  definition,  control  and  protection 
of  waterways  in  the  country,  there  would  seem  to  be  so  much 
less  reason  for  our  court-s  adopting,  on  the  ground  of  any  pub- 
He  policy,  a  rule  different  from  that  established  by  authorities 
ordinarily  followed  here. 

I  would  accordingly  dismiss  this  appeal  with  costs. 

Biinsell,  J. — ^The  District  Judge  has,  I  think,  given  good  rea- 
sons for  the  opinion  which  he  holds  that  this  is  not  a  case  in 
which  the  injunction  asked  for  should  be  granted.  It  is  within 
the  discretion  of  the  court  to  grant  an  injunction  or  refuse  it. 
The  plaintiff  has  refused  to  join  the  4th  defendant  at  the  latter's 
request  in  order  to  deepen  the  channel  F,  which  would  then  in  all 
probability  carry  away  all  the  surplus  water  of  the  tank  A  running 
in  the  direction  of  F  in  ordinary  times  and  little  or  no  damage 
would  result  to  the  plaintiff  if  this  were  done.  Till  the  plaintiff  has 
done  in  this  respect  all  that  can  reasonably  be  expected  of  him, 
I  do  not  think  he  is  entitled  to  any  relief  except  what  the  law 
allows  him  as  a  matter  of  absolute  right. 

This  water  which  the  plaintiff  wishes  to  bund  up  and  throw 
back  on  the  defendant's  land  is  either  running  in  a  defined  stream 
or  it  is  not.  If  it  is  running  in  a  defined  stream,  then  the  case 
of  Menzies  v.  Breadalbane '  makes  it  quite  clear  that  the  plaintiff 
has  no  right  to  erect  the  bund  referred  to  by  him.  The  plaintiff 
does    not  seek  to    protect  himself    from  an   extraordinary  flood. 

1.  8  Bligh,  N.  S.  414. 


Digitized  by  ViiOOQIC 


.11.J. 


,     ^^^:     ^  is»n*a  to  pecriie^  liiiQsoll   from  tH^  ordinary  overfliwr  gf  the 
r,        oommoB  talk  lUa  flow  rua  in  a  dofinod  <^imel  wA  awing  to 

^^•^JJ^^  the  fad^  no  doabk,  that  the  eurplua  cbMoel  F  is  silted  up  thi3 
ordinary  surplus  water  runs  on  to  the  plal^Uff 'a  h^pd  and  injures 
it.  It  iasetUed  law  that  ^^  a  prescriptive  right  to  ii)row  h^ekwat^ 
axkd  keep  it  standing  on  the  land  o£  another  exists  only  in  the  ca^e 
of  water  flowing  in  a  d^^ed  stream,  and  cannot  apply  to  surface 
water  not  flowing  in  such  a  stream,  though  it  might  ultimately,  if  not 
arrested,  flow  into  a  tank*''  {Bobin§m  v.  AyyaKriskkum  ChaTiv^^)» 
The  plaintiff  could  in  the  present  case  be  allowed  to  erect  tho  bond 
proposed  by  him  only  if  he  had  a  prescriptive  right  to  do  so  and 
if  the  water  is  running  in  a  defined  stream.  He  has  no  such  right 
for  no  such  bund  has  ever  been  erected  before.  Ihren,  however, 
if  the  water  is  not  running  in  a  defined  stream,  the  plaintiff  would 
not  under  the  circumstances  be  entitled  to  put  up  a  bund  the 
effect  of  which  would  be  to  throw  additional  wator  on  to  the 
defendant's  land  and  thus  cause  greater  injury  to  the  defendant 
than  is  caused  at  present.  It  appears  that  the  surplus  water 
escapes  rom  tank  A  and  runs  in  a  defined  channel  for  about  100 
yards.  It  then  divides  into  three  branches  and  the  waters 
in  all  the  branches  more  or  less  diffuse  themselves  over  the 
surface  of  the  lands  they  pass  through.  It  is  wilji  the 
southern  branch  this  case  is  concerned.  The  watorcourse  is 
there  clearly  marked  at  intervals.  Thus  the  case  is  as  follows. 
There  is  a  channel  which,  in  its  present  state,  is  insufficient  to  carry 
away,  without  overflowing  its  banks,  all  the  surplus  water  flowing 
into  it  from  the  tank  A.  The  flooding  of  its  banks  is  the  normal 
condition  of  things.  There  is  no  extraordinary  flood.  The  case 
of  Menziea  v.  Breadalbane  *  just  quoted  shows  that  the  plaintiff 
cannot  be  allowed  to  erect  a  bund  and  throw  tibe  water  which 
would  ordinarily  flow  on  to  his  land  over  on  to  the  defendant's  land 
and  thus  cause  an  injury  to  the  latter.  This  is  what  the  plain- 
HM  seeks  to  do.  The  obvious  remedy  is  that  proposed  by  the  4th 
defendant.  The  parties  should  join  and  deepen  the  common  drain- 
er channel. 

The  appeal  is  dismissed  with  costs. 


1.    7  M.  H.  G.,S7  (47).  2.    3  Bligh,  H.  8,  Ui, 
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IN  THE  H10H  COURT  OF  jaDICATTTRB  AT  MADRAS. 

IVesent  >— Mr.  Justice  Daviee  and  Mr.  Justice  Boddam. 
Sttbbaraya  Mudaliar  and  others     ...  Appellants*  (Deft^.  I  toS). 

Yedantaoliariar  and  others  . . .  Respondents  (PlffB.  1  to  6  otui 

Defi9.  6  and  12). 

dwa  Frocedwre  Cede,  8, 11,  EaoplanoHor^-'CHvil  8uit-StUt  of  a  0*©a  natwre—No  claim   Subbaraya 
U>  office  or   emolv^nyente — Claim  to  recite  certain  teats — Mere  matter  of  ritual  or  ^ 

rvlt^fotM  ceremony — Claim  for  imaginary  damages — Jurisdiction  of  Civil  Courts,        Tedanta- 
The  wM»  ai  an  tH^defined  oommtmity  vuoh  as  all  the  membora  of  iheVada*      ohariar. 
gilat  ooBiBnnrity  wboravar  residSag  easnoi  be  entitled  to  any  partionkr  office  in 
t  temple  or  to  any  emolomente  or  perqnititee  thereof. 

Where  a  plaintifTB  olaim  is  not  to  any  office  or  emoluments  but  is  confined 
to  rights  in  religions  ceremonies,  the  same  is  not  cognisable  by  the  Civil  Courts 
nader  8. 11,  Ezpln.  C.  P.  C.  Even  the  addition  of  a  olaim  for  damages  which  is  purely 
imginary  does  not  bring  ft  withi&  the  cognisaboe  of  the  GiiH  Courts. 

Wkare  the  Vadagalais  sued  for  a  declaration  of  their  rS|^t  to  recite  oeitain 
acred  texts  in  a  temple  either  after  or  apart  from  the  Tengalais  either  under 
sssge  or  under  a  Basinama  which  was  only  a  temporary  arrangement  and  asked 
for  damages  which  were  purely  imaginary  in  respect  of  perquisites  which  they  alleged 
they  had  been  pRrtented  ham  getting,  Held,  the  suit  was  not  cognizable  by  the  Oivfl 
OsBttiL 

Seoond  appeals  from  the  decree  of  the  Subordinate  Jndgie's 
Gboit  of  Eambakonam  in  A.  S.  Nob.  1084  and  1085  of  1900^ 
pareseuted  against  the  decree  of  the  Couft  of  the  District  Monsif  of 
Ttratuaqmndiin  O.  8.  No.  22  of  1899  (0.  S.  No.  839  of  1897)  on 
the  file  of  the  Dicftridt  Mnnsif  of  Negi^tam. 

T.  Bemgaohmriofr  f  er  appellants. 

F.  Krighnodwami  Aiyar  and  P.  £.  Swhdara  jityor  for 
le^^ondents. 

Th«  Conrt  dehyered  the  following 

JUDOMSNT  .^^--On  the  quei^n  which  we  have  first  to  eon- 
mktt,  tuimdy>  whether  this  suit  is  cogttkable  hy  a  Civil  C!omrt>  w6 
kve  BD  hfiBithtioii  w  deciding  that  it  is  not- 

The  explanation  to  S.  11  of  the  Code  <A  Civil  Prooedore 
which  goremihe  qitestion  rttns  as  follows  :  '^  A  suit  in  which  the 
lighi  to  ptopmtif  or  to  an  offite  ii  contested  is  a  sait  of  a  citil 
oafctoe  nrtwiihstendiDg  that  each  right  may  depend  entirely  on 
the  deoisian  of  qnestioaie  as  to  religious  ritte  or  oerdikioiiios/' 

Kow>  hare  the  sobjeot  of  the  plaintiff's  claim  was  confined  to 
rights  in  reUgioos  oeremoniee;  wilhont  a  daim  to  any  office  or  any 
mtAvmimAA.    I^he  photiffis  did  aide  for  damages  on  aooovnt  of 
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perquisites  which  they  had  been  prevented  from  getting,  but  this 
was  a  mere  fiction,  apparently  put  in  to  clothe  the  Court  with 
jurisdiction,  for  though  both  the  Courts  have  declared  the  plain- 
tiffs' rights  in  other  respects,  neither  Court  has  declared  the 
plaintifPs  rights  to  any  office  or  to  any  emoluments.  The  Subordi- 
nate Judge  has,  it  is  true,  made  an  addition  to  the  MunsiPs  decree 
by  giving  the  plaintiffs  Nos.  1  to  6  one  anna  as  nominal  damages 
between  them,  but  this  was  quite  unjustifiable  and  is  as  fictitious 
as  the  plaintiff's  claim  itself  for  damages.  The  plaintiff's  claim 
was  on  behalf  of  all  the  members  of  the  Vadagalai  community 
wherever  residing,  numbering  many  untold  thousands,  and  it  is 
obvious  that  the  whole  of  an  ill-defined  community  cannot  be 
entitled  to  any  particular  office  in  a  particular  temple  or  to  any 
emoluments  or  perquisites  thereof.  Hence  there  is  no  claim  by  the 
plaintiffs  for  an  office  and  their  claim  for  damages  is  purely  imagi- 
nary. The  decree  of  the  Courts  below  after  exercising  the  hypo- 
thetical damages  granted  by  the  Subordinate  Judge  is  itself  a 
confirmation  of  our  view  of  what  the  plaintiffs'  claim  really  was, 
as  it  only  declares  the  right  of  the  plaintiffs'  community  to  recite 
certain  sacred  texts  in  the  temple  in  question  either  after  or  apart 
from  the  Tengalai  community.  This  is  clearly  a  mere  matter  of 
ritual  or  ceremony  in  a  religious  matter  with  which  a  Civil  Court 
can  have  nothing  to  do.  The  decree  makes  no  declaration  in 
respect  to  any  '^  right  to  property  or  to  an  office"  or  to  any  gene- 
ral right  of  the  Yadagalais  to  worship  in  this  temple  which  has 
never  been  disputed.  The  mere  fact  that  the  plaintiffs  have 
claimed  the  declaration  they  seek  in  the  alternative  under  the 
terms  of  a  razinamah  (Exhibit  E)  does  not  assist  them,  for  this 
razinamah  was  entered  into  in  May  1893  between  the  then  heads 
of  the  rival  sects  of  Yadagalais  and  Tengalais  residing  in  Nega- 
patam,  to  enable  certain  ceremonies  to  be  performed  in  the  temple 
in  question.  That  this  was  only  a  temporary  arrangement  made 
with  a  view  to  prevent  a  breach  of  the  peace  appears  from  ihe 
order  of  the  Head  Assistant  Magistrate  of  Exhibit  Xvl  dated 
the  2l8t  July  1S93.  This  agreement  cannot,  therefore,  be  treated 
as  a  contract  binding  all  the  members  of  both  communities  wher- 
ever residing  for  all  time.  For  these  reasons,  we  allow  these 
second  appeals  imd  dismiss  the  plaintiffs'  suit  with  costs  through- 
out.  The  memoranda  of  objections  that  have  been  filed  in  tiie 
cases  have  not  been  argued  by  the  plaintiff's  pleader. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Sir  S.  Subrahmania  Aiyar,  Offg.  Chief   Justice, 
and   Mr.  Justice  Bhashyam  Aiyaugar. 

Venkayya  and  another  ...  ...     Appellants* 

17.  (Plaintiffs), 

The  Secretary  of  State  for  India  in  Council, 

represented  by  the  Collector  of  Kistna ...     Respondent 

[DefeTidant). 

Limitation  Act  (1877),  Arts.  18  and  120—Act  IX  of  1871,  AH,  20— land  Acquisition  Act     Venkayya 
/ of  1894,  S«.  17  and  48— Act  X   of  1870,  S.  54— Acquisition   of  land  for  public         ^^' 
purposes — Direction  to  vest  and  take  possession — Collector's  refusal  to  make  atrord —    of  State  for 
8%iii  for  damages — Limitation— One  year  from  refusal.  India. 

S.  64  of  the  Land  Acquisition  Act  X  of  1870,  which  corresponds  to  S.  48  of  Act 
I  of  1894,  does  not  include  a  case  in  which  the  land  is  vested  in  Government. 

Article  18  of  the  Limitation  Act  of  1877  (corresponding  to  Article  20  of  Act 
IX  of  1871)  refers  only  to  suits  for  compensation  for  non-completion  and  refusal 
to  complete  the  acquisition  referred  to  in  S.  64  of  Act  X  of  1870  (548  of  Act  I 
of  1894). 

A  suit  by  a  person  for  damages  against  the  Collector  for  refusing  to  make 
Uk  award  with  respect  to  land  which  had  become  vested  in  Government  by 
virtue  of  a  direction  under  S.  17  of  Act  I  of  1894  is  not  governed  by  Art.  18, 
but  by  Art.  120  of  the  Limitation  Act.  and  will,  therefore,  be  within  time  if  filed 
within  6  years  from  the  date  of  Goll^or  informing  the  plaintiff  of  the  refusal  to 
make  the  award. 

Where  there  is  a  direction  under  S.  17  of  Act  I  of  1894  and  the  Collector  refuses 
to  make  the  award,  the  owner  of  the  land  is  not  entitled  to  the  land  but  only  to 
damages  against  the  Collector  for  the  breach  of  a  statutory  duty. 

Second  appeal  from  the  decree  of  the  Sabordinate  Judge's 
Court  of  Kistna  in  A.  S.  No.  28  of  1901  presented  against  the 
decree  of  the  Court  of  the  District  Munsif  of  Bapatla  in  0.  S. 
No.  297  of  1899. 

V.  Krishnaswami  Aiyar  and  K.  Subramania  Saatri  for 
appellants. 

The  Government  Pleader  {H.  B.  Powell)  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — The  suit  in  its  alternative  character  is  really 
a  suit  for  damages  for  the  wrongful  refusal  by  the  Collector 
appointed  to  acquire  the  land  for  public  purposes  to  make  an 
award  settling  the  amount  of  compensation  payable  to  the  appel- 

•  S.  A.  No.  342  of  1902.  27th  October  1908. 
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Vonkayya  .  jg^itB  in  respect  of  tie  knd  idiicfa,  by  Tirtii^  of  a  direoKoD  made 
TheBeorefcary  by  the  Local  Govemmeixt  under  S.  17  of  Act  I  of  1894,  was  taken 
India.  possession  of  by  the  Collector  before  any  award  had  been  made 
and  thus  became  vested  absolutely  in  the  Government.  The  reason 
for  the  Collector's  refusal  was  that  it  had  been  subsequently 
discovered  that  the  land  belonged  to  Government  and  not  to  the 
appellants^  and  therefore  the  latter  were  not  entitled  to  compen- 
sation. It  is  now  found  by  both  the  Lower  Courts  that  the  land 
was  the  appellants'  property  and  not  the  property  of  Government. 
But  as  the  land  vested  absolutely  in  Government  under  S.  17, 
though  in  fact  it  was  as  now  found  the  property  of  the  appellants, 
they  are  not  entitled  to  reoovw  the  land  but  oan  only  olaim 
damages  for  breach  of  a  statutory  duty  on  the  CoHeelor's  part,  the 
measure  of  damages  being  such  compensation  as  would  have  been 
recovered  by  the  appellants  if  the  Collector  in  due  discharge  of 
Us  duty  had  proceeded  under  the  Land  Acquisition  Act  to  make 
the  award.  The  suit,  however,  was  brought  more  than  one  year 
after  the  Collector  informed  the  appellants  that  he  was  not  going 
to  make  the  award  as  the  property  belonged  to  Government  and 
the  lower  appeUate  court  dismissed  the  suit  as  banred  by  limitation 
under  Art.  18  of  the  Indian  Limitation  Act  This  Art.  18  lepro- 
duces  the  corresponding  Art.  20  of  Act  IX  of  1871  which 
was  passed  shortly  after  the  enactment  of  the  Land  Acquisition 
Act,  X  of  1870,  now  replaced  by  Act  I  of  1894.  It  seems  to  us 
dear  by  comparing  Art.  18  with  S.  54  of  Act  X  of  1870 
that  the  suit  contemplated  by  the  Act  is  one  for  compensi^tion 
for  non<*completion  and  the  refusal  to  oomplete  the  acquisition 
referred  to  in  the  said  S.  54  which  does  not  include  a  case  in 
which  the  land  has  vested  in  Government.  S.  48  of  Act  I 
of  1894  coii*esponds  to  S.  54  of  Act  X  o?  1870.  In  the 
present  case  the  acquisition  has  been  completed  in  the  sense 
that  the  pt&peltfsf  kas  lAmiltltel^  testod  in  QovwmMie,  and,  in 
our  opinion.  Art.  18  does  not  govern  soaL  a  suit  and  there 
being  no  other  article  applicable  to  the  case.  The  general 
residuary  Art.  120  must  be  held  to  govern  the  case.  That 
being  so,  the  suit  is  not  barred  by  limitation.  We  must  atlow 
the  appeal  with  costs  in  this  and  in  the  lower  appellate  oomt 
and  reversing  the  lower  appellate  oourt^s  decree  restore  that  of 
the  District  Munsif . 
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Freest : — Sir  S.  Subrahmaju'a  Aiyar,   Offg.  Chief  Justice^ 
and  Mf.  Justice  Boddam. 

Gomftthi  Axnm^l       .••  ...    A^jffilMt*  {Ut  Defeniimt\. 

V. 

Enppathayi  Ammal  ...  ...     Respondent  {Plaintiff)^ 

Emd»  Low — Natwre  of  daughter's  e$tate — Partition  among  daughtert — Benwudation  of  Gomftthi 

figk^  qf  murtJimerMhipr^-Qft^ftim  of  iwtenli^m-^Partitian  undfir  htii^f^utatf  vmb  Ammal 

obMoimto — Ifo  romMciation — Option  to  purehaae,  KnppotliaTi 

A  dandier  has  only  a  limited  and  qualified  estate  in  lier  father's  estate.  AmmaU 

Osdinarily  dangbton  who  partition  tihaiv  Cathoi^s  estate  have  l^e  light  of  sor- 
fifoishtp  h^  y«i  aensB  tluMi  those  wh9  survive  the  othurs  win  talss  the  share  oC  the 
daoaased  in  pcef  eranoe  to  those  who  take  the  deceased's  stridhanam. 

It  isi  howey^,  open  to  snoh  danghtors  while  eUCeoting  a  partition  by  aft 
Isngoage  to  renounce  this  right  of  survivorship. 

It  is  a  question  of  intention  in  each  case  to  be  gathered  from  the  deed  of 
psitition,  if  any,  and  the  surrounding  circumstances  whether  the  daughters  retained 
or  rsnounoed  their  right  of  survivorship. 

Where  a  partition  was  entered  into  under  the  belief  that  the  daughters  were 
•bsolutely  entitled  to  their  father^s  estate  (which  belief  was  founded  upon  the  then 
iMa  of  the  law  in  the  ICadras  Piflsittonoy)  and  under  the  partition  deed  it  waa 
pBOiid^d  that  if  one  daughter  should  find  it  necessary  to  sell  her  share,  the  other 
dau^iters  should  be  given  the  option  of  pnrohaeing  the  same,  but  that  if  they  should 
not  be  dlspoeed  to  purchase  the  same  it  might  be  sold  to  strangers  and  that  from 
the  date  of  partition  the  parties  should  only  be  connected  by  blood. : — 

Held  (1)  that  there  was  no  i«nunciation  of  the  right  of  survivorship  which  was 
not  within  the  oontemplaidon  of  the  parties ; 

sod  (2)  that  the  provision  to  sell  the  property  to  a  stranger  in  case  the 
elher  daag^fters  should  not  be  disposed  to  purchase  the  same  dmold  net  be  construed 
as  fi%*Tt«g  9Qig  to  a  tvansfer  with  tfao  cpaaent  of  «4X  and  lor  purposes  which  wx>nld 
Bendara  transfer  by  qualified  owners  binding  upon  the  reversioners. 

Second  appeal  from  the  decree  of  the  Distwot  Cooirt  of 
Mafava  in  A.  8.  No.  883  of  1901,  presented  against  the  deevee  of 
die  Govt  ef  the  Kstriet  Mvnsif  of  TiramaDgalain  nt  O.  S.  No.  334 
of  1900. 

Iliree  daughters  of  tiie  original  owner  divided  through  tiieir 
bubands  properties  left  by  him.  The  3rd  daughter  died  in  1694 ; 
Ayadayammali  the  2nd  daughter,  died  in  1900.    The  defendants  1 
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Gcmathi  and  2  were  the  latter's  son's  widow  and  daughter  respectively 
y.  and  plaintiff  was  the  last  surviying  daughter.     She  sued  to  recover 

^A^nal.^  *'^®  share  assigned  to  Avadyammal  in  a  partition  alleging  that  the 
defendants  were  not  entitled  to  the  properties.  The  District 
Munsif  decided  in  plaintiff's  favor.  There  was  an  appeal  only 
by  the  1st  defendant  and  the  Sub-Judge  dismissed  it. 

P.  B.  Sundara  Aiyar  and  M.  22.  Sanhara  Aiya/r  for  appellant. 

F.  Krishnaswami  Aiyar,  K»  N,  Aiya  and  8,  Srinivasa  Aiyan* 
ga/r  for  respondent. 

P.  jB.  Sundara  Aiyar  : — ^My  first  contrition  is  that  the 
daughter's  estate  of  all  three  was  converted  by  agreement  ot  parties 
into  an  estate  in  portions  of  them  to  last  for  the  lives  of  all  three* 
My  second  contention  is  that  whatever  was  the  view  as  to  0-7-3, 
as  to  0-7-11,  the  extra  share,  it  was  the  absolute  property  of 
Avadai.  {Officiating  C.  J. : — Even  as  against  reversioners  ?)  Yes. 
I  shall  now  read  the  document  on  the  construction  of  which  the  case 
depends.  Reads  Exhibit  B.  {Officiating  C.  J. : — What  does  that 
show  ?)  The  last  clause  shows  that  the  daughters  had  no  further 
right  of  survivorship.  The  document  provides  for  each  selling  at 
their  pleasure  with  a  right  of  pre-emption  in  favour  of  the  other 
daughters.  {Officiating  C.  J. : — The  words  are  *^  if  there  was 
necessity  to  sell/'  That  shows  that  the  contingency  for  sale 
contemplated  should  be  one  which  will  bind  reversioners).  No. 
The  sale  is  by  one  daughter^  and  not  by  all.  The  words  only  mean 
"  if  ami  of  U8  should  desire  to  selV  With  reference  to  0-7-1  that 
was  given  absolutely  to  Avadai.  (Officiating  C.  J, : — ^Is  she  not  ihe 
eldest  ?)  No.  Kuppathayi  is  the  eldest.  The  gift  to  Avadai  which 
is  absolute  in  its  terms — that  at  least^  stands  on  a  different 
footing.  Bamakkal  v,  Bamasami  Naiken^  and  KaiUish  Chandra 
Chuckerbutty  v.  Kashi  Chandra  Ohuckerbutty^.  (Officiating 
C.  J. ; — ^The  question  in  short  is  whether  they  ii)tended  to 
renounce  their  right  of  survivorship  in  favour  of  each  other  ?) 
I  cannot  put  it  that  way.  That  would  let  in  the  reversioners 
on  one  daughter's  death.  It  is  a  sale  by  each  to  the  other  or  it 
is  in  the  nature  of  an  exchange.  {Officiating  C.  J: — The  possibility 
of  succession  is  that  which  is  given  up.  There  is  no  sale  of  any 
actual  property  or  no  exchange).    If  the  parties  were  under  the 
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impression  of  absolute  ownership,  there  can  be  no  doubt  that  the     Gomathi 
deed  did  not  reserve  any  future  rights  in  favour  of;  one  with  pro-  v. 

perties  taken  by  the  other.  ^SLl""^^ 

{Officiating  C.  J, : — That  introduces  a  question  of  considerable 
difiBculty).  There  is  then  a  mutual  mistake.  If  they  did  not  know 
they  had  a  right  to  release,  however  wide  the  language  may.  be, 
the  possibility  of  future  succession  cannot  be  said  to  .have  been 
dealt  with — See  Jijoyiamba  Bayi  Saibav,  Kamakski Bayi  8aiha^ . 
In  the  Fadmattur  case  it  was  held  differently.  However  they 
have  but  a  distant  bearing  on  this  subject.  It  has  been  held 
that  the  property  would  go  to  her  own  heirs.  (See  Brij  Indar 
Bahadnr  8ingk  v.  Banee  Janki  Koer^,  As  to  0-7-1  at  any  rate 
I  am  entitled. 

F.  Krishnaifwami  Aiyar  for  reapondent  >-*j]lHigfaters  held  a 
widow^s  estate.  An  alienation  hy  one  even  for  a  proper  purpose 
will  not  bind  others.  See  Sri  Gajapaii  Badhamani  v.  Maharani 
Sri  Puitapati  Alahaje^wari^ ,  The  division  gives  them  the  right 
of  alienation  which  the  decision  held  they  would  not  have  other- 
wise. {Officiating  C.  J, ; — If  they  divided  by  metes  and  bounds,  , 
cannot  they  sell  for  their  lives  ?)  They  cannot  unless  there  has  been 
a  division  of  the  daughter's  estate  apart  from  division  for  conve- 
nient enjoyment.  The  division  gives  to  each  power  to  sell  for 
necessity  without  asking  the  consent  of  the  other  daughters. 
(Officiating  Q*,  J.i — ^Tho;. language  of  the  deed  is  inconsistent 
with  that  vi^W;.  .  The  tsale  may  be.  to  a  stranger,  at  the  pleasure 
of  each)r  T^e:d0ed  i^e^  not  use  the  words  ''from  isons,  grui<^  ' 
sons  and  so,pn\',  .npr  gives  the. right  of  "gift,  sale  or  mori^ 
gage.''  These  two  indications  of  absolute  property  don't  exist.  . 
It  gives  power  to  sell  for  ^a^fiiuih  (necessity).  Whether  after 
this  instrument,  an  alienation  by  one  for  ^s^^w  (necessity)  will 
bind  the  reversioner  is  a  question  we  need'  not  now  discuss.  It 
purports  to  give  power  to  sell  by  herself,  which  power  she  would 
not  have  ordinarily.  The  document  in  the  earlier  clauses  speaks 
of  simple  enjoyment  of  each  share.  Again  the  3rd  daughter's 
property  wa^  taken  on  her  death  by  the  other  two  daughters  hot 
by  her  own  heir.  So  far  as  that  property  is  concerlieid  even  now 
no  contention  is  urged. 


1.  3  M.  H.  C.  424  (437).  3.    I.  L.  B.,  16  M.  (P.  C.) 

2.  UR.  5I.A.1. 
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Gomaihi  Tj^^  24  Calcutta  case  uses  clear  lausniasre  :  it  bars  the  claim 

Ammal  ^  o      o    ^ 

V.        of  survivorship. 

KnppnthaTi 

•  Unless  future  rights  are  expressly  signed  away,  the  construc- 

tion should  not  be  in  favour  of  such  release.   .  Soobramania  Tela- 
vat  V,  Gokka  Telavar^  ;  Seelanund  Singh  v.  Hamidoodin^. 

I  don't  know  that  such  possibilities  can  even  be  alienated. 
Transfer  of  Property  Act,  S.  6.  {Officiating  C,  J. : — ^Thatis  perhaps 
wide.  See  3  M.  H.  C.  424  and  the  other  cases  {above  referred 
to).  The  Privy  Council  in  jBi'ite^toonDoobej/ v.  JIfynajBaec*  doubt 
the  validity  of  such  alienatioTis  and  in  the  recent  case  Lord  Davey 
says  that  spes  successionis  cannot  '^be  dealt  witb  so  as  to  bind 
actual  reversioners.  ^eeKundKiahore  Lalv.[Kanee  Ram  Tewaryy"^ 
and  Sham  Sundar  Lai  v  Achhan  Kunwari'^ .  {Officiating  C.  /.  : — 
The  expectant  interest  cannot  be  mortgaged  or  sold,  but  they  may 
be  released).  There  is  no  estoppel  here.  Assuming  a  contract 
against  my  contentions  the  defendant  is  not  a  person  claiming  under 
her  and  cannot  insist  upon  the  contract  being  carried  out  for  her 
benefit.  22  M.  522  has  therefore  no  application.  There  the  alienee 
could  insist  on  the  benefit  of  the  contract  and  on  estoppel.  There 
is  the  rule  of  construction  that  if  the  words  are  not  clear,  gift  to 
a  woman  would  be  oonstrued  in  accordance  with  Hindu  notions. 
See  Mahomed  Shumsool  v.  Shewukram^ . 

In  the  first  Court  the  decree  was  in  my  favour  against  the 
daughter  also.  She  did  not^  appeal.  My  right  as  against  her 
became  complete.  On  appeal  and  second  appeal  1st  defendant 
cannot  set  up  the  right  of  one  against  whom  I  have  a  complete 
right. 

P.  R.  SiindaraAiyar  in  reply: — His  title  must  be  proved.  His 
claim  was  not  based  on  prior  possession.  He  cannot  set  up  a 
right  which  he  may  have  acquired. 


The  Court  delivered  the  folio  win: 


o 


JUDGMENT  :— The  question  in  this  appeal  relates  to  a  0-7-3 
share  and  a  0-7-1  share  in  the  property  which  originally  belonged 
to  one  Yenkataraya.     After  his  death  his  3  daughters^  Kuppu-* 


1.    5M.H.C.487. 

4.     I.  L.  R.,  29  C.  355. 

2.    I.  L.  R.,  8  C.  576. 

5.    I.  L.  R.,  21  A.  71  (80). 

8.    IIM.  LA.  487. 

6.     L.  R.  2  I.  A.  7. 
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thayammal,  the  plaintiff,  Avadayammal  and  Subbammal  succeeded      Gomathi 
to  his  property.     In  1857  they  divided   the  properties,  and  at  that  v. 

partition  a  0-7-3  share  was  assigned   to  Avadayammal,  the  other      A^mai/' 
daaghters  taking  a  0-8-0  share  each,   and  in   consideration  of 
Avadayammal  performing  the  nuptials  of   Subbammal  and   the 
ceremonies  connected  with  their  deceased  father  and  carrying  on 
litigation,  if   any  in   connection  with   the  property  of  their  father, 
an  extra  share  of  0-7-1  was  assigned  to  her.     In  other  words,  the 
estate  was  divided  into  four  shares,  two  being  assigned  to  Avaday- 
ammal and  one  share  to  each  of  the  others.     Avadayammal  being 
dead,   the  question   is  whether  the  plaintifiF,  the  sole    surviving 
daughter,  is  not  entitled  to  what  had  been  taken  by  Avadayammal, 
Undoubtedly  the  daughters  had  only  a  limited  estate,  and  the  parti- 
tion entered  into  by  them  would  of  course  not  affect  the  reversion- 
ary right  of  Yenkataraya's  heirs.     Ordinarily  daughters  who  are 
parties  to  a  partition  amongst  themselves  of  their  father's  estate, 
have  the  right  of  survivorship  in  the  sense  that  those  who  survive 
the  others    would  take   the  share  of   the  deceased   in  preference 
to  those  who  take  the  deceased's  stridhanam,  but  as  pointed  out 
in  Bamakhal    v.    Bamaaami  Naickan^,   it    is   open    to    persons 
in  the  position  of  these  daughters,  while  effecting  the    partition 
by    apt     words     to     renounce     such     right     of      survivorship. 
Whether    that    was  done  in  the  present    case  is  a    question  to 
be   decided    with  reference   to  the   construction    of  Exhibit     B 
and  the  surrounding  circumstances.     The  instrument  itself  does 
not  proceed   on  the   footing  that  the  daughters  had  the  limited 
estate  which  the  law  gave  to  them  and  does  not  expressly  or  by 
implication  purport  to  part  with  any  right  which   may  accrue  to 
one  on    the  death   of    the  others.     On  the  contrary  it  proceeds 
on  the   footing  that    the  right  of    the  parties  was   absolute  and 
SQch  as  involved  no  idea  of   survivorship.     This  view  is  empha- 
sixed  by  the  fact  that  Exhibit  B  purports  to  be  a  partition  bet- 
ween three    males,  the  husbands  of  the  three  daughters  of  Yen- 
kataroya,  not  as  agents    acting  on  behalf  of   the  daughters,  but 
as  if  those    males  were   themselves   the  owners  of  the  property- 
Nor  is    it  surprising    that    the    real   parties    to  the    transaction 
thought  that   they  were   absolutely  entitled,  for  though  accord- 
ing to   decisions   rendered  long   after    1857,  the   estate  which  a 
daughter  takes  by  inheritance  from  her  father  must  be  taken  to 


1.    I.  L.B.,22M.622. 
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eomhihi     have    always   been  a    limited  and   ofualified  estate,   yet     it  was 
V.  generally  assumed  in   this  Presidency  ^bdut  the   time  Exhibit  B 

^loii/'  ^^^  executed    and    for  some    years    later  that    the  estate  taken 
by  a  daughter ;  waJs  her    absolute  property.      See    for    example 
Strange^  Manual  of  Hiiidu  Law,    2nd  edition,  145^      As  regards 
the   provision   contained   in    Exhibit    B    that  any    party    to    the 
instrument   finding   it   necessary   to   sell   her   share  should   give 
the  other  parties  the  option  of   purchasing  it,  that  also,   in   our 
opinion,  goes  to  strengthen   the   view  that   the  parties   supposed 
the   interest   taken  by  them   prior  to   the  partition  was   absolute. 
The  expression   '  finding   it   necessary'  in   th«   clause,  on   which 
stress  was  laid  in  the   argument,  obvionriy    means  nothing  more 
than  ^'  having  occasion    to   alienate"  and  the  manifest  object  or 
the  provision  was  to  give  the  other  partial   to  the  instrument  a 
right  of  pre-emption.     And  this  is  rendered  as  plain  as  possible 
by  the   express  reference   made  to  a  sale  to  strangers  in  the  event 
of  the  other  parties  to   the  partition  not   being  disposed  to  avail 
themselves  of  the  right  of  pre-emption  so  given.     It  is  impossible 
to  see  how  such  a  provision  c^n,  as  contended  for  the  appellants, 
be  construed   as  referring  to  a  transfer   with  the  consent  of  all 
and  only  for  purposes  which  would    render  a  transfer  by  quali- 
fied owaere  boidiiig  up<m  all  the  revecsioners.     Had  such  been 
the  intention,  the  terms  of  the  instrmnent  wotild  have  been  bitterly 
different  and   the  parties   could  have  had  no   difficulty  infindag 
language  capable  of.  conveying  their  meaning.     This  being  in  our 
view  the   proper  construction   to  be   put   on    the  document,  it  is 
impossible  for  us  to  hold  that  the  parties  to  the  instrument  intended 
to  renounce  and  did    renounce  the   right  of  each  to   take  as   the 
father's  heir,  the  share  of  any   deceased  daughter  on  the  footing 
that  the  estate  taken  by  all  the  daughters  was  only  a  qualified 
estate.     Such    right    of    survivorship    must    be    taken     not    to 
have  been   within   the   contemplation   of  the  parties  when   they 
entered  into  the  partition,  they  having,  as  stated  :above,  proceed- 
ed on  the  erroneous  view  that  they  had,  not  a  qualified   but  an 
absolute   estate  which  carried   with   it  no  right  of  survivorship. 
The  general  words  in  the  instrument  that  thereafter  the  connec- 
tion  between  the  parties  was  to  be  that  of  blood  only  could  not 
be    construed   as   embracing  a   right  of   survivorship    which   ex 
,  hypothesi  WBs    not    in    the    contemplation    of    the    parties  and 
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involving  the  renunciation  thereof.  (Compare  Soohramania  Telaver    GomatW 
V.  Gokka  Telaver^  ;  Siibbien  Pillay   v.  Arunachela    Tiruvengada         v. 
Pillay^  and  Muthnivaduganatha  Tevar  v.  Doraainga  Tevar^).  ^^^Jliai.^* 

It  r^nains  to  add  that  the  0-7-1  share  assigned  to  Avada- 
yammal  does  not  stand  on  a  footing  different  from  the  assignment 
of  the  0-7-3  share.  The  reasons  for  the  assignment  of  the  former 
were  merely  those  for  giving  her  an  extra  share.  Such  assign- 
ment;  did  not^  as  contended  for  the  appellants,  operate  in  effect 
as  a  sale  thereof  under  circumstances  which  would  make  it  bind- 
ing on  all  the  reversioners  in  the  view  that  the  daughters  took 
only  a  qualified  tastate.  In  our  opinion,  therefore,  on  the  death 
of  Avadayammal  the  plaintiff  as  the  then  sole  surviving  daughter 
of  Venkataroya  succeeded.  The  second  appeal  fails  and  ig  dis- 
missed with  costs.  «___^_ 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present: — Mr.  Justice  Boddam  and  Mr.  Justice  Hhashyam  Aiyangar. 
Chidambara  Mudaliar  ...  Appellant^  {Plaintiff). 

Koothaperumal,    minor,  by    his 
guardian  Renganatha  Konan.  Respondent  (2nd  Defendant), 

Hindu  Law — Fail  "r's     deht — Son* 8    liahility — Mortgage — Pious    obligation    of   son —  Chidambara 
Mortgage  binding  qua  mortgage.  Madaliar 

A  debt  incurred   by  the  father  if  not  illegal  or  immoral  is  binding  upon  his  son's  ^     ,  ,^* 

interest  in  the  family  property  even    during  the  life-time  of  the  father    and  any  *^oothaperu- 
tb'enation  voluntary  or  involuntary  made    to  discharge  that  debt  is  binding  upon  "* 

the  son. 

A  mortgage  given  for  a  debt  then  incurred  is  binding  upon  the  son  as  such 
HHu  not  illegal  or  immoral  and  a  «nit  for  sale  including  the  son's  share  will  lie. 
8ami  Ayyangar  y.  Ponuammaly     dwwented"twnn. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Trichinopoly  in  Af  peal  Suit  No.  20  of  1901,  presented 
against  the  decree  of  the  Court  of  the  District  Munsif  of  Trichino- 
poly in  0.  S.  No.  280  of  1899. 

P.  B.  Sundara  Aiyar  for  appellant. 

P.  8.  Sivaswami  Aiyar  fpr  respondent. 

P.  B.  Sundra  Aiyar  : — ^The  Judge  is  wrong  in  exonerating  the 
respondent  from  all  liability.  He  ought  to  have  given  a  decree  at 
least  for  money.  {Bhashyam  Aiywngar,  J. : — That  is  only  an  over- 
right.  Nobody  probably  pointed  out  that  at  least  a  money  decree 
should  be  passed  against  him).     Under  the  Hindu  Law  the  sons 

•S.  A.  No.  108  of  1902.  28th  August  1908. 

h    6  M.  H.  C.  487  (443).  3.    I.  L.  B.,  8  M.  290  (Per /i»ne«,  J.  at  p.  320 
2.   Ihid,  444  (Pot  Scotland  and  and  Per  Muthusami  Iyer,  J.,  at  p.  889). 

HoUmoay,  /J.,  at  p  460).  4.    1.  L,  B.,  21 M,  88. 
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Ohidambara  were  liable  to  pay  the  father's  debts.   The  next  step   established 

Mudabar  ,  '^ 

V.  by   the  Courts    is  that  the  sons  could  not  question  an  alienation 

^poni-  j^^  discharging  a  liability  to  which  the  sons  were  also  liable  and 
which  therefore  had  the  effect  of  exonerating  the  son  from  his  obli- 
gation. The  next  step  was  to  make  the  sons  liable  along  with  the 
father  at  the  same  time. 

The  doctrine  of  antecedent  debt  is  applicable  cnly  to  aliena- 
tions.    Where  there   is   a  debt  and  the  hypothecation  or   mort- 
gage only  secures  the  debt,  the  son  is  liable  for  the  debt  and  is 
therefore  bound  by  the  security  also.    {Bhashyam  Aiyangar,  J. : — 
The  whole  question  is  whether  there  is  a  debt  ?     Do  you  claim  a 
decree  for  sale  ?)  I  do,  at  any  rate.  8ami  Ayyangarv.  Ponnammal^ 
and  Suraj  Prasad  v.  Golah  Chand'^    put  the  point  clearly  against 
me.     But  they  are  wrong.     The  cases  cited  do  not  support  them. 
In  Ramaaamayya  v.   Vira^ami  Aiyar^  it  has   been  held  that  the 
only  question  which  the  sons  could  raise  after  sale  in  execution  of 
a  decree  against  the  father  is  the  illegality  or   immorality    of  the 
debt.     The  same  principle  is  applied   in  Palani  Goundan  v.  £an- 
gayya  Goundan^   where  the  sons  sued  before  the  sale  of  the  pro- 
perties.    In  this  suit  if    the  son  had   not  been  made  a  party,  I 
should  have  obtained  a  decree  for  sale  against  the  mortgagee  and 
then  this  respondent  could  only  sue  on  the  ground  of  immorality 
or  illegality  of  debt.  How  then  could  he  logically  resist  a  decree  for 
sale.      Cases  quoted    in  21  M.  28  do  not  support  it.     The  case  in 
Chinnayya  v.   PerumaP   is  a  conveyance  for  money  paid  at  the 
time. 

The  Calcutta  case  {Khalilal  v.  Gobid  Prasad'^)  construes  the 
words  *' antecedent  debf  as  meaning  antecedent  to  the  aliena- 
tion  by  court  sale,  not  antecedent  to  the  bond. 

Reference  was  made  to  Debi  Dat  v.  Jadu  RaV  ;  Chintamani 
Ray  V.  Kashinath^. 

P,  8.  Sivaswami  Aiyar -.^{Bhashyam  Aiyangar.  J  i^whskt 
do  you  say  to  the  validity  of  a  charge  forf present  advance?) 
That  question  does  not  arise.  I  would  prefer  not  to  answer 
it.  Suraj  Bunsi's  case  lays  it  down.  {Bhashyam  Aiyangar^ 
J.: — ^l^hat  refers  only  to  conveyance  of  property).  21  M.  222 
did  not  decide  this  point.  This  was  not  raised  or  considered.  20  C. 
seems  to  be  explicable  as  there  was  antecedent  debt.     (Bhashyam 

1.  I.  L.  R.,  21  M.  28.  5.  I.  L.  li.,  13  M.  61. 

2.  I.  L.  B.,  27  C.  762.  6.  I.  L.  R.,  20  C.  328. 

3.  I.  L.  R.,  21  M.  222.  7.  I.  L.  B.,  24  A.  450. 

4.  I.  L.  B.,  22  M.  207.  8.  I.  L.  E.,  14  B.  820. 
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Aiyangar.  i,: — ^Renewal of  a  mortgage  is  not  a  mortgage  for   ante-  Chidambara 

••\T»  ^  '  1  •  Mudaliar 

cedent  debt  as  you  insist).  It  is  m  this  way  ;  tne  previous  mortgage  v. 
bonds  are  binding  on  sons  as  debts.  The  subsequent  mortgage  ^^j^^^^' 
is  therefore  for  the  discharge  of  antecedent  debts.  {Bhashyam 
Aiyangar,  J.; — There  is  no  discharge  ;  it  is  only  a  renewal  of  bond). 
Reference  was  made  to  the  unreported  case  referred  to  in  21  M.  28. 
Mayne,  310,  pp.  389  and  403.  This  point  has  not  directly  been 
raised  and  decided  in  any  of  the  cases  quoted  except  21  M.  28  and 
27  C.  762.  (Bhashyam  Aiyangar,  J.  : — There  is  a  debt  and  the 
mortgage  is  only  a  security.  Take  this  to  be  a  simple  mortgage). 
That  will  be  no  worse  than  a  usufructuary  mortgage.  (Bhashyam 
Aiyangar,  J.: — A  usufructuary  mortgage  with  a  covenant  to  pay  is 
on  the  same  footing.  How  is  a  usufructuary  mortgage  without  a 
covenant  different  ?;  I  would  submit  the  rule  must  be  the  same 
(Bhashyam  Aiyangar,  J.: — In  that  case  there  is  no  debt  and  the 
property  is  not  simply  securityj.  I  submit  not.  All  kinds  of  mort- 
gages are  simply  securities  for  debts.  The  debt  is  existing  in  all 
cases.  (Bhashyam  Aiyangar,  J.: — Why  not  the  son  be  liable  for 
the  debt  in  such  a  case  also  ?)  Suraj  Bunsi  Koer'«case  is  authority 
against  it  as  a  conveyance  includes  mortgages  also. 

P.  JJ.  Sundara  Aiyar  in  reply  : — The  cases  quoted  in  21  M.  28 
don't  support  the  view  there  taken.  24  A,  has  directly  decided  the 
other  way.  The  Bombay  Court  has  always  held  against  the  view 
in  21  M.  28. 

The  Court  delivered  the  following 

JUDGMENT  : — It  is  now  established  by  a  uniform  course  of 
decisions  that  a  debt  incurred  by  the  father  which  is  not  shown  to 
be  illegal  or  immoral  is  even  during  the  lifetime  of  the  father  bind- 
ing upon  the  son's  interest  in  the  family  property  and  that  any 
alienation  voluntary  or  involuntary  made  to  discharge  the  debt  is 
binding  upon  the  son.  In  the  case  of  a  mortgage  debt  incurred  by 
the  father  the  debt  is  the  primary  obligation  and  is  binding  upon 
the  son  if  it  is  not  for  an  illegal  or  immoral  purpose  and  the  mort- 
gage is  only  a  collateral  security  for  the  discharge  of  the  debt  either 
by  receipt  of  the  rents  and  profits  by  the  mortgagee  or  by  causing 
it  to  be  sold  after  the  debt  has  become  payable.  If  the  debt  is 
binding  upon  the  son  the  discharge  of  the  debt  either  by  making  a 
usufructuary  mortgage,  or  by  enforcing  the  security  by  sale  is 
equally  binding  upon  the  son  inasmuch  as  he  has  thereby  become 
exonerated  from  liability   to  discharge  the  debt  of  the  father    by 

Digitized  by  ViiOOQIC 


l84  '  THE    HABEAS   LA.W  JOD-BNAL-BBPOETS.  [VOL.    XlV 

^M^^^-*'^    means  of  other  jwiit   family  property.     If  a  sale  of  joint  family 
V.  property  made   by  the  father   for  the  purpose  of  dischai^ging   his 

°^maL  ^®^*'  which  is  not  illegal  or  immoral  is  bindings  it  is  diiSettlt  to  see 
on  what  principle  it  can  be  held  thp.t  a  mortgage  executed  by  the 
father  as  security  for  the  discharge  of  the  debt  will  not  bind  the 
son  simply  because  the  debt  was  not  anterior  to  the  mortgage  but 
was  incurred  at  the  same  time  as  the  mortgage  and  the  mortgage 
was  executed  as  security  therefor.  In  the  case  of  Sami  Ayyangar 
V.  Ponnammal  ^  it  was  no  doubt  held  that  the  mortgage  as 
suck  will  not  bind  the  son's  sluure  unless  it  wa,a  executed  as  security 
for  an  antecedent  debti  that  is,  for  a  debt  that  existed  independent* 
ly  of  the  mortgage  transaction.  The  authority  of  this  decision 
has  been  considerably  shaken  by  the  two  later  decisions  of  this 
court  in  Ramasamayyan  v.  Virqsami  Aiyar^  and  Palni  Goundan  v. 
Bangayya  Goundan^  in  the  next  volume,  viz.,  which  decide  that 
unless  the  son  shows  that  the  paortgage  executed  by  the  father 
on  which  the  decree  was  passed  against  father  alone  was  for  an 
illegal  or  immoral  debt^  the  mortgage  docree  as  such  will  bind  also 
the  son's  share  in  the  mortgage  property.  The  same  view  has  been 
taken  by  the  Calcutta  High  Court  in  Lala  Suraj,  Prasad  v. 
Golabchand^  and  by  the  Allahabad  High  Court  in  Deli  Dot  v. 
Jddu  RaV^  and  by  the  Bombay  High  Court  in  Ramachandra  v 
Fakirappa^. 

On  principle  it  is  difficult  to  make  any  distinction  between  a 
mortgage  given  for  an  antecedent  debt  w^  a  mortgage  given  ior 
a  debt  then  incurredj  for  in  either  ca^e  the  d^el^t  is:bii^ding  upon  the 
son  and  the  enforoement  of  the  security  exonerates  the  son  from  the 
burden  of  the  father's  debt.  Such  a  distinction  does  not  really 
afford  any  protection  to  the  son  for  his  share  in  the  mortgage  pro- 
perty can  as  a  general  rule  be  seized  and  brought  to  sale,  even  in 
the  latter  case  for  the  recovery  of  the  debt  as  a  personal  debt  due 
by  the  father  (though  also  secured  by  a  mortgage)  unless  such 
share  has  been  validly  alienated  in  favour  of  a  third  party  since  the 
date  of  the  mortgage  but  prior  to  its  attachment. 

We,  therefore,  allow  this  appeal  and  reversing  the  decree  of 
the  lower  Appellate  Court  in  so  far  as  it  modifies  the  decide  of  the 
District  Munsif,  we  restore  the  decree  of  the  District  Munsif  with 

costs  in  this  and  in  the  Lower  Appellate  Court. 

— II  ■       ». -1 i^ — - 

1.  I.  L.  E.,  21  M.  28.  4.    I.  L.  R.,  *  C.  617. 

2.  I.  h.  B.,  21  M.  222.  5.    I.  L.  R.,  24  A.  459. 

3.  1.  L.  R.,  22  M.  207.  6.    2B.L.R.450. 
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IN  THE  JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

(FROM  THE  CALCUTTA  HIGH  COURT). 

Present : — Lord  Davey,  Lord  Robertson  and  Sir  Artliur  Wilson* 
Srish  Chandra  Roy  and  others...  ...     AppelUints .^ 

V. 

Roy  Banoniali  Rai  Bahadur     ...  ...     Respondent. 

Specific  performance — Compromise — Coneideration — Security  of  title  and  immunity  from  SrighChanto 

future  attacks — Conduct  of  party  derogatory  of  rights  under  compromiie — Failure  B»oy 

of  consideration-  -»       ^ 

Boj  Bano- 

A  compromiee  of  a  suit  made  between  the  adopted  sop  of  the  last  male  owner  ™*^'  ^•^ 
and  an  alienee  who  was  a  reversioner  and  who  would  have  been  the  presumptive 
reversioner  but  for  the  adoption,  to  the  effect  that  the  alienee  should  not  question  the 
title  of  the  adopted  son  thereafter,  and  that  the  latter  should  confirm  a  portion  of 
the  patni  leases  and  also  agree  to  settle  on  the  wife  of  the  alienee  benami  for  ihm 
latter  in  permanent  ijara  certain  other  properties  when  it  should  come  into  his  kliAp 
possession  is  not  for  an  executed  consideration. 

The  consideration  for  the  compromise  was  to  obtain  security  of  the  adopted 
son's  title  to  the  Zemindari  and  immunity  from  future  attacks,  and  where  the  alienee 
immediately  aftt-r  such  compromise  questioned  the  title  of  the  adopted  son,  there 
was  a  failure  of  consideration  so  as  to  disentitle  the  alienee  and  his  heirs  ^om 
claiming  specific  performance  of  the  remaining  parts  of  the  agreement. 

Although  there  is  no  necessary  inconsistency  in  a  partj  who  has  unsuccessfully 
tried  to  rescind  an  agreement  afterwards  claiming  performance  of  it,  yet  where  th© 
conduct  of  the  party  is  such  as  to  amount  to  a  total  failure  of  consideration  and  Is  at 
variance  with  and  amounts  to  a  subversion  of  the  relation  intended  to  be  establislMd 
by  the  agreement,  he  will  not  be  entitled  to  claim  specific  perfonnanoe. 

The  Judgment  of  their  Lordships  was  delivered  by 

LoBD  Davey  :— The  suit  out  of  which  this  appeal  has  arisen  wa3 
one  for  specific  performance  of  an  agi'eement,  dated  the  20th  May 
1861,  whereby  Banwari  Lai  Roy,  the  father  of  the  respondent,  pro- 
mised that  when  certain  mehals  (referred  to  in  the  case  as  Dhulauri) 
rfiould  comeback  into  hiskhas  possession,  he  would  settle  the  same 
on  Srijuta  Govinda  Pyari  Dasi  (the  mother  of  the  appellants)  and  her 
heirs  in  permanent  ijara  at  a^rental  of  Rs,  J, 001.  It  is  alleged 
in  the  plaint,  and  it  is  clearly  established  by  the  documents  in 
evidence,  that  this*  agreement  was  part  of  a  compromise  made 
between  Banwari  Lai  Boy  andi  Krishna  Behari  Boy  (the  husband 
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Spiflh Chandra  of  Govinda  and  father  of  the  appellants)^  and  formed  part  of  the 
Boy 
T.         consideration  for  that  compromise.    The  respondent  refuses  specific 

mali  ST   performance  on  the  ground  of  failure  of  consideration  and  other 
Bahadnr.     equitable  grounds. 

The  facts  of  the  case  are  as  follows : — Grour  Sundar  Roy  died 
in  February  or  March  1834  childless,  but  leaving  his  mother, 
Uemlata  Chowdhurani,  and  a  widow,  Brajaswan  Chowdhurani, 
surviving.  After  his  death  Brajeswari  adopted  Banwari  Lftl  Roy 
as  the  son  of  Gour  Sundar.  But  for  this  adoption,  Krishna  Behari 
Roy  would  have  been  the  heir  of  Gour  Sundar,  and  subject  to  the 
interests  of  the  latter's  mother  and  widow,  would  have  succeeded 
to  his  estate.  Hemlata  appears  to  have  assumed  the  management 
of  the  estate,  and  she  purported  to  grant,  but  without  any  apparent 
avithority  to  do  so,  four  permanent  leases  of  parts  thereof,  including 
peases  of  two  mehals  called  Narsingpara  and  Sagandaba  to 
Krishna.  After  Banwari  Lai  came  of  age,  he  made  an  arrangement 
with  Brajeswari  by  which  six  annas  of  the  estate  were  granted  to 
her  for  her  life  for  maintenance. 

In  the  month  of  Hay  1861,  Banwari  Lai  instituted  a  suit 
against  Krishna  to  set  aside  the  ijaras  or  permanent  leases  granted 
to  him  by  Hemlata;  and  also  instituted  similar  suits  against  the 
holders  of  the  other  permanent  leases  granted  by  her.  A  compro- 
mise was  thereupon  come  to  between  Banwari  Lai  and  Krishna, 
the  terms  of  which  are  contained  in  four  documents,  dated  the 
20th  and  the  22nd  May  1861. 

The  documents  dated  the  20th  May  1361  were:  (1)  The 
agreement  now  sued  on.  It  should  be  mentioned  that  the  property 
comprised  in  this  agreement  was  included  in  the  six  annas  granted 
to  Brajeswari  for  her  life,  and  would  not  therefore  come  into  the 
khas  possession  of  Banwari  Lai  until  her  death.  (2)  A  patnipottah, 
or  permanent  lease,  of  other  mehals  also  in  favour  of  Govinda, 
at  a  total  rent  of  Rs.  689-4-0  upon  payment  of  a  premium  of 
Rs.  1,301. 

An  elcrar,  dated  the  22nd  May  1861,  was  then  executed  by 
Krishna  in  favour  of  Banwari  Lai.  It  recited  (amongst  other 
things)  that  Brajeswari  duly  adopted  Banwari  Lai  under  the  power 
contained  in  an  anumatipatra  executed  in  her  favour  by  Gour 
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Sundar  on  the  28th  Magh  1240  B.  S.     It  also  recited  the  institution  Sri«hChand» 
of  a  suit  in   1858   by   one  Ganga  Prasad  Eoy  impeaching   the         ▼. 
anumatipalra  and  Banwari  Lai's  adoption,  which  was  dismissed    ^if  ^ 
apparently  on  the  ground  that  even  if  the  adoption  was  invalid,     Bahadur, 
Ganga  Prasad  Roy  had  no  title  in  the  life- time  of  Krishna.    The 
ekrar  then  continues  as  follows  : — 

'^  I,  of  course,  made  no  mention  of  the  anumatipalra  granted 
by  the  late  Groxxv  Sundar  Roy,  and  of  your  adoption,  in  my  applica- 
cation  to  intervene  in  the  said  suit.  Still  as  I  consider  it  necessary 
to  give  you  some  proof  that  I  do  not  in  any  manner  or  mode  deny 
or  refuse  to  acknowledge  the  truth  of  the  said  events,  I  execute 
this  ekrar  in  your  favour,  ia  which  I  say  that  the  said  Grour  Sundar 
Roy  did,  in  fact,  execute  in  favour  of  his  wife  Brajeswari  Chow- 
dhami  the  said  anuinatipatra,  and  that  in  pursuance  thereof, the  said 
Chowdhrani,  following  the  terms  of  the  said  anumatipatra,  and  with 
the  permission  and  consent  of  her  mother-in-law,  the  said  Hemlata 
Chowdhrani,  received  you  as  a  gift,  under  a  deed  of  gift,  and 
adopted  you  as  a  son  according  to  the  prescribed  rites,  and  I,  by 
way  of  attesting  the  said  deed  of  gift  as  a  witness,  have  placed  my 
stature  and  afiixed  my  seal  amongst  the  witnesses,  and  I  fully 
admit  the  truth  of  the  anumatipatra  executed  by  the  late  Gonr 
Sundar  Roy  and  of  your  adoption.  And  I  also  admit  the  correct- 
ness of  the  statement  made  by  Brajeswari  Chowdhrani  to  the 
effect  that  her  husband,  the  said  Gour  Sundar  Roy,  had  executed 
an  anumatipatra  in  her  favour  to  adopt  a  son,  and  that  she  had,  in 
pursuance  thereof,  duly  adopted  you  as  a  son,  after  having 
received  you  as  a  gift,  and  acknowledging  you  the  lawful  heir  of 
the  late  Gour  Sundar  Roy,  in  her  ekrar  in  your  favour,  dated  the 
29th  Sraban  1264  B.  S.  which  was  filed  in  Suit  No.  86  of  1856 
ef  the  Court  of  the  Principal  Saddar  Amin  of  this  District.  And 
you,  as  the  adopted  son  of  the  late  Gour  Sundar  Roy,  now  hold 
and  will  for  ever  hold  to  sons  and  grandsons  and  others  in  coursQ 
of  succession  as  owner,  having  the  rights  of  gift  and  sale,  the 
moveable  and  immoveable  properties  left  by  him.  To  the  said 
properties,  I  and  my  heirs  do  not  have,  nor  will  ever  have,  any 
claims  or  objection.  If  my  heirs  at  any  time  in  future  d^  ever 
advance  any  claims,  it  shall  be  rejected.  To  this  effect  I  execute 
the  ekrar.    Finis,  dated  the  10th  Jeyf 
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rnkkcymOtm         On  the  same  22nd  May  1861,  Krishna  filed  a  Selehnama  in 

V.         Bimwari  LaPs  suit  against  him,  from  which  it  appeared  that  Ban- 

^ifST    ^^^  ^^^  ^^^  agreed  to  ratify  the  lease  of  Narasingpara  on  receipt 

Bftlittdvr.     of   a   narsarana  of   Rs*    1,600  and    Krishna  on   the   other  hand 

surrendered  the  lease  of  Sayandaba.    The  document  concludes  as 

follows : — 

I  file  also  with  this  petition  the  ekrar  which  1  have  executeil 
to-day  on  proper  stamp  in  favour  of  the  plaintiff  containing  my 
admissions  of  the  authority  to  adopt  which  the  late  Gonr  Sunder 
Roy  executed  in  favour  of  his  wife,  Brajeswari  Chowdhurani,  and 
of  the  fact  of  due  adoption  by  her  of  the  plaintiff  in  pursuance 
thereof,  and  I  pray  that,  on  reading  my  petitions,  etc.,  and  also 
the  petition  which  the  plaintiff  is  filing,  the  plaintiff's  claim  for 
khas  possession  in  respect  of  the  aforesaid  Sayandaha  methal  may 
be  decreed,  and  his  claim  in  respect  of  the  remaining  melials 
may  be  dismissed. 

It  is  stated  in  the  judgment  of  Mr.  Justice  Ilill,  in  the  High 
Court,  that  Krishna  in  his  defence  to  Banwari  Lai's  suit  had 
impeached  the  adoption  of  Banwari  Lai.  And  no  doubt  that  was 
so,  though  the  written  statement  is  not  in  the  record.  But  however 
that  may  be,  it  is  plain  from  the  documents  which  have  been 
referred  to  that  it  was  at  least  known  or  feared  that  Krishna 
intended  to  do  so.  And  their  Lordships  have  no  hesitation  in 
inferring  that  the  principal  object  of  Banwari  Lai  in  entering  into 
the  compromise  was  to  obtain  from  Krishna  a  clear  admission  of 
his  title  to  the  Zemindari  and  immunity  in  the  future  from  attacks 
upon  his  title  from  that  quarter. 

Within  a  short  time,  however,  after  making  tliis  compromise, 
Krishna  applied  for  leave  to  intervene  in  Banwari  Lai's  then 
]>eiidiDg  suits  against  the  holders  of  the  other  permanent  leases 
purporting  to  have  been  granted  by  Hemlata,  and  was  made  a 
defendant  therefai.  He  thereupon  filed  written  statements  in  both 
suits  impeaching  the  adoption  and  alleging  that  the  ekrar  of  22nd 
May,  1861,  had  been  obtained  from  him  by  fraud.  The  Court 
found  against  him  on  both  points  and  decrees  were  made  in  favour 
of  Banwari  Lai.  Krishna  appealed  to  the  District  Judge  and 
thence  to  the  High  Court  without  success.    In  February  1871,  ho 
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iustitated  a  suit  of  his  own  aj^aiTist  Bauwari  Lul  and  his  adoptive  SriMhChandim 
mother  for  the  purpose  of  setting  aside  the  adoption  and  obtaining  v. 

a  declaration  of  his  own  title  as  reversionary  heir  to  Gour  Suudar.  ^Jij  g^j" 
His  plaint  and  subsequent  written  statement  contained  charges  ^»l»»d«r- 
of  fraud  and  misrepresentation  against  both  the  defendants,  the 
details  of  which  it  is  unnecessary  to  consider.  The  suit  was 
dismissed  by  the  District  Judge  and  an  appeal  by  Krishna  to  the 
Uigh  Court  was  also  dismissed.  He  then  appealed  to  Her  late 
Majesty  in  Council,  but  without  success. 

Govinda  died  in  1878.  Banwari  Lai  died  in  1880,  and  the 
present  respondent  is  his  heir.  Brajeswari  died  in  1894  and 
Krishna  died  in  1895. 

The  present  suit  was  heard  by  ihc  Additional  Subordinate 
Judge  of  Pabna  and  Bogra,  who  by  his  decree,  dated  the  31st 
January  1899,  dismissed  it  with  costs..  That  decree  was  affirmed 
on  appeal  to  the  High  Court,  and  the  present  appeal  is  from  the 
decree  of  the  latter  Court,  dated  the  9tli  July  1901. 

The  appellants  sue  as  heirs  both  of  Govinda  and  of  Krishna, 
and  the  first  poiot  of  the  appellant's  counsel  was,  that  Govinda  was 
entitled  in  her  own  right  to  the  reversionary  lease,  and  her  title 
was  not  affected  by  the  conduct  of  Krishna.  In  the  High  Court, 
ifr.  Justice  Hill  stated  that  the  case  of  the  appellants  *'  here  as  in 
the  court  below  was,  that  the  agreement  was  between  their  father 
and  Banwari  Lai,  their  mother,  Gobinda  Pyari  Dasi,  being  named 
merely  as  a  benamidar  for  the  former,  and  it  is  in  the  character  of 
his  representatives  that  they  sought,  and  still  seek,  to  enforce  the 
agreement."  Without  the  statement  their  Lordships  would  have 
no  difficulty  in  drawing  the  inference  from  the  circumstances  of 
the  case  that  it  was  a  benami  transaction.  In  any  case  Govinda 
was  not  a  purchaser  from  Krishna,  and  she  could  not  have  any 
better  right  or  title  than  Krishna  himself. 

The  second  and  principal  point  of  the  appellants  was  charac- 
terized by  more  boldness  than  plausibility.  It  was  that  Banwari 
Lai  had  received  the  fu!l  benefit  of  the  compromise  by  being  armed 
with  the  ekrar  as  a  shield  against  the  attacks  of  Krishna,  and 
therefore  the  agreement  in  suit  was  for  an  executed  consideraton 
with  the  result  that  the  respondent  was  in  the  position  of  a  trustee 
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SrishCliandra  for  them.     Their  Lordships  are   not  prepared   to  lay  down   as  an 

V.  abstract  proposition  that  there  is  any  necessary  inconsistency  in  a 

wLi  Ra?    P*rty  who  has  unsuccessfnlly  tried  to  rescind  an  agreement  af ter- 

Bahadar.     wards  claiming  performance  of  it.    But  in  the  present  case  they 

think  that  Krishna  not  only   tried  to  deprive  Banwari  Lai  of   the 

benefit  of  the  agreement,  but  in  a  large  measure  succeeded  in  doing 

so.  The  security  of  his  title  to  the  Zemindari  was  of  immeasurably 

greater  importance  to  Banwari  Lai  than  the  mere  question  of  the 

justice.    And  their  Lordships  have  already  expressed  their  opinion 

that  the  principal  consideration  to  Banwari  Lai  for  the  agreement 

was  to  obtain   such  security  and  immunity  from  future  attacks. 

In  short  they  do  not  give  the  ekrar  the  restricted  effect  suggested 

by  the  learned  counsel,  but  they  think  that  its  language  necessarily 

imports  an  agreement  by  Krishna  to  abstain  from  questioning  the 

validity  of  the  adoption  for  the  future. 

Their  Lordships  are  of  opinion  that  there  has  been  a  failure  of 
the  consideration  for  the  agreement  in  suit  and  also  that  the  con- 
duct of  Krishna  was  at  variance  with,  and  amounted  to  a  subversion 
of,  the  relation  intended  to  be  established  by  the  compromise. 

They  will,  therefore,  humbly  advise  His  Majesty  that  this 
appeal  shoold  be  dismissed,  and  the  appellants  will  pay  the  costs 
of  it. 


IN  THE  JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

(FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER  OF  OUDH.) 

Present  .—Lord  Uavoy,  Lord  Robertson  and  Sir  Arthur  Wilson- 
Thakur  Ganesh  Baksh       ...  ...  ...     Appellants.* 

V. 

Thakur  Harihar  Baksh     ..•  ...  ...     Respondent. 

Thakur  Ga-    Interest  Act  of  1889— S^o<«»  of  under-propnetor  recognised  hy  agreement—Agreemefit 

^  inerged  tn  decree—Fatlure  to  pay  rent— No  breach  of  contracts-Terms  of  Subsequent 

Thakur  Hari-  ^ct  not  to  be  imported— OudJi  Rent  Act  XXII  of  1886  8,  Ul-^Under-proprieior  no 

har  Bakah.  tenant—Conditions  for  claiming  interest  under  Interest  Act— Written  ii^strufnent 

—Money  payable  on  a  day  certain— Instrument  to  contain  day  or  basis. 


*  28rd  March  1904. 
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Where  parties  enter  into  a  compronuBe  by  which  the  status  of  one  party   as    Thakur  Ga- 
nnder-proprietor  is  recognised  a&d  a  certain  amount  of  rent  is  made  payable  to  the  ^ 

other  party  and  the  compromise  is  carried  into  effect  by  a  decree  being  passed  in  Thaknr  Han- 
aocordanoe  therewith,  the  agreement  is  merged  in  the  decree  and  the  obligation  to  oaksn. 

pay  rent  is  derived  from  the  statns  of  mider-proprietor  established  by  the  decree. 

Where  rent  is  not  paid  a  suit  for  recovery  of  rent  and  for  interest  on  arrears  is 
not  a  suit  for  breach  of  contract  within  the  meaning  of  S.  73  of  the  Contract  Act. 

An  under-proprietor  is  not  a  tenant  within  the  meaning  of  S.  141  of  the  Oudh 
Rent  Act  of  1886  (XXIT  of  1886)  and  will  not  be  liable  under  that  section  to  pay 
interest  on  arrears. 

Muhammad  Siddiq  Khan  v.  Muhammad  Kasir-ul-lah  Khan*  referred  to. 

But  the  Oudh  Bent  Act  does  not  exclude  any  liability  for  payment  of  interest 
which  the  under-proprietor  may  be  under  apart  from  the  Act.  8.  12  of  the  Oudh  Rent 
Act,  1886,  provides  that,  unless  otherwise  agpreed  the  rent  payable  to  the  proprietor 
by  the  under-proprietor  shall  be  held  to  become  due  one  month  before  the  date  fixed 
for  the  payment  of  the  revenue  on  account  of  the  village  in  which  the  land  is  situate. 

A  Court  ought  not  to  read  into  an  agreement  a  section  in  an  Act  subsequently 
passed. 

Where  a  compromise  and  decree  of  1864  did  not  prescribe  any, time  for  payment 
of  rent,  the  provisions  of  S.  12  of  the  Oudh  Rent  Act  could  not  be  imported  into  them. 

The  Interest  Act  of  I8d9  was  passed  for  the  purpose  of  extending  to  India  the 
provisions  of  the  £nglish  Act  3  &  4  W.  IV.  C.  42  and  the  words  of  .two  Acts  being 
the  same,  the  English  decisions  may  be  referred  to  as  a  guide  in  construing  the 
Indian  Act. 

Where  an  agreement  though  it  did  not  contain  any  express  day  for  payment  of 
a  sum  certain  did  not  even  contain  or  refer  to  any  basis  by  calculating  which  a 
certain  date  for  payment  might  be  arrived  at  no  interest  could  be  claimed  under  the 
Interest  Act. 

QusBfe : — In  order  to  claim  the  benefit  of  the  Interest  Act,  is  it  neoesssry 
thai  the  actual  day  for  payment  must  be  fixed  in  the  written  instrument  iteslf : 
(see  The  London  Chatham  and  Dover  Bailioay  Company  v.  The  South  Eastern  Railway 
Company^  Merchant  Shipping  Company  v.  Armitage^  or  is  it  enough  if  the  basis  of 
calculation  which  is  to  make  the  day  of  payment  certain  is  to  be  found  in  the 
instrument  although  the  actual  day  of  payment  is  not  found  in  it  (see  Duncomhe  v.  The 
Brighton  Club  and   Norfolk  Hotel  Company*,) 

The  judgment  of  their  Lordships  was  delivered  by 

Lv/RD  Davky  : — The  respondent^  Thakur  Haribar  Baksh^  is  the 
Talnqdar  of  Sarora  in  Ondh^  and  the  appellant,  Thakur  Ganesh 

1.    I.  L.  B.,  26  I.  A.  46.  3.    I.  h.  B.,  9  Q.  B .  99. 

S.    (1892),  1  Ch.  120.  4.    L  L.  B.,  10  Q.  B.  87X. 
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neflhlJakBh  ^*^'*^^'^'  ^^^^  undor-propriotor  on  the  same  astato.  The  questions 
V.  raised  by  the  present  appeal  are,  whether  the  appellant  is  liable  to 

har  Baksh,  P^y  ^^^^^  jointly  with  One  Gadadhar  Baksh  Singh,  or  each  of  them  is 
liable  separately  for  his  own  share  only,  and  whether  he  is  liable  to 
pay  interest  on  arrears  of  rent,  and,  if  so  at  what  rate.  The  Counsel 
for  the  appellant,  however,  admitted  that  the  first  question  was 
res  judicata,  and  the  only  question  left  for  the  decision  of  their 
Lordships  is  as  to  the  interest. 

In  the  year  1863  litigation  took  place  in  the  Court  of  the 
Settlement  Officer  at  Sitapur  between  Granga  liaksh,  the  father 
of  the  respondent,  and  the  then  taluqdar  on  the  one  side,  and 
l^isheshar  Baksh,  his  first  cousin,  and  Uman  Pershad,  his  paternal 
uncle,  on  the  other.  The  claim  is  stated  to  have  been  for  recovery 
of  possession  of  certain  villages  in  possession  of  the  latter  parties, 
and  the  provision  for  them  of  maintenance  in  cash.  A  compromise 
was  effected  by  an  agreement,  dated  the  4th  May  1864  on  the  basis 
of  Bisbeshar  Baksh  and  Uman  Pershad  each  taking  one-fourth  of 
the  estate  and  paying  to  Ganga  Bjiksh  half  of  tlie  Government 
revenue  with  the  addition  of  10  per  cent.  Talukdari  dues  on  the 
present  (rovernment  revenue,  or  which  might  be  fixed  from  time 
to  time.  The  Settlement  Offic-er  made  a  decree,  dated  the  6th  May 
1864,  according  to  the  terms  of  the  agreement,  and  directed  the 
parties  to  file  a  statement  showing  how  they  proposed  to  allot  the 
undivided  villages.  This  was  done  and  the  Settlement  Officer 
made  his  final  decree  on  the  14fch  December  1S64. 

Bisheshar  Baksh  died  childless  in  November  1865,  and 
on  the  death  of  his  widow  Uman  Pershad  succeeded,  after 
litigation  to  Bisheshar's  share  of  the  under-proprietary  estate. 
On  the  death  of  Uman  Pershad,  the  under  proprietary  estate 
again  became  divided  between  his  sons  Jang  Bahadur  and  the 
appellant,  and  on  the  death  of  the  former  he  was  succeeded  by  his 
son  Gadadhar  Baksh.  A  partition  was  effected  between  the  appel- 
lant and  Gadadhar  Baksh,  and  they  obtained  separate  possession 
of  the  villages  allotted  to  them.  Thenceforward  the  appellant 
and  Gadadhar  Baksh  maintained  that  they  were  no  longer  jointly 
liable  for  the  whole  rent  of  the  under-proprietary  estate,  but  only 
for  their  separate  shares.  The  respondent,  on  the  other  hand, 
insisted  on  holding  them  jointly  liable  for  the  whole,    The  under- 
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ppQprietors  tendered  their  «hart5S  of  thp  r^XKt>  f^^4  tbeU*  tende^rs  were  ''''^^^S'^f;' 
refused,  and  suits  for  the  rent  were  broi^ght  by  the   respp^^^nt  v.    ' 

against  the  appellant  and  Gadadhar  in  1896  j^d  again  in  1898.  hw^^^^ 

In  the  suit  of  }  896  the  Deputy  Commissioner  by  his  judgn^entj 
dated  the  8th  April  1896  decided  that  th^  appellant  and  Gad^b^ 
l^aksh  were  jointly  liable  for  the  rent,  but  that  the  Talnqdar  ^a^ 
not  entitled  to  interest  on  the  arrears.  This  judgment  seem^  to  l^ave 
been  affirmed  on  appeal,  but  Mr.  Boss  stated  that  the  jp^ufipnj'i 
thqugh  printed  in  the  record,  was  not  put  in  evidence.  It  is^ 
however,  immaterial  because  the  judgment  relied  on  as  res  jtidicata 
on  the  joint  liability  is  that  of  the  Deputy  Commissioner. 

In  the  suit  of  1898,  Mr.  Chameir  the  Second  Additional 
Judicial  Commissioner,  by  his  judgment,  dated  27th  June  1898, 
decided  on  appeal  from  the  District  Judge  that  the  deed  of  com- 
promise of  the  4th  May  1864  was  a  contract  to  pay  the  rent,  and 
that  the  respondent  was  entitled  to  recover  interest  by  way  of 
damages  for  the  breach  of  that  contract. 

The  present  suit  was  also  one  for  payment,  of  rent  under 
similar  circumstances.  The  Deputy  Conunissioner  by  his  judgment, 
dated  the  11th  August  1898  held  that  the  respondent  was  entitled 
to  interest  following  Mr.  Chamier's  judgment  in  the  previous  case, 
and  that  the  question  of  the  joint  liability  of  the  defendants  was 
res  jtidicata.  The  decree  founded  on  this  judgment,  which  was, 
dated  the  18th  August  1898,  was,  on  the  19th  August  1899,  affirm- 
ed on  appeal  by  the  present  appellant  alone  on  the  same  grounds. 

The  judgment  of  the  27th  June  1898  was  not,  and  probably 
could  not  have  been,  given  in  evidence  by  the  respondpnt  as  an 
estoppel  against  the  appellant,  or  in  bar  of  the  present  suits.  Theiir 
Lordships,  therefore,  are  not  precluded  from  deciding  the  questipn 
of  interest  on  its  merits. 

In  the  argument  before  their  Lordships  the  liabiUty  tp 
interest  was  maintained  by  the  respondent  as  well  on  thfi  Int^a^t 
Act  of  1839,  (Act  XXXXI  of  1839)  as  on  S.  73  of  the  Indian  Cpir 
tract  Act  1872,  and  on  the  otiier  hand  it  wa9  (3pntende4  thi^t  un^^r 
6.  141  pf  the  Oudh  Ac|;  of  1886  (Act  XXII  of  1886)  nq  inteiic^^ 
was  payable  on  arrears  of  rent  by  the  underrpropriefipi!,  and  the 
dedsion  of  this  Board  in  Muhammad  Siddiq  Khan  v.  Muhammad 
Masir-uUlah  Khan^  was  relied  on. 
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Thakur  Ga.  By  S.  141  of  the  Act  of  1886  it  is  provided  that  when  an  arrear 

nesh  Bskah      -  . 

V.  of  rent  remains  due  from  any  tenant^  he  shall  be  liable  to  pay 

har  Bakab. "  interest  on  the  arrear  at  the  rate  of  1  per  cent,  per  mensem.     And 

it  Was  decided  by  this  Board  that  an  under-proprietor  is  not  a 

tenant  within  the  meaning  of  that  section.     But  there  is  nothing 

in  the  Act  or  in  the  decision  referred  to  which  excludes  any  liability 

for  payment  of  interest  which  the  under-proprietor  might  be  under 

apart  from  the  Act. 

With  regard  to  the  Contract  Act,  their  Lordships  observe  that 
neither  of  the  present  litigants  was  party  to  the  deed  of  com* 
promise,  nor  have  they,  in  fact,  made  any  contract  with  each  other. 
The  whole  of  the  proceedings  in  the  suit  of  1863  are  not  before 
their  Lordships,  but  the  suit  is  said  to  have  been  ^'  decided  on  6th 
April  1864,"  and  the  compromise  which  was  subsequently  come  to 
may  have  been  executed  for  settling  details  in  order  to  carry 
into  effect  the  previous  decision  of  the  Settlement  Officer.  But, 
however  this  may  be,  it  appears  to  their  Lordships  that  the  terms 
of  the  agreement  were  carried  into  effect  by  the  subsequent  decree, 
and  the  Agreement,  was  in  fact>  merged  in  the  decree.  In  other 
words,  the  obligation  of  the  appellant  to  pay  the  rent  is  derived 
from  the  status  of  under-proprietor,  which  was  established  by  the 
decree,  and  not  from  the  previous  agreement,  which  furnished  the 
materials  upon  which  the  decree  is  based.  Their  Lordships  are 
therefore  of  opinion  that  this  is  not  a  suit  for  breach  of  contract 
within  the  meaning  of  S.  73  of  the  Indian  Contract  Act. 

In  order  to  avail  himself  of  the  provisions  of  the  Interest  Act 
of  1889,  the  respondent  must  show  that  the  rent  was  payable  by  the 
appellant  "by  virtue  of  some  written  instrument  "at  a  certain 
time.^'  Neither  the  deed  of  compromise  nor  the  decree  prescribed 
any  time  for  the  payment  of  the  rent  or  contained  any  terms 
from  which  the  time  could  be  ascertained.  But  it  was  said  that 
the  court  should  incorporate  in,  or  read  into,  one  or  other  of 
these  instruments  the  provision  contained  in  S.  12  of  the  Oudh 
Rent  Act,  1886,  that,  unless  otherwise  agreed,  the  rent  payable 
to  the  proprietor  by  the  under-proprietor  shall  be  held  to  become 
due  one  month  before  the  date  fixed  for  the  payment  of  the 
revenue  on  account  of  the  village  in  which  the  land  is  situate* 
It  would   be  a  novel  proceeding  to  read  into  an  a^eement  a 
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section  in   an    Act   subseqaentlj    passed.      Nor  would    it  help    ThaknrGa- 

nosh  Bftkflli 
the  respondent  in  the  present  case.     The  Interest  Act  was  passed  v. 

for  the  purpose  of  extending  to  India  the  provisions  of  the  '''^BakSu 
English  Act  (3  &  4  Will  IV.,  C.  42),  and  the  words  above  quoted 
are  the  same  as  those  in  the  English  Act.  The  English  decisions 
on  that  Act  may  therefore  be  referred  to  as  a  guide  in  construing 
the  Indian  Act.  In  Duncombe  v.  The  Brighton  Club  and  Norfolk 
Hotel  Company^,  it  was  decided  in  the  Queen's  Bench  {disaentiente 
Blackburn,  J.)  that  the  actual  day  for  payment  need  not  be  fixed 
in  the  instrument  if  the  basis  of  the  calculation  which  was  to  make 
it  certain  was  to  be  found  in  the  instrument  itself.  In  The  London, 
Chatham  and  Dover  Railway  Company  v.  The  South  Eastern  Bail' 
way  Company^,  it  was  pointed  out  that  this  decision  was  inconsistent 
with  a  previous  decision  of  the  Exchequer  Chamber  in  Merchant 
Shipping  Company  v.  Armitage^,  which  appears  to  have  been  over- 
looked by  the  learned  judges.  In  that  case  it  was  held  that  it  was 
necessary  that  the  actual  day  for  payment  should  be  fixed  by  the 
written  instrument,  and  that  was  the  view  expressed  by  Blackburn 
J.,  in  Duncombe  v.  The  Brighton  Club  and  Norfolk  Hotel  Company'^ 
Their  Lordships  have  not  to  say  which  of  these  two  decisions  they 
prefer^  for  either  of  them  is  fatal  to  the  argument  of  the  respondent. 

Their  Lordships  are  therefore  of  opinion  that  interest  is  not 
payable  on  the  arrears  of  rent  found  due  from  the  appellant  and 
Gadadhar  Baksh  Singh,  and  they  will  humbly  advise  His  Majesty 
that  the  decree  of  the  court  of  the  Judicial  Commissioner  of  Oudh, 
dated  the  19th  Augu.««t  1899,  be  discharged,  and  instead  thereof  it 
be  ordered  that  the  decree  of  tho  Deputy  Commissioner  of  the  18th 
August  1898,  as  subsequently  amended,  be  vaiied  by  omitting  the 
direction  therein  contained  for  payment  of  interest  on  the  sum 
thereby  found  due  from  the  appellant  and  Gadadhar  Baksh  Singh 
acd  that  with  this  variation  the  decree  be  afiirmed.  As  the  appel- 
lant has  failed  on  one  point  and  succeeded  on  the  other  one,  their 
Lordships  will  further  advise  His  Majesty  that  there  should  be  no 
costs  of  appeal  to  the  Court  of  the  Judicial  Commissioner.  And 
there  will  be  no  costs  of  this  appeal. 


1.     h.  n.,  10  Q.  B.  871.  2.    (1S92)  1  CK  1^. 

8.    L.|t;,  9  9,B;M 
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IK  THE  JtJMCIAt  COMMITTEE  OF  TitB  PRI VY  COUNCIL. 

(FEOM  THE  CALCUTTA  HIGH  COUET). 
IPrdsent : — Lord  l)avey.  Lord  Robertson,  Sir  Arthur  Wilson. 
IhiifgiL  Prtisad  AWd  others      ...  ...  A))pellaiit8*  ( Plaintffs) . 

V. 

Bhajan  Lai  and  others  ...  ...  Respondents  (t>efendant»), 

Dturga  Prasad  Contract,  of  sale  of  goods  in  India — Patol  evidence — Bought  and  sold  notcn-- Fraudulent 
^*  intention  in  siich  notes — frick  practised  by  vendor — Right  to  claim  damages — 

Evidence  Arty  5.  $2 — Appellate  VouH  seized  of  irhole  case—Suhstantidl  justice. 

In  India  a  oontwicl.  of  aalr  of  goods  oan  be  proved  by  parol. 

WRere  such  confcraot  is  completed  by  bought  and  sold  notes  which  are  however 
fe^iffed  \jy  a  tHck  practised  by  the  vendor  on  the  buyer,  the  latter  will  be  entitled 
to  diin<^gayd  them  anA  pi-ovo  his  contract  by  other  and  antecedent  material. 

Where  a  contract  to  pnrohasc  a  cargo  of  Russian  Korosinc  oil  was  entered  int-o 
by  m'eins  ol  telegrams  and  the  transaction  was  conT|)leted  by  the  exchange  of  houjghi 
laftd  sdM  tiotes  between  th*^  buyer  and  the  lirokej*  As  representing  the  vendor  And  the 
latter  ty  a  fraud  or  tHok  practised  on  the  buyer  inserted  in  tiie  bought  and  icold 
notes  100,000  cases  of  oil  whereas  in  reality  the  cargo  amounted  to  185,000,0  cases, 
and  on  the  vendor  refusing  to  deliver  the  whole  cargo,  the  purchaser  brought  a  suit 
for  a  declaration  or  for  damages  that  he  was  entitled  to  the  whole  cargo,  for  rectifi- 
cation of  the  bought  and  sold  notes  and  for  further  relief  : — 

fiWA,  (1)  that  the  right  6f  the  buyer  being  for  the  whole  cargo  or  for  damages 
u|)on  the  contract  did  not  depend  either  for  constitution  or  evidente 
on  the  bought  and  sold  notes  and  was  not  afiPocted  by  the  trick 
practised  on  him  in  the  said  notes. 

(8)  that  the  action  wte  not  founded  on  the  botight  and  sold  notes  and  that 
therefore  no  rectiiieation  -was  needed. 

(8)  that  where  the  first  Court  awarded  a  decree  for  damages  in  favor  of  the 
aggrieved  purchaser  but  did  not  niention  anything  about  the  prayer 
for  rectiiieation,  the  a|>pollate  court  on  the  apiteal  of  the  vendor  was 
possessed  of  the  whole  case  and  was  not  entitled  to  say  that  it  was 
unable  to  do  justice  to  the  buyer  on  the  ground  that  the  first  court 
refused  the  rectification  and  ^hat  the  buyer  did  dot  appeal  therefrom. 

and  (4)  that  S.  92  of  the  Evidence  Act  had  no  application  to  the  case. 


•aMiiMkiiotfi. 
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The  judgment  of  their  Lordships  was  delivered  hy  Durpt  Pra«td 

Lord  Robertson  :  —The  facts  in  this  case,  as  found  by  the 
Courts,  are  simple  ahd  very  cogent. 

In  October  1899  (the  matter  being  brought  to  a  final  condu^ 
aion  on  30th  October  1899),  the  appellant  Sureka  bought  from  the 
respondButs  th^  whole  of  la  certain  cargo  of  Russian  kferositie  oil, 
which  the  respondents  had  themselves  bought  from  knerchants 
tamed  Graham  &  Co.  at  50  pent©  per  case.  Seteing  that  the 
market  was  riding,  and  repentitig  them  of  their  bar^ih,  th^ 
respondents,  by  fraud,  inserted  in  the  bought  and  sold  Wskes  the 
figures  100,000  cases,  as  descriptive  of  the  quantity  of  oil  sold, 
whereas  the  truth  was  that  the  cargo  amounted  to  125,000.  This 
opportunity  of  fraud  came  the  respondents'  way,  because  the 
original  sellers  (Messrs.  Graham  &  Co.)  did  not  fall  in  with,  or 
at  least  were  said  by  the  respondents  not  to  fall  in  with,  the 
arrangement  first  proposed,  viz.,  that  the  original  sale  by  them 
should  be  simply  transferred  to  the  appellant  Sureka  as  buyer. 
Accordingly  the  hought  and  sold  notes  were  signed,  the  appellant 
Sureka  only  discovering  afterwards  that  instead  of  recording  the 
contract  they  falsely  stated  it. 

In  this  state  of  the  facts,  the  right  of  the  purchaser  was 
indisputable,  viz.,  to  have  the  whole  cargo,  or  damages.  The  trick 
practised  on  him  in  the  bought  and  sold  notes  had  no  legal  effect 
on  his  original  right.  Nor  did  that  right  depend  either  for 
constitution  or  for  evidence  on  the  bouf^t  and  sold  Hotes.  In 
India  a  contract  of  sale  of  goods  can  be  J^foved  by  parol ;  and  the 
bought  and  sold  notes  having  in  this  instance  been  falsified,  the 
aggrieved  purchaser  was  entitled  to  disregard  them  and  prove  his 
contract  by  other  and  antecedent  material.  This  he  has  done 
conclusively  by  the  evidence  of  the  broker  and  by  the  telegrams. 

The  appellant  Sureka  came  into  Court  on  15th  Jatauary  19tO 
with  a  plaiAt,  in  which  he  pr4yed,  inter  txlia  :— • 

(a)  That  it  be  declared  that  under  the  saiid  <^ontract  eteter^ 
into  by  and  'between  him  Bind  the  defendants,  dated  the  said  1st 
day  of  November  1899,  the  plaintiff  is  entitled  at  the  ttite  of  90 
pence  per  case,  to  the  whole  of  the  said  ^rgo  sold  to  tiie  def^dauls 

W»  fKOnMKl. 
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Dnrga  Pnwad         (b)     That  the  defendants  be  decreed  to  make  over  possession 

BhajanLul.  to  the  plaintiff  of  the  whole  of  the  said  cargo,  on  his  paying  them 

for  the  same  at  the  rate  of  50  pence  per  case,  which  payment  the 

plaintiff  had  always  been  and  is  now  ready  and  willing  and  hereby 

offers  to  make. 

(c)  That^  if  necessary,  the  said  bought  and  sole  notes  be 
rectified  and  varied  by  the  substitution  of  words  and  figures  ''  one 
full  cargo  containing  say  about  (125,000)  one  lac  and  twenty-five 
thousand,*'  in  place  of  the  words  and  figures  "  (100,000)  one  lac,'* 
now  appearing  therein. 

(A)  That  the  plaintiff  may  have  such  further  or  other  relief 
as  the  nature  of  the  case  shall  require. 

Upon  this  prayer,  now  that  there  has  been  all  this  litigation 
about  it,  it  may  be  remarked  that  the  plaintiff  treats  the  falsified 
bought  and  sold  notes  with  more  ceremouy  than  they  deserve ; 
that  his  first  prayer  ought  to  have  made  no  reference  to  the  date 
of  these  documents  as  the  date  of  the  contract,  and  that  the  second 
prayer  was  unnecessary.  But  their  Lordships  see  no  room  for 
question  that  the  prayers  quoted  afforded  adequate  means  for 
rendering  justice. 

On  25th  July  1900,  Mr.  Justice  Sale  gave  Sureka  a  decree 
declaring  that  by  virtue  of  the  agreement  between  the  appellant 
Sureka  and  the  respondents  on  the  30th  October  1S99,  Snreka  was 
entitled  to  the  entire  quantity  of  cases  of  kerosine  oil  mentioned 
in  the  contract  between  the  respondents  and  Messrs.  Graham  &  Co  , 
and  giving  the  appellant  (Sureka)  damages. 

On  the  case  coming  by  appeal  before  the  High  Court  a  view 
of  the  case  was  taken  which  their  Lordships  consider  much  too 
narrow.  The  High  Court  treated  the  action  as  founded  on  the 
bought  and  sold  notes;  and,  holding  the  appellant  to  his 
reference  to  them  by  date  (1st  November  1892),  in  prayer  (a) 
and  to  his  application,  in  prayer  (c),  that  those  should  be  rectified 
they  pointed  out  that  he  had  been  refused  this  relief  and  had  not 
appealed  against  the  refusal^  or  objected  to  the  decree  under  S. 
561  of  the  Code  of  Civil  Procedure.    Aocordingly  the  High  Court 
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expressed   their  rather  surprising  conclusion  as  follows:   "  We^^^S^^^^^^^^ 
think  therefore  that>  inasmuch  as  under  the  circumstances  it  is  not   BhajaiiLaL 
now  competent  to  us  to  rectify  the  bought  and  sold  notes^  and 
since  the  plaintiff  is  precluded  from  proving  his  contract  by  any 
evidence  other  than  the  document  itself^  the  appeal  must  be  allowed 
and  the  suit  dismissed/' 

The  learned  Counsel  for  the  respondents  did  not  support  this 
ground  of  judgment.  The  High  Court  was  completely  possessed 
of  the  case  of  the  appellant  Sureka ;  his  case  rested  not  on  the 
falsified  bought  and  sold  notes>  which  he  was  there  to  repudiate, 
but  on  the  perfectly  competent  evidence  which,  while  disproving 
the  bought  and  sold  notes,  proved  the  contract  which  they  falsely 
purported  to  record.  For  this  case  no  rectification  was  needed, 
and  it  was  not  touched  by  the  92nd  section  of  the  Evidence  Act. 
Nor  did  the  misconception  which  led  to  the  mention  of  the  1st 
November  1899  create  any  substantial  obstacle  in  the  way  of  justice 
being  done  or  necessitate  so  unsatisfactory  a  conclusion  as  that 
which  has  led  to  this  appeal. 

In  default  of  any  defence  of  the  judgment  of  the  High  Court, 
the  learned  Counsel  for  the  respondents  suggested  one  topic  which 
may  be  disposed  of  in  a  sentence.  The  telegrams,  it  was  said,  do 
not  set  out  a  complete  contract,  and,  in  particular,  do  not  import 
the  conditions  of  Graham  and  Co.'s  contract.  This  argument,  if  it 
had  any  effect,  is  irreconcilable  with  the  concurrent  findings  of 
both  Courts.  But  the  answer  is  that  if  the  telegrams  do  not  prove 
what  is  said  to  be  wanting,  the  broker's  evidence  does« 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  ought  to  be  allowed  and  the  decree  of  the  High  Court 
reversed  with  costs,  and  the  decree  of  Mr.  Justice  Sale  restored. 
The  respondents  will  pay  the  costs  of  the  appeal. 
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IN  THE  JUDICIAL  COMMITTEE  QF  TUB  PRIVY  CQUNCIl.. 

(FROM  THE  MADRAS  HIGH  COURT). 

Proseiit : — Jjor^  Macft^btpn,  Lord  Lindlej',  Sir  ^pvlrew  ^coble, 
Sir  Arthnr  Wjl^qa,  Sir  Jphn  Bonser. 

S.  P.  B.  S.  Mayandi  Chettiyar  ...  ...  Appellant* 

V. 

phojkkalingam  Pillai  and  others.       ...  ^..  B^pon4ent6. 

Mayaudi      Regulation  VII  of  1817— Duey  of  Local  AgenU-^Povoers  of  Manager  to  lea$e — M^ect  of 
Chettiyar  BegukUion  on  9uch  poweti — Granting  of  permanent  Ua$e,  when  vqiid — XJlavadai 

V, 

Chokkalin-  Miratdars  and  Purakudit  tneaning  of, 

gam  Filial.  Regulation  VIX  of  1817  vofted  the  general  superintendence  of  all  fsharltable 

endowments  "  in  land  or  money  "  in  the  Board  of  Revenue^  and  made  it  the  duty  of 
the  local  agents  of  the  Board  (of  whom  the  Collector  was  one  ex'officio)  to  report  to 
the  Board  **  any  instance  in  which  thoy  may  have  reason  to  believe  that  lands  or 
buildings,  or  the  rents  or  revenues  derived  from  lands,  are  unduly  appropriated,'* 
oaro  being  taken  not  to  infringe  private  rights. 

The  effect  of  the  Regulation  is  to  supersede  tlie  powers  of  Managers  to  alienate 
charitable  propci'ty  and  to  sanction  the  revision  of  existing  a(4)ropriations  |f  unduly 
made. 

The  granting  of  a  lease  conferring  a  permanent  and  heritable  title  with  fixed 
rents  will  be  liable  to  objeptiou  on  the  ground  that  "  to  create  a  new  and  fixed  rent 
fur  all  time,  though  adequate  at  the  time,  in  lieu  of  giving  the  endowment  the  benefit 
of  an  augmentation  of  q  va)-iablo  rent  from  time  to  time  wquld  be  a  broach  duty  " 
in  the  trustee,  unless  there  be  special  circumstances  of  necessity  to  justify  it. 

MalMranec  Shihensouree  Dehia  v.  Mothoorawath  Acharjo*  referred  to. 

The  expression  "  Ulavadai  Mira8dar9  "  does  not  appear  to  havo  a  well-estab- 
lished meaning  and  does  not  import  that  the  person  holds  a  permanent  and  heritable 
tenure. 

The  term  **  pu^kudi  '^  ha^  a  wpll-understood  and  definite  meaning  and  does  not 
imply  a  right  of  pcnnfnent  occupancy. 

Chockalingam  Pillai  v.  Vythealinga  Paiidara  Sannadhia'^  an^  Thiagaraja  v^ 
Gujana  Samhanda  Pm^ara^  approved,  Krisknasami  Pillai  v,  Vardaraja  Ayyangar* 
referred  to. 

The  Judgment  of  their  Lordships  was  delivered  by 

Sib  Andbkw  Scoble.^— The  suit  out    of  which  this  appeal 
arises  was  brought  by  the  Appellant  as  Trustee  or  Manager  of 

•  36th  February  1904. 

1.  1869  13  M.  I.  A.  270  (276).  3.  (1887)  L  L.  R.,  11  M.  77. 

2.  (1871)  6  M.  H.  C,  164.  4.  (1882)  I.  L.  ^.,  6  M.  364. 
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the  Temple  of  Kayarohanaswami^  of  Negapatam,  in  the  District  oi  Majrwidi 
Tanjore,  in  the  Madras  Presidency,  to  recover  possession  of  certain  v. 
lands  in  the  village  of  Yadagudi,  of  which  the  Temple  is  Mirasdar,  ^  Pillai. 
from  a  number  of  defendants,  who  are  admittedly  tenants  under 
the  Temple,  but  who  claim  a  permanent  tenure  as  cultivators, 
dependent  only  on  the  payment  of  Ayan  and  Bwamibhogamy  that 
is  to  say,  of  the  revenue  due  to  Government  and  money-rent  to 
the  proprietor.  So  long  as  these  payments  are  made,  they  deny 
the  right  of  the  Temple  to  eject  them ;  and  their  title  is  said  to  be 
derived,  either  directly  or  indirectly,  from  two  persons  named  Vir- 
dhachala  and  Subbaien,  with  whom  a  settlement  of  the  lands  was 
made  by  the  Collector  of  Tanjore  in  the  year  1883.  The  Subordi- 
nate Judge  of  Negapatam,  and  the  District  Judge  of  Tanjore 
decided  the  suit  in  favour  of  the  appellant,  but  the  High  Court 
of  Madras,  upon  appeal,  reversed  their  decision.  The  question 
which  their  Lordships  have  to  determine  is  the  nature  of  the 
interest  which  Yirdhachala  and  Subbaien  had  in  the  lands  in 
question ;  for  it  is  not  disputed  that  whatever  interest  they  had  has 
passed  to  the  respondents.  It  is  much  to  be  regretted  that  the 
respondents  did  not  appear  upon  this  appeal,  and  that  the  case  has 
to  be  decided  ex  parte. 

In  the  written  statement  of  the  principal  respondent  it  is 
alleged  that  *'  the  whole  of  the  lands  mentioned  in  the  plaint 
belonged  to  our  ancestors.  Two  hundred  years  ago  they  gave 
away  the  mtras  right  which  they  had  in  them  to  the  Temple  of 
Eayarohanaswami  and  retained  the  permanent  olavadaikani  (or 
right  of  cultivation).  In  accordance  with  the  said  olavadaikani 
ri^ht,  our  ancestors  and  ourselves  have,  for  the  last  200  years, 
been  enjoying  the  lands,  cultivating  them  and  paying  the  Ayan 
and  Swamibhogam  s^mouni8  to  the  Temple.'^  There  was  no  reliable 
evidence  as  to  the  origin  of  the  relation  between  the  tenants  and  the 
Temple,  but  in  support  of  their  allegation  of  the  character  of  their 
tenancy  three  documents  were  produced  by  the  respondents^  to 
which  great  weight  is  attached  in  the  judgment  of  the  High  Court. 
These  documents  were  more  then  thirty  years  old,  came  from  pro- 
per custody,  and  may  be  presumed  to  be  authentic.  By  the  first, 
which  is  dated  11th  March  1818^  the  then  Manager  of  the  Temple 
gave  a  permanent  lease  of  one-half  of  the  lands  in  dispute  to 
Chokkanada  Fillay,  the  father  of  Virdhachala,  and  the  other  half 
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Chettiyar 

V. 

Ghokkalin- 
gam  Filial. 


appears  to  have  been  granted  on  a  similar  tenare  to  one  Nalla 
Pillay.  Nalla  Pillay  appears  to  have  transferred  hi«  interest,  after 
Chokkanada's  death,  to  Virdhachala,  and  by  the  2i)d  document, 
which  is  dated  26th  January  1820,  Virdhachala  obtained  the  entire 
land  on  permanent  lease  from  the  Manager  of  the  Temple.  The 
third  document,  which  is  dated  6th  July  1822,  is  a  sub-lease  of  a 
half-share  of  the  property  by  Virdhachala  to  two  persons  named 
Visvanatha  Mudaliar  and  Namasivaya  Mudaliar.  The  first  and 
second  documents  are  described  as  Vara  Adai  Olai  Chits,  whirh  is 
translated  as  'Meeds  letting  lend  for  cultivation  and  providiiig  for 
share  of  produce,'*  and  the  character  of  the  tenure  granted  is  des- 
cribed as  Ulavadaikani or  '^cultivation-right  land,"  that  is  to  say, 
land  which  the  grantee  and  his  heirs  were  to  have  a  hereditary 
right  to  cultivate.  In  the  third  the  tenure  is  described  as  Ulavadai 
Mirae,  a  phrase  which  is  not  employed  in  the  transactions  between 
the  Temple  and  the  grantees.  There  is  some  uncertainty  as  to  the 
precise  meaning  of  this  last  phrase;  but  the  courts  below  concur 
in  holding  that  the  two  grants  by  the  Temple  Manager,  if  still 
valid  and  subsisting,  confer  a  permanent  and  heritable  title. 

It  must  be  observed,  however,  that  the  second  and  more  im- 
portant of  these  grants  bear  a  date  subsequent  to  the  passing  of 
Madras  Regulation  VII  of  1817,  which  vested  the  general  superin- 
tendence of  all  charitable  endowments  "  in  land  or  money ''  in  the 
Board  of  Bevenue,  and  made  it  the  duty  of  the  local  ag(  nts  of  the 
Board  (of  whom  the  Collector  was  one  ex  officio)  to  report  to  the 
Board  "  any  instance  in  which  they  may  have  reason  to  believe 
that  lands  or  buildings,  or  the  rent  or  revenues  derived  from  lands, 
are  unduly  appropriated,"  care  being  taken  not  to  inlringe  private 
rights.  These  grants  were  thus  liable  to  objection  not  only  on  the 
ground  that  ''to  create  a  new  and  fixed  rent  for  all  time,  though 
adequate  at  the  time,  in  lieu  of  giving  the  endowment  the  benefit 
of  an  augmentation  of  a  variable  rent  from  time  to  time  would  be 
a  breach  of  duty  "  in  the  Trustee,  unless  there  were  special  cir- 
cumstances of  necessity  to  justify  it  {Maharanee  Shibessouree  Debia 
v.  Mothooranath  Acharjo^,  but  also  because  the  effect  of  the 
Begulation  was  to  supersede  the  powers  of  Managers  to  alienate 
charitable  property,  and  to  sanction  the  revision  of  existing  appro- 
priations, if  unduly  made. 

1.     rs  M.  I.  A.  270  at  p.  276. 
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There  is  nothing  on  the   record  to  show  at  what  date  the  *^3|^* 
CoILK^tor  took  in  hand  the  direction  of  the  affairs  of  this  particular  ▼. 

Temple,  bat  on  the  4th  December  1831  a  petition   in  the  following  g^^^  pui^i. 
terms  was  presented  to  him  : — 

''  "^^        N.  W.  KINDERSLBY,  .Esquire, 

Piincipal  Collector  of  the^Tanjore  Province. 

Durkhdst  (tender  or  application  for  land  presented  to  the 
Beveuae  D>^partment)  written  and  given  by  the  two  persons 
Vadagudi  Virdhachala  Pillay  and  Sabbaien  who  are  Purakudi 
( Purj,ku  U:f)  of  the  assessed  lands  owned  in  the  village  of  Vadagadi 
by  Kayirohanaswami  of  Neg;ipatam,  Andannpettai  Maganam, 
Kivaloor  Talaq. 

As  w^  shall  not  only  continue  to  pay  for  one  year  the  current 
Fusli  41,  Swamibhogam  paddy  51  kalams  4  maracals  to  the  temple 
payiu;?  also  the  Sircar  assessment  taking  on  Durkhaat  for  the  cur- 
rent Fuli  41,  the  wet  land  20  veli:^,  5  mahs,  40}  gulis  and  dry  land 
&c.,  6  mahs,  81  gulis  of  the  said  village  and  cultivating  and  en- 
joying the  lanrl,  but  shall  also  furnish  adequate  cash  security 
therefor  (or  cash  security  adequate  thereto),  we  request  that  orders 
may  ba  passed  to  settle  (or  make  certain)  and  give  for  Ekaaal  (a 
Revenue  expression  moaning  one  year)  Durkkast  Ijara  (contract 
or  lease  granted  upon  application  to  the  Revenue  Department)  in 

our  namos  accordingly. 

(Signed)     Virdhachallam. 

(      „      )    Subbaien. 

(Signed)     Venkata  Row, 
4th  December  1831.  TahbildarJ* 

In  thii  Petition  whicli,  it  will  be  observed,  is  in  the  names  of 
two  persons,  Virdhichala  and  Sabbcuon,  no  reference  is  made  to 
the  antecedent  grants  held  by  Virdhachala.  The  Petitioners  are 
described  as  Purahudis,  that  is  to  say,  "  tenants  who  provide  them- 
selves with  seeds  and  ploughing  cattle,  and  cultivate  the  land  by 
personal  or  hired  labour,  receiving  a  share  of  the  produce  in 
return.'*  The  application  is  for  a  lease  for  one  year,  and  no  dis- 
tinction in  status,  is  made  between  the  two  applicants.  There  is 
also  some  difference  between  the  quantity  of  the  land  mentioned 
in  Virdhachal.i's  grants  and  that  applied  for  in  the  petition. 
When  it  is  borne  in  oiind  th»t  one  of  those  grants  was  m%de  only 
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MAywidi  foar  jears  before^  and  the  other  three  years  after,  the  passing  of 
Y.         the  Regulation  of  1817^  it  does  not  seem  improbable  that  the  exis- 

^^^MP^i  *®^c®  ^^  these  grants  was  not  brought  to  the  notice  of  the  Collector, 
by  whom  their  validity  might  have  been  questioned,  and  that  the 
petitioners  preferred  to  base  their  application  ou  grounds  less  open 
to  controversy.  Be  this  as  it  may,  neither  in  the  miichiUka  of  10th 
January  1882,  nor  in  the  security  bond  of  11th  January  1832 
which  followed  the  petition  and  completed  the  tender  of  the 
applicants  for  a  lease  of  the  lands,  is  there  anything  to  indicate  a 
claim  to  occupancy  tenure,  except  that  the  applicants  are  described 
as  ulavadi  miras  instead  of  as  purakudis.  On  the  other  hand,  the 
miichilihn  clearly  contemplates  a  tenancy  for  more  than  one  year, 
for  it  provides  that  ''  if,  in  any  year,*'  garden  crops  are  raised  by 
means  of  irrigation,  a  higher  money-rent  is  to  be  paid.  In  like 
manner  it  is  stipulated  that  if  ''  in  any  fusli,  damage  is  caused  by 
flood  or  drought,"  allowance  is  to  be  '^made  for  damage,  according 
to  custom  ahd  discretion."  And  the  applicants  further  agree 
that  ''as  hayam  taram  thirwa  (permanent  classification  money- 
assessment,  has  been  fixed  from  the  current /u^Zt  1241  ...  we 
shall  pay  the  Sircar  the  thirwa  (money-assessment)  of  each  number- 
toari  land."  In  explanation  of  the  phrasaology  used,  it  is  stated 
that  classification-settlement  is  a  settlement  of  assessment  made 
with  reference  to  the  quality  of  each  field  (or  number)  as  opposed 
to  the  settlement  of  a  village  in  gross ;  and  that  such  a  settlement 
was  at  that  time  in  progress  in  the  Tanjore  district. 

No  pottah  appears  to  have  been  granted  in  exchange  for  the 
muchilika,  but  the  order  passed  by  the  Collector  in  shown  in  the 
following  extract  from  an  official  diary  containing  copies  of  orders 
sent  to  the  Tahsildar  of  Kivalur,  the  district  in  which  the  property 
is  situated: — 

''Received  your  Arzi,  dated  18th  January  last,  stating  that, 
as  the  two  persons  Virdhachaia  Pillay  and  Subbaien  who  had  given 
Durkhast  (presented  a  petition  or  tender)  for  the  previous  one  Sal 
(one  year,  termed  also  Ekasal)  as  per  order  for  the  assessed  wet,  dry 
Ac,  land  owned  by  Kayarohana  Swami  of  Negapatam,  said  taluq,  in 
the  village  of  Vadagudi,  had  agreed  to  Taram  Faisal  (classification 
settlement)  permanently  at  the  rate  of  51  kalams  of  paddy  per 
amiom   (on  account  of)   Swami bhogam  to  the  temple  paying  the 
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Sircar  kist  due  for  the  said  land^  you  had  obtained  muchilikay  &c. , 
from  him  (them)  and  forwarded  the  same  and  soliciting  orders  for 
patting  him  (them)  in  possession  of  tlie  land. 

"Referring  to  that  matter,  you  shall  put  the  Ijaradar  (tenderer) 
in  possession  of  the  said  land  and  collect  duly  as  per  instalments 
what  is  due  to  the  Sircar  as  well  as  the  Swamibhogam. 

CampVallam,  1  (Initialled)  M.  K. 

I4th  February  1883.'^       J 

This  being  the  8tate  of  the  title  of  the  defendants,  as  shown  by 
the  documentary  evidence  in  the  case,  the  following  issue  was 
raised  in  the  Court  of  the  Subordinate  Judge  : — 

"  Whether  under  the  terms  ot  the  muchilika  oE  the  10th 
January  1832,  Virdhachala  Pillai  and  Subbaien  were  tenants  from 
year  to  year  or  acquired  a  right  of  occupancy  ?"  And  the  Subor- 
dinate Judge  found  that  *'  looking  at  the  muchilika  by  itself  it 
does  not  evidence  more  than  a  contract  of  letting  from  fuali  to  ftisli 
at  the  yearly  rent  specified ;"  and  he  further  held  that  from  the 
petition  it  was  plain  that  Virdhachala  "  owing  to  his  inability  to 
cultivate  the  land,  or  from  some  other  reason,  must  have  given  up 
his  right  of  perpetual  lease  granted  to  him  under  ''  the  grant  of 
26th  January  1850.  The  District  Judge  of  Tanjore  came  to  the 
same  conclusion.  He  says  :  '*  In  some  way  or  other  it  is  perfectly 
clear,  as  the  Subordinate  Judge  points  out,  that  on  the  4th  Decem- 
ber 1831 "  (the  date  of  the  petition  to  the  Collector)  Virdhachala 
"  had  either  given  up  or  had  lost  all  his  right  to  perpetual  lease 
granted  to  him  %  by  the  Temple  authorities ;  and  he  held  that  ''  all 
he  and  his  successors  in  title  have  to  depend  upon  is  the  fresh  con- 
tract that  was  made ''  (with  the  Collector)  *'  in  1882,*'  under  which 
no  permanent  right  of  occupancy  was  conferred. 

The  learned  Judges  of  ihe  High  Court  took  a  different  view. 
They  held  that  the  tenancy  began,  not  under  the  muchilika,  but 
under  the  grant  from  the  Temple  authorities  in  1813 ;  that  there 
was  no  sufficient  evidence  to  prove  that  the  tenancy  under  the 
grant  of  1823  and  1220  was  ever  determined,  and  that  the  transac- 
tion evidenced  by  the  muchilika  was  not  a  new  lease,  but  a  confirn- 
ation  of  the  previous  grant,  with  a  modification  as  to  the  mode 
of  paying  the  rent      In  support  of  these  conclusions,  they  attach 
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rauch  importiance  to  the  description  of  the  applicants,  in  the 
muckilika  and  security  bond,  as  ulavadai  mirasidars ;  and  they 
hold  that  this  description  differentiates  the  present  case  from  cases 
in  which  the  High  Court  had,  under  similar  circumstances,  decided 
otherwise.  They  accordingly  reversed  the  decrees  of  the  Courts 
below,  and  dismissed  the  plaintiff's  suit  with  costs  throughout. 

Upon  a  careful  consideration  of  the  whole  of  the  evidence  in 
the  case,  their  Lordships  are  unable  to  adopt  the  conclusions 
arrived  at  by  the  learned  Judges  of  the  High  Court.  It  seems  to 
them  incredible  that  if  the  previous  grants  had  been  brought  to 
the  knowledge  of  the  Collector  in  1881-33,  there  should  not  have 
been  some  reference  to  those  grants  in  the  proceedings  taken  before 
him.  Not  only  is  there  no  such  reference,  but  the  applicants  come 
before  him  in  the  same  character  as  purakudis^  and  description  as 
ulavadai  mirasidars  do^s  not  occur  in  nny  document  emanating 
from  the  Collector's  office,  but  only  in  documents  put  forward  by 
the  applicants  themselves.  The  words,  moreover,  do  not  appear 
to  have  a  well-established  meaning.  The  Judges  of  the  High  Court 
translate  them  as  "  persons  with  an  hereditary  right  to  *'  culti- 
vate ;'*  but  the  Subordinate  Judge  says  that,  t.lthough  the  mean- 
ing of  the  words  taken  separately  is  clear  enough,  ^*  the  meaning 
of  both  the  words  put  together  is  not  explained,"  nor  does  the 
combination  find  a  place  in  Wilson's  Glossary.  It  would  be  extreme- 
ly unsatisfactory  to  rest  the  decision  in  a  case  of  this  importance 
on  a  vernacular  expression  of  doubtful  signification. 

On  the  other  hand,  their  Lordships  find  that  the  term  pwro- 
hudis  which  is  employed  by  the  applicants  in  their  petition  to  the 
Collector,  has  a  well-understood  and  definite  meaning,  and  the 
character  of  the  tenure  created  by  the  proceedings  before  the 
Collector  in  analogous  cases  has  been  determined  by  judicial  deci- 
sions. In  the  case  of  Ckockalinga  Pillai  v.  Vythealinga  Pandara 
Sunnady^,  in  which  the  circumstances  were  very  similar  to  those 
of  the  present  appeal,  and  there  was  a  mnchitika  in  similar  terms, 
it  was  held  that  no  permanent  tenancy  was  created.  "  The 
language  of  the  agreement,"  said  Scotland,  C.  J.,  (p.  168)  "had, 
I  think,  no  greater  effect  than  the  ordinary  form  of  mnchilika  giv<?n 

1.    6M.  H.C.B.  1(^ 
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by  raiyat  in  exchange  for  a  pottah,  except  so  far  as  it  indicated     Mayaiidi 
the  intention  that  its  terms  should  apply    to  every  successive  fusli  v. 

for  which  the  holding  might  be  continued  by  neither  party  ^^j^p-^/^t 
excercising  the  right  to  terminate  it  at  the  end  of  a  fusli."  This 
decision  was  followed  by  the  Madras  High  Court  in  the  case  of 
Thiagaraja  v.  Oiyana  Sambandha  Pandara^,  in  which  the  circum- 
stances were  almost  identical ;  and  their  Lordships  see  no  reason 
to  differ  from  the  conclusions  at  which  those  learned  Judges 
arrived^  upon  a  state  of  facts  which  cannot  be  distinguished^  in 
any  material  degree,^  rom  those  in  the  present  suit.  In  a  third 
case,  Krishnasami  Pillai  v.  Varadarnja  Ayyangar''^^  in  which  there 
was  no  mTichilika  and  the  decision  turned  on  length  of  occupation, 
it  was  held  that  the  term  purahudi  ulavadai,  by  which  the  tenant's 
predecessor  in  title  was  described  in  his  petition  to  the  Collector, 
did  not  necessarily  imply  a  right  of  occupancy ;  but,  in  otlier 
respects,  the  decision  does  not  affect  the  question  now  before  their 
Lordships  which,  in  their  opinion,  must  be  decided  upon  the 
contract  sanctioned  by  the  Collector  in  1838. 

Their  Lordships  will  humbly  advise  H's  Majesty  that  this 
appeal  ought  to  be  allowed,  and  the  decree  of  the  High  Court 
reversed  with  costs,  and  the  decrees  of  the  District  Court  of 
Tanjore  restored.     The    respondents  will    pay    the  costs    of   the 

appeal.  

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present :— Mr  Justice  Bhashyam  Aiyangar  and  Mr.  Justice  Moore. 
Moidin  Kutti...  ...  Defendant* in  Mis.  Case  No.  472  on 

the  file  of  the   Special  Assistant 
1st  Class  Magistrate  of  Malabar. 

AbduUa  ...  ...   The  lessee   of  the   old  Pattiripala 

Market. 

Criminal  ProcedfUre  Codf,  8.19^— Old  market  cri$ting — New  tnarket  opened  hy  another —  Moidin  Kntti 
Carrying  on  trade  not  injuriou$  to  health  or  phy$%eal  comfort-rOrder  closing  neu;  "*"• 

market  illegal.  AbdulU. 

A  person  who  opens  a  new  market  close  to  an  old  one  cannot,  by  the  mere  fact 
of  opening  such  market,  be  said  to  be  carrying  on  a  trade  or  occupation  that  is 
injurious  to  the  health  or  physical  comfort  of  the  community  :  and  a  Magistrate  is 

•  Crl.  Pn.  Cast'  No.  146  of  1902.  26th  August  1902. 

(Case  Referred  No.  87  of  1902.) 

1.     I.  L.R.,  II  M.  77.  2.     I.  L.  R.,  5  M.  846. 
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Moidin  Kutti    not  justified  in  passing  an  order  under  S.133  of  the  Criminal  Procedure  Code  closing 

'^'  the  new  market. 

Abdulla. 

Even  the  fact  that  people  in  the  old  market  are  forcibly  dragged  from  it  to  the 

new  one  will  not  justify  the  order  under  S.  133. 

Case  referred  for  the  orders  of  the  High  Court  under  S.  438 
of  the  Criminal  Procedure  Code ;  by  the  District  Magistrate  of 
Malabar  in  his  letter,  dated  10th  March  1902,  Ref.  in  Cur.  ^• 

Petition  under  Ss.  435  and  439  of  the  Code  of  Criminal  Proce- 
dure praying  the  High  Court  to  revise  the  order  of  the  Special 
Assistant  Magistrate  of  Malabar  passed  on  Ml  C.  No.  4  of  1902. 

C.  V.  Anantakrishna  Aiyar  for  P.  B.  Sundara  Aiyar  for  the 
the  lessee  of  the  markat. 

F.  Byru  Nambiar — for  1st  defendant. 

The  Court  made  the  following 

ORDER : — It  appears  that  ther  is  a  market  in  Pathipala  village 
and  that  one  Moidin  Kutti  set  up  a  rival  market  close  to  it.  The 
Head  Assistant  Magistrate  issued  a  notice  to  Moidin  Kutti  under 
S,  133  of  the  Criminal  Procedure  Code  to  show  why  cause,  why 
he  should  not  be  ordered  to  discontinue  holding  the  new  market,  and 
having  heard  the  rival  market  holder  passed  an  order  under  S.  136t 
Code  of  Criminal  Procedure,  closing  the  new  market.  The  District 
Magistrate  having  referred  the  matter  to  us  as  a  Court  of  Revision, 
we  have  no  hesitation  in  setting  aside  the  order. 

It  is  utterly  impossible  to  hold  that  because  there  is  already 
one  market  in  a  village  a  man  who  opens  another  market  close  to 
it  can  be  held  to  be  carrying  on  a  trade  or  occupation  that  is  injur- 
ious to  the  health  or  physical  comfort  of  the  community.  It  is  not 
even  alleged  that  the  new  market  causes  any  injury  to  any  one's 
health  or  comfort.  All  that  is  said  here  in  support  of  this  order  is 
that  people  in  one  market  are  sometimes  forcibly  dragged  from  it 
to  the  rival  institution.  If  so,  the  offenders  can  be  prosecuted 
criminally  but  the  fact  that  such  assaults  etc.,  have  been  committed 
is  no  ground  for  passing  an  order  under  S.  133  of  the  Code  of 
Criminal  Procedure.  The  order  of  the  Head  Assistant  Magistrate 
is  set  aside. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Davies  and  Mr.  Justice  Benson, 

Govinda  Pillai,  minor  by  his  next  friend  Muthu-       Appellant* 
samiPiDai       ...  ...  ...  ...       (Plaintiff). 

V, 

Tbayammal  and  others  ...  ...  ...     Respondents 

(Defendants), 

Hindu  Late — Revenionerti'  suits — No  privity  between  rei'ersioners — Remote  reversioners      Govinda 
when  entitled  to  sue — Limitation  Acty  8.  7  and  Arts,  120,  125— Suit  to  set  aside         Pillai 
alienation — Specific  Relief  Act^  SA2 — Discretion — Parties — Statute — Construction.     ThAvarn    a] 

A  suit  by  a  person  who  is  not  the  presumptive  reversioner  at  the  time  for  setting 
aside  an  alienation  made  by  the  widow  is  governed  by  Art.  120  and  not  by  Art.  125. 

Bhagwanta  v.  Sukhi^  followed;  Chhaganram  Astih'am  v.  Bai  Moti  Gai^i^  dissented 
from ;  and  Ayyadorai  Pillai  v.  Solai  Ammal^  distingnished. 

There  is  no  privity  of  estate  between  one  re%'ersioner  and  another  as  such  and, 
therefore,  an  act  or  omission  by  one  reversioner  cannot  bind  another  who  does  not 
claim  through  him. 

Where  there  are  several  reversioners  entitled  sncoessively  to  succeed  to  an  estate 
held  for  life  by  a  Hindu  widow,  no  one  of  snoh  reversioners  can  be  held  to  claim 
through,  or  to  derive  his  title  from,  another  reversioner  even  if  that  other  happens  to 
be  his  father,  bat  each  ddri^es  his  title  from  the  last  full  owner  and  the  right  of  each 
to  sue  for  a  declaration  cannot  accrue  before  he  is  born. 

A  reversioner  who  is  a  minor  at  the  date  of  the  alienation  or  who  is  bom  subse- 
qnenily  dnring  the  life  of  the  widow  is  entitled  to  the  benefit  of  S.  7  of  the  Limitation 
Act. 

Bhagtoania  v.  Sukhi*  followed. 

Remote  reversioners  have  a  right  of  suit  where  all  the  reversioners  of  the  inpe- 
rior  grade  have  either  colluded  with  the  widow  or  have  otherwise  precluded  them- 
selves from  bringing  a  suit  or  are  barred  by  the  Lnw  of  Limitation  from  bringing 
such  a  suit.  In  such  a  case  upon  a  plaint  stating  the  circumstances  under  which  the 
more  distant  revenioner  claims  to  sue,  the  court  must  exercise  a  judicial  discretion 
in  determining  whether  the  remote  reversioner  is  entitled  to  sue  and  wonld  probably 
require  the  nearer  reversioner  to  be  made  a  party  to  the  suit. 

Rani  Anund  Koer  v.  The  Court  of  Wardt^  and  ChArulingaswami  v.  RamalaJtgh- 
mamma^  followed. 


•  S.  A. 

No.  411  of  1902. 

2nd  March  1904. 
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Govinda  SemUe : — A  Court  of  First  InsAance  ought^in  the  exercise  of  the  diecmtion  vested 

Pillai        |2^  i^  j^j  gpeoifio  Relief  Apt  S.  42  refuse  to  give  a  declarati(»i  in  favor  of  plaintiff  who 
ThaTaminal.  ^**  *  ^^"7  remote  ohance  of  sacoessioii.    Tekait  Doorga  Per$ad  ▼.  Tekaitni  Doorga 
Konwari"*  referred  to. 

But  vithere  two  courts  have  given  a  declaratory  decree  in  favour  of  a  remote 
reversioner  the  High  Court  will  not  interfere  though  it  is  of  opinion  that  as  a  first 
court  it  would  not  have  granted  the  relief. 

It  would  be  wrong  on  principle  to  hold  that  the  words  of  a  section  in  an  Act 
must  be  limited  to  the  illustrations  given  in  the  Act,  or  by  reference  to  suits  specially 
enumerated  in  the  Limitation  Act. 

Per  DavikSi  J. : — A  decree  gpranting  a  declaration  in  favour  of  a  remoter  rever- 
sioner will  serve  the  purpose  of  perpetuating  testimony  for  whomsoever  may  happen 
to  be  the  reversioner  on  the  death  of  the  widow. 

Second  appeal  from  the  decree  of  the  District  Coart  of  South 
Arcot  in  A.  S.  No.  179  of  1901  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Chidambaram  in  0.  S.  No.  863  of 
1900. 

C.  Ramachandra  Raw  8ah%b  for  appellant. 

V.  KrishfMSfoami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENTS :— Bbwson,  J.— The  plaintiff,  who  is  a  minor, 
sued,  as  reversioner,  for  a  declaration  that  an  alienation  of  the 
.  pbuut  property  by  the  1st  defendant,  who  is  a  Hindu  widow,  is 
invalid  as  against  him  after  the  death  of  the  widow.  The  District 
Munsif  gave  the  declaration  asked  for,  but  the  District  Judge 
dismissed  the  suit  on  the  ground  that  it  was  barred  by  limitation 
as  the  plaintiffs'  father  did  not  bring  any  suit  (though  it  was  open 
to  him  to  do  so)  and  any  such  suit  by  the  father  would  now  be 
barred  by  time,  and  a  suit  by  the  son  must  a  fortiori  be  also  barred. 

The  District  Judge  refers  to  Ayyadorai  Pillai  v,  8olai  Ammal^ 
as  an  authority  for  his  view.  But  that  case  refers  to  an  adoption 
which  introduces  an  heir  into  a  family  and  effects  a  change  of 
status,  and  is  thus  very  different  from  a  mere  transfer  of  property, 
and  attention  was  specially  drawn  to  this  distinction  by  the  learned 
Judges  who  decided  Ayyadorai  Pillai  v.  Solai  Ammal^,  The 
District  Judge  seems  also  to  have  had  in  view  the  cas6  of  Chhagan" 

1.    L.B.,6LA.14e(i6l).  9.    LI,.  &.,  34  M.  «)5, 
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ram  Adikram  v.   Bai  Moiigavri^    which   is   referred  to   by  the    Govimda 

Pillai' 
District   Munsif   and  which  is   directly   in   support   of   the  view  v. 

taken  by   the  District  Judge.    The   correctness  of   that  decision^       yammal. 

however,  may   well    be    doubted   for  the  reasons  stated  by  the    Benaon,  j. 

Full    Bench    of    the    Allahabad    High    Court    in    the    case    of 

Bhagwanta  v.  Sukhi*.     It  was  there  pointed  out  by  a  Full  Bench 

of  six  Judges  that  where,  as  in  this  case,  the  plaintiff  would  not 

be  entitled   to   immediate  poBsession  if   the  female  ha\'ing  a  life 

estate  should  die   on  the   date  of   the  institution   of  the  suit,  the 

article  of  the  Limitation  Act  applicable  is  not  No.  125,  but  No.  120, 

which  allows  a  suit  to  be  brought  within  six  years  from   the  date 

when  the  right  to  sue  accrued.    It  was  also  pointed  out  that  when 

there  are  several  reversioners,  as  in  this  case,  entitled  successively 

to  succeed  to  an  estate  held  for  life  by  a  Uindu  widow,  no  one  of 

such  reversioners  6an  be   held  to   claim  through   or  to  derive  hi« 

title  from    another   reversioner,   even  if  that  other  happens  to  be 

his  father,  but  each  derives  his  title  from  the  last  full  owner ;  that 

the  right  of  each  to  sue  for  a  declaration  cannot  accrue  before  he  is 

bom,  and  that  a  person,  who  is  a  minor  at  the  date  of  the  aliena* 

tion  or  who  is  born  subsequently  during  the  Hfe  of  the  widow,  is 

entitled  to  the  benefit  of  S.  7  of  the  Limitation  Act. 

We  think  that  that  decision  is  correct.  There  is  no  privity  of 
estate  between  one  reversioner  and  another  as  such,  and  therefore, 
an  act  or  omission  by  one  reversioner  cannot  bind  another  rever- 
sioner who  does  not  claim  through  him. 

The  reasons,  therefore,  given  by  the  District  Judge  for  dismiss- 
ing the  plaintiffs'  suit  are,  we  think  untenable. 

It  is,  however,  contended  for  the  respondents  that  the  decree 
of  the  District  Judge  ought  to  be  sustained  for  other  reasons,  viz., 
(1)  because  the  plaintiff,  as  a  remote  reversioner,  has  no  right 
to  sue  while  a  nearer  reversioner  is  alive  and  {2)  because  the  suit  is 
one  in  which  the  court,  in  the  exercise  of  its  discretionary  power, 
undei^  S.  42  of  the  Specific  Relief  Act,  ought  to  refuse  to  make  a 
declaratory  decree  in  the  plaintiff's  favour  even  if  he  has  the  right 
to  sue. 


1.    I.  L.  &.,  14  B.  512.  It.    I.  L.  B.,  22  A.  88. 
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Govinda  The  widow's  husband  died  in  1870.     The  alienation  was  first 

V.  made  by  a  mortgage  in  1871.     This  mortgage,  it  is  found  by  the 

ThayaimnaL  ^,^^^,^3  below,  was  supported  by   necessity   only   to   the  extent   of 

Benson,  J.     Kg,  75,  jfc  was  followed  by  another  mortgage  in  1875  in  discharge  of 

the  former  motgage  and  this  by  a  court-sale  iu  1884  in  execution 

of  a  decree  obtained  on  the  mortgage.     The  plaintiff  was  bom  in 

1883,   some  12  years  after    the   first   mortgage.     He  is   a  remote 

reversioner  of  the   third  grade.     There  are  reversioners  (2nd  and 

3rd  defendants)  of  the  2nd  grade   and  apparently  reversioners  of 

the  1st  grade  also  alive. 

None  of  these  have  questioned  the  alienation  and  their  right  to 
do  so  by  a  declaratory  suit  is  now  in  each  case  barred  by  Kmita- 
tion.  The  plaintiff,  as  a  remote  reversioner,  cannot  succeed  to  the 
property  so  long  as  nearer  reversioner  is  alive,  and  it  is  contended 
for  the  respondents  that  the  plaintiff  has  no  right  to  bring  a 
suit  for  a  declaration,  as  he  is  not  the  presumptive  or  immediate 
reversioner.  The  right  to  bring  a  declaratory  suit  is  given  by 
S.  42  of  the  Specific  Relief  Act,  1877  and  though  illustration  (E) 
of  that  section  and  Art.  125  of  the  Limitation  Act  refer  only  to 
suits  by  a  person  presumptively  entitled  to  possession,  it  would  be 
wrong,  on  principle,,  to  hold  that  the  words  of  a  section  in  an  Act 
must  be  limited  to  the  illustrations  given  in  the  Act,  or  by  refer- 
ence to  the  suits  specially  enumerated  in  the  Limitation  Act.  The 
principle  which  should  guide  the  court  is  laid  down  by  the  Privy 
Council  in  the  case  of  Rani  Anund  Koer  v.  The  Court  of  Wards^ 
as  follows  :—*' Their  Lordships  are  of  opinion  that  although 
a  suit  of  this  nature  may  be  brought  by  a  contingent  rever- 
sionary heir,  that  is  to  say,  by  the  person  who  would  succeed 
if  the  widow  were  to  die  at  that  moment,  they  are  also  of  opinion 
that  such  a  suit  may  be  brought  by  a  more  distant  reversioner  if 
those  nearer  in  succession  are  in  collusion  with  the  widow,  or  have 
precluded  themselves  from  interfering.  They  consider  that  the 
rule  laid  down  iu  Bhihaji  Apagi  v.  Jagannath  Vithal*  is  correct. 
It  cannot  be  the  law  that  any  one  who  may  have  a  possibility  of 
succeeding  on  the  death  of  the  widow  can  maintain  a  suit  of  the 
present  nature,  for,  if  so,  the  right  to  sue  would  belong  to  every 

1.    L.  R.,  8  I.  A.  14.  at.p.  33.  2.     10  Bom.  H.  C.  B.  361. 
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one  in  the  line   of  succession   however  remote.     The  rieht  to  sue     ^^?^ 

°  Filial 

must,  in  their  Lordships^  opinion,  be  limited.  If  the  nearest  rever-         v. 

sionary  heir  refuses,  without  sufficient  cause,  to  institute  proceed- 

ings,   or  if    he  has   precluded  himself   by  his  own  act    or  conduct,    ^®»«^»  J- 

from  suing,    or  has   colluded  with    the  widow,  or  concurred  in  the 

act  Hlleged  to  be  wrongful,  the  next  presumable  reversioner  would 

be  entitled  to  sue :  see  Koer   Golah  8ingk  v.   Bow  Kurun  8ingh^» 

In  such  a    case,    upon  a   plaint  stating  the  circumstances   under 

which  the  more  distant  reversionary  heir  claims  to  sue,  the  court 

must   exercise  a    judicial   discretion   in  determining   whether  the 

remote  reversioner  is  entitled  to  sue  and  would  probably  require 

the  nearer  reversioner  to  be  made  a  party  to  the  suit." 

That  is  the  rule  laid  down  by  the  Privy  Council  with  regard 
to  an  adoption,  but  the  same  rule  was  laid  down  by  this  court  in 
suits  like  the  present  for  a  declaration  in  regard  to  an  improper 
alienation  :  Gurulingaawami  v.  Ramalahshmamma* , 

In  the  present  case  the  nearest  reversioner  concurred  in  the 
improper  alienation;  and  all  those  nearer  than  the  plaintiff  had 
omkted  to  sue  and  are  now  barred  from  doing  so  by  limitation. 
They  are  all  made  parties  to  the  suit.  We  think  that  in  these 
circumstances  all  the  nearer  reversioners  must  be  held  to  have 
precaded  themselves  from  suing  and  that  the  plaintiff  is  therefore 
entitled  to  maintain  the  suit.  Whether  the  court  ought,  in  the 
first  instance,  in  the  exercise  of  its  discretion,  to  have  allowed  the 
suit  to  proceed  seeing  that  there  is  only  a  small  probability  of  the 
plaintiff  becoming  a  presumptive  heir,  may  well  be  doubted  on.the 
ground  that  the  defendants  ought  not  to  be  harassed  and  the  time  of 
the  courts  wasted  in  litigation  that  may  never  have  any  practical  re^ 
suit,  Tekait  Doorga  Persad  Singh  v.  Tekaitni  Doorga  Komoari*. 
But  as  the  matter  now  stands  before  us  the  suit  has  been  tried  in 
three  courts,  and  it  has  been  found  that  the  alienation  by  the  widow 
was  without  necessity  and  was  improper  except  to  the  comparatively 
small  extent  of  Rs.  75.  It  may  be  that  when  the  widow  dies  the 
plaintiff  will  be  the  presumptive  reversioner,  and  in  that  case  a 
decree  in  the  present  suit  would  save  him  from  having  to  again  prove 

1.    U  M.  I.  A.,  193.  8.     L.  R.  5  I.  A.,  149  at  163. 

a.    I.  L.  a.,  18  M.  53  at  57. 
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Oorinchi     the  impropriety  of  the  alienation^  whereas  if  we  now  dismiss  his  suit 

V.         on  the  ground  that  the  District  Mansif  ought  to  have  exercised  his 

ThayatnmaU  discretion  and.  refused  to  hear  it>  the  whole  matter  will  have  to  be 

B«Moo^J.   agaip  litigated.     As  matters  stand,  our  giving  the  plaintifE  a  decree 

on  tiie  facts  proved  cannot,  in  any  event,  do  any  harm,  but  may, 

in  the  event  of  the  plaintiff  being  the  presumptive  heir  when  the 

widow   dies  save  farther  litigation.     For   these  reasons   we  set 

aside    the  decnree  of  the  District  Judge  and  give   the   plaintiff 

a   declaration   that  the   alienation  is   not  valid  as  against  him 

beyond  the  lifetime  of  the  widow  save  to  the  exent  of  Bs.  75  for 

which  defendants  Nos.  5  and  6  have  a  charge  Qn  the  property. 

The  plaintiff  must  pay  and  receive  proportionate  costs 
throughout/ 

Davibs,  J : — I  would  simply  add  that  by  allowing  the  declara- 
tion in  this  particular  case  to  stand  it  will  (1)  serve  the  purpose  of 
perpetuating  testimony  for  whomsoever  may  happen  to  be  the 
next  reversioner  on  the  death  of  the  widow,  and  (2)  so  to  prevent 
the  time  of  our  courts  from  having  been  utterly  wasted  which 
otherwise  would  be  the  case. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Moore, 

Pappi  Anterjanam,  the  present     ) 

[  Appellant*  (Plaintiff.) 
Kamavathi  of  the  lUom  ) 

V, 

Teyyan  Nayer  and  others  ...  Respondents  {Defendants). 

Pappi  Anter*  Nambudri  Brahmins  of  Malabar— Junior  members  of  an  illom — Right  to  marry — Cu»« 
janam  tomr—Owis. 

V. 

Teyyan  ^he  jimior  members  of  a  Nambadri  Illom  in  Malabar  are  not  prohibited  by  law 

Nayer. 

or  custom  from  contracting  valid  marriages  in  their  own  community. 

The  onns  of  proving  that  such  members  cannot  validly  marry  lies  on  the  pesson 
who  avers  it. 

Second  appeal  irom  the  decree  of  the   Subordinate  Judge's 
tk)urt  of  South  Malabar  at  Palghat  in  A.  S.   No.  888  of  1899  pre 


*8.  A.  No.  1128  of  1900.  a»th  AprU  1908. 
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dented  against  tiie  d«eree  of  tUe  Court  of  the  Dtstrict  'Maxii^f  of  Pap^  Anter- 


JfedunganadmO.S.  No.;6of  1899.  ^"^ 

P*  B.  Bundara  Aiyar  tar  afipellant.  .^^Sw* 

F.  Krishna^wami  Aiyar  and  A.   Nilahanta  Aiyar  for  respon- 
dents. 

The  Court  delivered  the  following 

JUDGMENT : — ^The  first  issue  raises  a  question  of  considerable 
importance.  It.  runs  '*  Whether  junior  members  of  Nambudri 
lUoms  are  prohibited  by  law  or  custom  from  contracting  valid 
msrriages  in  their  own  community/'  The  District  Munsif  has 
decided  this  question  in  the  negative  but  the  Subordinate  Judge 
has  taken  the  opposite  view  and  held  that  such  marriages  are 
prohibited.  He  bases  has  decision  mainly  on  two  judgments  one 
of  Mr.  Wigrauii  who  was  for  some  years  District  Judge  of  South 
Malabar  and  the  other  of  Mr.  Raman  Nayar^  a  Subordinate  Judge 
employed  in  Malabar.  Mr.  Wigram's  judgment  is  dated  the  14th 
December  1876  and  was  delivered  in  S.  A.  No.  562  of  1876.  In  it 
he  observes  that ''  it  is  difficult  to  see  how  the  2nd  defendant  who 
is  the  wife  of  Narayanan  Nambudri's  younger  brother  who  pre- 
deceased him  can  have  any  status  social  or  otherwise  in  a  Nam- 
budri family  where  only  the  oldest  male  member  may  marry.'* 
This  no  doubt  reads  as  if  Mr.  Wigram  was  prepared  to  hold  that 
the  marriage  of  a  junior  male  in  a  Nambudri  lUom  was  illegal. 
At  the  time  that  this  judgment  was  pronounced^  Mr.  Wigram^  how- 
ever^ had  been  only  a  year  in  Malabar  and  when  some  six  years 
later  he  published  his  ^^  Malabar  Law  and  Custom''  he  expressed 
himself,  as  we  believe,  more  accurately  as  follows  : — "  In  order  to 
maintain  the  rale  of  impartiality  among  the  Brahmins  it  is  custom- 
ary for  the  oldest  only  of  several  brothers  to  marry  whilst  the 
younger  brothers  are  permitted  to  form  temporary  alliances  with 
Sudra  women  "  (Wigram's  Malabar  Law  and  Custom,  1st  Edition, 
page  3).  This  is,  we.  believe,  the  correct  view  to  take  of  this,  ques- 
tion. There  is  no  law  prohibiting  these  marriages;  but  a  <ea8tom 
has  qnrung  up  under  which  the  junior  males  do  not  as  a. rule 
marry.  Mr.  Baman  Nayar's  judgment  was  passed  in  1874  (0.  S. 
Ho.  35  of  1873).  The  plaintiffs  in  that  suit  contended  that  ajmiior 
male  in  a  NambudrLiamily.  c^uld  nofecontFaet  a  validnsarriageand 
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P^i  Anter-  based  their  case  on  S.  388  of  Mr.  Jnstice  T.  L.  Strange's  Manual  of 
V.         Hindu  Law.     The  defendants  produced  no  evidence  on  the  point 
K^er?     ^"^  *'^®  Subordinate  Judge  accordingly  decided  in  favour  of  the 
plaintiffs.     It  does  not  appear  to  us  that  much  importance  can  be 
attached     to     the    deoision.     The     Subordinate     Judge    quotes 
Mr.  Justice  Strange  as  laying  down  that   ''  the  law  which  governs 
the  Nambudri  families  does  not  under  any  circumstances   permit  a 
junior  Nambadri  to  contract  a  valid  marriage/'     This  is  a  much 
more  positive  statement  than  is  to  be  found  in  Mr.  Justice  Strange's 
Manual.      All  that  he  really  says  is  that  the  origin  of   Marumak- 
kathayam   is  "  conceived  to  have   been  thus — .*'     "  It  is  alleged 
that  Parasuramer^  the  first  king  of  Malabar  introduced  Brahmans 
into  the  District  and  gave  them  possessions  therein   and  to  prevent 
these  properties  from  being  split  up  decreed  that  they  should  vest 
in  the  elder  brothers  whom  alone  he  permitted  to  contract  marriage. 
The   sons  of  these  were  to  be  accounted  as  sons  for  the   whole 
family.      The  junior  brothers  being  without  wives  were  allowed  to 
consort  with  females  of  lower  castes.'*     (Strange's  Manual  of  Hindu 
Law,  2nd  Edition  pages  94-95).    All  that  this  really  amount-s  to  is 
that  Mr.  Justice  Strange  points  out  that  in  Malabar  there   is  a 
custom   by   which  the  junior  males  in  a  Nambudri  Hlom  do  wot 
marry  and  then  proceeds  to  give  the  mythological  explanation  of 
the  custom.  That  Mr.  Justice  Strange  attached  the  slightest  weight 
to  this   myth  which,   it   may  be  remarked,  is  absolutely   without 
historical  foundation,  there  are  no  grounds  for  supposing. 

It  is  thus  evident  that  the  judgment  of  Subordinate  Judge  of 
Palghat  now  under  consideration  is  based  on  very  scanty  material. 
The  Subordinate  Judge  observes  that  he  has  not  been  referred  to  a 
single  decision  of  the  High  Court  v^herein  the  marriage  of  an 
Anandravan  in  a  Nambudri  family  has  been  held  to  be  valid,  and 
when  the  argument  was  advanced  that  evidence  had  been  pro- 
duced before  the  District  Munsif  of  several  cases  in  which  junior 
male  members  of  Hlom  had  contracted  marriages^  met  the  argument 
as  follows : — "I  am  of  opinion  that  the  law  should  be  admim'stered 
as  it  is  and  not  according  to  any  practice  amongst  Nambudris  which 
must  have  been  of  recent  origin.  Be  that  as  ic  may,  there  is  no 
l^^ativeor  judicial  sanction  for  the  marriage  of  a  younger  brother 
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in  a  Nambudri  family.'^     The  Subordinate  Jndge  has  here,   in  pur  P»W>»  Anter- 
opinion^  improperly  imposed   on  the  plaintiff   the  onus   of  proving  v. 

that  the  marriage  of  a  junior  in  an  Illom  is  legal.  Brahmins  are  to  n^f^ 
be  found  all  over  India  and  everywhere  they  are  in  the  habit  of 
contracting  valid  marriages  with  females  of  their  owi>  ciist^.  Even 
in  Malabar  it  has  never  been  questioned  that  the  senior  males  at  all 
events  in  an  Illom  can  marry.  Such  being  the  casei  the  onus  of  prov- 
ing that  certain  members  of  certain  Brahinin  families  cannot  enter 
into  a  legal  marriage  contract  is  clearly  on  the  person  who  advances 
such  a  proposition^  opposed  as  it  is  to  the  law  and  custom  prevailing 
among  m^nbers  of  the  caste  all  over  India.  The  defendants  have 
certainly  not  discharged  this  onus.  All  that  they  have  shown  is 
that  in  order  to  maintain  the  rule  of  imp«tti;ibility  prevailing 
among  Nambudris  a  custom  has  sprung  up  under  which  junior 
males  do  not  usually  marry  but  the  evidence  proves  that  that 
custom  is  not  invariably  followed  and  we  are  decidedly  oE  opinion 
that  we  should  not  be  justified  in  holding  that  such  an  ancient, 
continued  and  uniform  custom  of  junior  males  in  an  Illom  not 
marrying  has  been  shown  to  exist  as  could  be  held  to  deprive 
them  of  the  right  which,  as  members  of  the  Brahmin  caste,  they 
would  ordinarily  have  of  contracting  a  valid  marriage  with  one  of 
their  own  caste. 

We  accordingly  hold  on  the  first  issue  that  junior  members  of 
Nambudri  Illoms  are  not  prohibited  by  law  or  custom  from  con- 
tracting valid  marriages  in  their  own  community.  It  must  be  held 
that  the  plaintiff  cannpt  sue  to  recover  the  properties  mentioned 
in  the  plaint  on  the  strength  of  the  demise  of  1870  (Exhibit  E)  as 
it  is  shown  that  that  demise  has  been  superseded  by  a  valid  demise 
granted  in  1 890  (Exhibit  XX)  on  behalf  of  and  under  the  autho- 
rity  of  Pappi  Antarjanam,  widow  of  Narayanan  Nambudri^  who  was 
then  the  Kamavati  of  the  Illom.  On  this  ground  this  second 
appeal  must  be  dismissed  with  costs. 


:i^ 


Digitized  by 


GooglQ 


its  tHi    IIAbfeAS    LAW   JbuiKAt  EBPOBTB.  t^<^^^*  ^^• 

IN  THB  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present  : — Mr.  Justice  Subrahmaniya  Aiyar,  Offg.  Chief  Justice 
and  Mr.  Justice  Boddam. 

Subbarow  and  others  ...  ...  ...     Appellants* 

(Defendants) . 

Yenkata  Narasimhan  ...  ...  .••     Respondent 

{Plaintiff). 

Subbafow     Evidence  Act,  8,  92,  proviso  ^-^Umfructuary  mortgage — Diacharge  by  mortgagee  of  per- 

■^'  formanceif — Oral  agreement  between  mortgagee  and  some  representatives  of  mori- 

Yeukatft 
Nanurimhan.  gagor— Proof — RescisHon  of  contract. 

Ail  oral  agreement  by  which  an  usufructuary  mortgagee  stipulated  fur  the  dis- 
charge of  a  )K)rtion  of  the  mortg^aged  properties  by  receiving  a  proportionate  part  of 
the  mortgage  debt  from  one  of  fche  representatives  of  the  mortgagor  can  Ihj  proved 
provided  sucli  agreement  is  between  the  mortgagee  and  one  of  the  represeucatives 
(but  not  all)  of  the  mortgagor  and  Evidence  Act,  S.  92,  Provise  4,  concluding  part, 
has  no  application  to  such  a  case. 

Per  Boddam,  J. : — The  exception  at  the  end  of  proviso  4  to  S.  92  of  the  Evidence 
Ac  t  applies  to  executory  as  well  as  executed  agreements. 

No  contract  can  be  rescinded  or  moditied  except  by  the  consent  of  all  the  parties 
to  it  or  their  representatives. 

Some  of  the  [larties  to  a  written  contract  may  agree  orally,  tliat  some  one  or  mon» 
of  the  parties  thereto  may  be  discharged  from  it  and  the  proviso  to  S.  92  with 
the  exception  does  nut  apply  to  such  a  case  and  there  is  no  other  provision  of  law  pre- 
venting proof  of  such  an  oral  agreement  from  being  given. 

Second  appeal  from  the  decree  of  the  District  Court  of  V^izaga- 
patam  in  A.  S.  No.  78  of  1901  confirming  the  decree  of  the  Court 
of  the  District  Munsif  of  Vizagapatam  in  0.  S.  No.  387  of  1900. 

P.  8.  8iva8ivami  Aiyar  and  F.  Baviesam  for  appellants. 

T.  Veneatasubba  Aiyar  and  Narayana  Sastri  iov  respondent.' 

The  Court  delivered  the  following 

JUDGMENT:— O/gf.  Cheif  Justice  :-- A  usufructuary  mort- 
gage^ dated  the  1 6th  May  1898,  was  executed  in  favour  of  one 
Subbarayudu  who  took  possession  of  the  mortgaged  lands  and 
subsequently   died.     The  plaintiff,  who  is  Subbarayudu's  adopted 


•  3   A.  No.  189  of  1902.  Cth  October  1903. 
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son,  sues  in  the  present  suit  for  the  recovery  of  the  lands  in  dis-    Subbarow 
pate  which  were  part  of  the  property  comprised  in  the  mortgages     Vepkatar 
alleging  that  daring  his  minority  the  first  defendant  took  wrong-  NarwMrdmo. 
f al  possession  of  the  property.     The  principal  defence  was  that  the    ^if*  ^^*®^ 
mortgagor  having  died,  the  equity  of  redemption  became  vested  in 
the  first  defendant  and  another,  the  daughter's  sons  and  heirs  of  the 
mortgagor  and  that  the  first  defendant,  who  is  entitled  to  a  moiety 
of  his  grand-father's  estate,  entered  into  an  oral  agreement  with  the 
adoptive  mother  and  guardian  of  the  plaintiff  for  a  redemption  of 
his   share  only^  and  in    pursuance  of  such  agreement  paid   her 
Bs.  1300,  being  a  moiety  of  the  mortgage  amount  and  redeemed  the 
lands  in  question,  as  falling  to  his  share. 

The  District  Munsif  as  well  as  the  District  Jud^e  decreed 
possession  to  the  plaintiff  holding  that  the  agreement  set  up  could 
not  be  proved,  apparently  on  the  ground  that  it  was  oral,  while 
in  their  opinion,  it  should  have  been  by  writing  registered. 

The  latter  supposition  is  obviously  wrong  and  the  only  point 
for  determination  in  this  case  is  whether  the  defendant  is  precluded 
from  proving  the  alleged  agreement  by  the  concluding  part  of  the 
fourth  provision  to  S.  92  of  the  Indian  Evidence  Act.  I  think  he  is 
not.  No  doubt,  if  the  agreement  in  question  were  an  agreement 
between  the  parties  to  the  mortgage  or  their  representatives  in  in- 
terest within  the  meaning  of  the  first  paragraph  of  S.  92,  it  could 
not  be  proved,  the  original  transfer  having  been  by  a  registered 
instrument  while  the  subsequent  agreement  was  oral.  That,  however, 
is  not  the  case  here.  Of  course  one  party  to  the  alleged  agreement 
was  the  plaintiff  who  is  the  representative  of  the  mortgagee,  but  of 
the  two  representatives  of  the  mortgagor,  only  ode  was  party,  acting 
m'Srrty  with  reference  to  his  own  interest  in  the  property.  Doubtless 
it  being  open  to  the  plaintiff  to  split  the  mortgage,  the  agreement,  if 
true,  had  the  result  of  bringing  about  a  chan;.e  in  the  rights  of  the 
plaintiff  and  the  rights  of  the  mortgagor's  representatives  (inclusive 
of  the  one  not  party  to  the  agreement)  as  they  originally  stood 
ander  the  mortgage,  inasmuch  as  the  plaintiff's  rights  would  be 
confined  to  the  lands  retained  by  him  while  the  rights  of  the  repre- 
sentative of  the  mortgagor  not  party  to  the  agreement  was  merely 
to  recover  his  share  of  the  mortgaged  land  on  payment  of  the  pro- 
poftioaate  share  of  the  debt,  with  a  right  to  contribution  or  other 
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8iibbaDN)w    remedy  as  against  the  first  defendant^  in  case  the  ciifcomstaiioes 
Yenkata      Entitled  him  to  such.    It  is  not  agreements  of   this   sort^   however^ 
^.    .  *'*'  that  come  within  the  provision   under  consideration.     Only   those 
^51j!?^^  agreements  come  within  the  section,  which  affect  the  terms  of   the 
previous  transaction — ^not  indirectly,  as  here,  as  a  consequence   of 
an  independent  and  valid   contract  between  some  only  of  the  par- 
ties, but  directly  by  virtue  of  the  consensus  of  those  who  alone   are 
competent  to  rescind  or  modify  the  original  contract,  viz.,  all  the 
parties  concerned  or  all  their  representatives. 

The  lower  Courts  were  therefore  in  error  in  disallowing  proof 
of  the  agreement.  I  would  set  a  side  their  decrees  and  remand  the 
case  for  disposal  according  to  law.  Costs  will  abide  and  follow  the 
result. 

BoDDAM,  J. : — I  agree.  It  is  not  necessary  for  me  to  restate 
the  facts  of  this  case  as  they  have  already  been  stated  in  the  judg- 
ment of  the  learned  acting  Chief  Justice. 

At  the  hearing  of  this  appeal,  the  only  argument  raised  before 
us  was  that,  as  the  agreement  sought  to  be  proved  was  an  executed 
agreement,  the  exception  at  the  end  of  proviso  4  to  S.  92  of   the 
Evidence  Act  did  not  apply;  that  it  only. applied  to  executory 
agreements  and  not  to  executed  agreements.     The  words  of  the 
provi^so  are  perfectly  clear  and  in  my  opinion  apply  to  any  agree- 
ment whether  executory  or  executed.      The  rule  is  stiited  in  the 
first  part  of  rhe  proviso.     The  rule  is  that     '*  The  existence  of  any 
distinct  subsequent  oral  agreement  to  rescind  or  modify  any  eucli 
contract,  grant  or  disposition   of  property  may  be  proved.^'     This 
applias  equally  to  any  agreempnt  whether  executed  or  executory. 
Then  comes  the  exception  *' except  in  cases   in  which  such  contract 
"  grant  or  disposition  of  property  is  by  law  required  to  be  in  writ- 
"  ing  or  has  been   registered  according  to  the  law  in  force  for  the 
*' time  being  as  to  the  registration   of    document."     This  being  an 
exception   to   the   rule  stated  iu   the  earlier  part  of  the. proviso 
applies  aUo  in  the  same  way  to  any  agreement  whether  executed 
or  executory.       The    intention  of    the   legislature    being    as   it 
seems  to  me  to   make  an  exception    from  the   general  rule    that  a 
subsequent  oral  agreement   to  rescind  or  modify  any  contract  may 
be  proved  ■wben  the  original  oontractis.  of  such  a  nature  m  that  tbe 
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lair  requires  it  to  be  in  writing  or  where  its  execution  has  been   Snbbwrow 
followed  by  the  formality  of  registration.    In  such  cases  the  only     Venkata 
way  of  proving  the  recission  or  modification  of  the  original  contract  ^^^"°^^' 
must  be  proof  of  an  agreement  of  the  like  formality  and  not  by  an  Boddam/J. 
oral  agreement  and  this  whether  tJie  agreement  has  been  executed 
or  is  executory. 

There  is,  however,  another  aspect  of  the  case  which  has  not 
been  argued  before  us  though  the  facts  alleged  on  the  part  of  the 
defendant  clearly  raise  it ;  and  as  the  suit  has  not  been  heard  but 
has  been  determined  upon  the  preliminary  question,  whether  the 
defence  raised  by  the  defendant  can  be  proved,  it  is  right  that  we 
Rhould  deal  with  it 

The  real  question  is  whether  the  defendant  is  precluded  by 
any  provisions  of  law  from  proving  the  alleged  oral  agreement 
made  between  himself  and  the  plaintiff's  adoptive  mother  and 
guardian  whilst  the  plaintiff  was  a  minor.  If  the  agreement  bet- 
ween the  defendant  and  the  plaintiff's  adoptive  mother  and  guardian 
rescinds  or  modifies  the  original  contract  of  mortgage,  it  cannot 
be  proved  because  it  is  oral  and  the  original  contract  of  mortgage 
is  registered.  If,  howe\'^er,  rt  does  not  rescind  or  modify  it,  it  can 
be  proved  as  there  is  no  provision  of  law  to  prevent  it.  No  contract 
can  be  rescinded  or  modified  except  by  the  consent  of  all  the  parties 
to  it  or  their  representatives,  i.a,  all  their  representatives  and  the 
section  and  the  4th  proviso  to  it  only  applies  "as  between  the 
parties  to  any  such  instrument  or  their  representatives  in  interest^' 
that  is,  necessarily  all  their  representatives.  It  is  only  the  parties 
to  a  contract  (or  all  their  representatives)  who  can  "  contradict, 
vary,  add  to,  or  subtract  from,  its  terms  "  or  who  can  "  rescind 
or  modify  such  contract"  and  it  is  only  when  the  contract 
is  to  be  rescinded  or  modified,  that  the  proviso  (and  the 
exception  to  the  proriso)  applies.  Here  the  de^dant  does  not 
contend  that  the  original  contract  is  rescinded  or  modified  by 
.the  subsequent  oral  agreement  which  he  alleges  was  made  bet- 
ween himself  alone  and  the  plaintiffs'  adoptive  mother  and  guardian, 
for  he  does  not  pretend  that  it  was  made  between  all  the  represen- 
tatives of  the  original  parties  to  the  contract  but  only  between 
tiie  representative  of  the  mortgagee  and  himself  and  he  is  only  one 
^  tte ,  pepreee&tetiteB  of  tiiemortgagor,  and  cannot  act  for  aind 
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Subbarow    bjnj  the  other  representatives  of  the  mortgagor.    The  original 
Yenkata      contract  remains  and  is   not  rescinded  or  modified  ;  but   he  says 
^'^"^    °'  that  by  an  oral  agreement  made    between  himself   alone   and  the 
Boddara,  J.   plaintiffs  adoptive  mother  and  guardian  (that  is   the  plaintiffs 
representative)  a  new  and  separate  agreement   has  been  made 
between  them  whereby  it  has  been  agreed  that  he  should  be  per- 
mitted to  redeem  half  the  mortgaged  property  by  paying  off  half 
the  mortgage   money  and  receiving  back    possession  of   half   the 
lands  mortgaged.     What  he  alleges  is  that  as  between  himself  and 
the  plaintiff  he  is  discharged  from  the  contract  so  far  as    that  is 
possible. 

It  is  clear  that  without  rescinding  or  modifying  a  contract 
some  of  the  parties  to  the  contract  may  agree  that  some  one  or 
more  of  the  parties  to  the  contract  may  be  discharged  from  it  and 
8.  44  of  the  Contract  Act  provides  for  such  a  case  and  safeguards 
the  rights  of  the  other  parties  to  the  original  contract.  This 
section  provides  that  where  two  or  more  persons  have  made  a 
joint  promise,  a  release  of  one  of  such  joint  promisors  by  the  pro- 
misee does  not  discharge  the  other  joint  promisor  or  joint  promisors 
neither  does  it  free  the  joint  promisor  so  released  from  responsi- 
bility to  the  other  joint  promisor  or  joint  promisors"  that  is 
because  the  original  contract  remains  and  is  not  rescinded  or 
modified  by  such  a  release. 

Now  unless  there  is  some  provision  of  law  which  prevents 
proof  of  an  oraT  agreement  to  discharge  one  promisor  from  the 
contract  there  is  no  reason  that  the  defence  set  up  should  not  be 
proved.  The  9?.nd  section  of  the  Evidence  Act  does  not  apply  to 
such  a  case.  It  only  applies  where  the  original  contract  is  contra- 
dicted, varied,  added  to  or  subtracted  from,  and  the  proviso  only 
applies  where  the  original  contract  is  rescinded  or  modified  and 
does  not  apply  where  a  subsequent  contract  is  made  independent 
of  the  original  contract  that  one  party  shall  be  discharged  from  it 
so  far  as  that  can  be  done  as  between  the  parties  to  the  subsequent 
contract  and  I  know  of  no  provision  of  law  which  prevents  such  a 
subsequent  contract  being  proved  even  through  it  be  an  oral  con- 
tract only. 

In  these  circumstances^  as  the  plaintiff's  suit  is  for  trespass  and 
to  recover  possessipn  of  the  land  whidi  the  dffendapt  alleged  has 
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been  redeemed  under  the  oral  contract  which  he  sets  up,  1  agree    Subbarow 

V. 

that  the  decrees  of    the  lower  Courts  are  wrong  and  should  be  set     Venkata 
aside  and  the  suit  should  be  remanded  to  the  Munsif's  Court  for  ^*^'™han. 
hearing  and  disposal  according  to  law.  Boddam,  J. 

The  costs  throughout  should  abide  and  follow  the  result. 


IN  THE  fflGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Sir  S.  Subrahmania   Aiyar,    Offg.  Chief  Justice. 
Zemindar  of  Ettiapu ram    .  ...  ...  Petitioner* 

{Plaintiff). 

Subba  Reddy  and  others  ...  Respondents 

{Defendants). 

Civil  Procedure  Code,  S,  37 — "  tte«ide'\  nieanit^g  of^Poicer  of  Attorney  given  by  Zemin-    Zeniindar  fo 
dar   during    ahtfence  for  Delhi   Durbar-  Zeinityiar    uon-re^dent — Suit  filed    by    Ettiapuram 
iM/ciU,  propriety  of    VakiC'tf  attthorify,  Subba  Eeddy.' 

**  Reside"  is    an  nmlnguous   and  elastic    expression  and   kas  to   l>p  interpreted 

with  n*ference  to  the  object  and  character  of  the  provision  in  which  it  occurs. 

The  object  or  purpose  of  S.  37,  C.  V.  C,  being  to  provide  for  appearances 
being  made  and  acts  being  done  on  .behalf  of  suitors  in  courts  within  the  juris- 
diction of  which  they  are  not,  at  the  tirae,  present,  a  liberal  construction  should 
be  placed  upon  the  terra  "non-resident"  occurring  in  the  said  section. 

Where,  therefore,  the  plaintiflF,  the  Zemindar  of  Ettiapuram,  left  Ettiaptiram,  his 
permanent  residence,  for  Delhi  to  attend  the  Durbar,  and  before  leaving,  gave  a  power 
of  attorney  to  a  certain  person  to  institute  and  conduct  suits  in  his  absence,  and  the 
agent  instituted  a  suit  against  the  defendantH  for  rent  due,  but  omitted  to  file  with 
the  plaint  the  power  of  attorney  which  he  was  bound  to  do  under  Bule  28  of  the  High 
Court  Bules,  and  the  District  Munsif  returned  the  plaint  for  the  power  of  attorney 
being  filed  in  accordance  with  the  said  rule  and  the  plaint  was  re*preaented  with  the 
power  of  attorney,  but  after  the  Zemindar  had  returned  from  the  Durbar,  (the 
Zemindar  being  absent  in  all  for  about  two  months)  : — 

Held  (I)    that  the  Zemindar  must  be  treated  as  **  non-resident "  within  the 
meaning  of  S.  87,  C.  P.  C; 

(2)  that  the  plaint  must  be  treated  as  properly  presented  by  the  agent 

within  the  meaning  of  that  section  ; 

(3)  that  the  production  of  the  power  of  attorney  though  after  the  Zenun* 

dar's  return  would  not  affect  the  presentation  of  the  plaint  when 
he  was  away;  and 

(4)  that  the  vakil  who  had  been  retained  when  the  plaint  was  presented 

was  perfectly  competent  to  file  the  power  when  he  did  it. 


•  0.  B.  P.  No.  885  of  1903.  28th  March  1904. 
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Zemindar  of  Petition  under  S.  25  of  Act  IX  of  1887  praying  the  High  Court 

laparam   ^  p^^jg^  ^j^^  decree  of  the  Court  of  the  District  Munsif  of  Satur 
SubbaHeddy.j^   Small  Cause  Suit  No.  233  of  1903. 

P.  B.  Sundara  Aiyar  for  petitioner. 

V  Kriahnaawami  Aiyar  and  S.Srinivasa  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT:— The  petitioner  in  this  case  is  the  Zemindar  of 
Ettiapuram.  He  left  Ettiapuram,  where  he  resides  permanently 
and  which  is  within  the  jurisdiction  of  the  District  Munsif  of 
Satur,  in  the  beginning  of  December  1902  to  attend  the  Durbar  in 
Delhi  and  returned  to  his  station  towards  the  end  of  January  1903. 
Before  he  left  Ettiapuram  the  petitioner  gave  a  general  power  of 
attorney  to  one  Ettiahpandian  authorising  him,  among  other  things, 
to  institute  suits  on  his  behalf  during  his  absence.  On  the  9th 
January  1903  Ettiapandian  acting  under  the  power  of  attorney, 
presented  a  plaint  for  rent  due  to  the  petitioner.  Under  Rule  23  of 
the  Civil  Rules  of  Practice  the  power  of  attorney  should  have  been 
filed  in  court.  But  that  was  not  done  and  the  court  returned  the 
plaint  with  th6  order  endorsed  thereon,  "  Rule  23  should  be 
complied  with — returned,  time  one  month.''  On  the  13th  February 
1903  the  plaint  wa«  re-presented  accompanied  by  the  power  of 
attorney.  The  District  Munsif  thereupon  rejected  the  plaint  on  the 
20th  April. 

The  question  is  whether  the  plaint  was  a  proper  plaint  in  that 
it  was  signed  and  verified  only  by  the  party  who  held  the  general 
power  of  attorney,  and  this  depends  upon  whether  the  petitioner 
was  a  party  "  non-resident "  within  the  meaning  of  S.  37  of  the  Civil 
Procedure  Code.  My  attention  was  drawn  to  a  number  of  cases  in 
which  the  terms  'reside,'  'residence,'  'dwell,'  'dwelling'  have  been 
construed  with  reference  to  the  various  legislative  provisions  in 
which  those  terms  occur.  I  do  not  consider  it  necessary  to  refer 
to  th^n  in  detail. 

One  general  result  of  the  authorities  is  that  'reside'  is  an  ambi- 
guous and  elastic  expression  and  that  it  has  to  be  interpreted  with 
reference  to  the  object  and  character  of  the  provision  in  which  it 
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occurs.  Now  the  purpose  of  S.  37  of  the  Civil  Procedure  Code  is  zemindarof 
to  provide  for  appearances  being  made  and  acts  being  done  on  behalf  Ettiapuram 
of  suitors  in  courts  within  the  jurisdiction  of  which  they  are  not,  at  Sub  aReddy. 
the  time,  present.  Having  regard  to  this,  I  agree  with  the  leamed  offir.  Chief 
judges  who  decided  Bamachandra  Sakharam  v.  Kashav  Dvrgagi  by  ^"®''*^®' 
his  agent  Hakma  De^>aji^y  which  deals  with  lie  inui]Utati(n 
of  the  above  section  that  a  liberal  construction  should  be 
put  upon  the  term  ^non-resident'  in  these3tioD,  and  I  also  hold  that 
the  present  case  is  in  a  measure  analogous  to  that  in  regard  to  its 
circumstances  as  well,  though  there  the  absence  of  the  jiarty  from 
his  permanent  place  of  residence  was  about  four  months  while  here 
the  absence  was  shorter.  The  occasion  which  led  to  the  petitioner 
leaving  his  place  was  an  oflScial  ceremony  which  the  petitioner,  as 
a  landholder,  was,  as  it  were,  bound  to  attend.  The  station  he  was 
going  to  was  many  hundred  miles  away  from  his  native  place  and 
the  affairs  of  his  estate  naturally  required  during  his  absence  super- 
vision by  some  one  entitled  to  represent  the  petitioner.  In  these  cir- 
cumstances the  petitioner's  absence  could  not  be  treated  as  io  short 
and  temporary  as  to  warrarit  his  being  looked  upon  as  still  resident 
within  the  jurisdiction  of  the  court  in  regard  to  the  application 
of  the  section;  and  therefore  the  plaint  as  presented  was  in  my 
view  a  proper  plaint.  No  doubt  when  Rule  23  of  the  Civil  Bui  est 
of  Practice  was  complied  with  by  the  production  of  the  power  of 
attorney,  the  petitioner  had  returned  to  £ttiapuram  but  th^t  could 
not  affect  a  plaint  which  had  been  presented  when  he  was  away. 
The  filing  of  the  power  of  attorney  on  the  date  on  which  it  was 
filed  by  the  vakil  who  had  been  retained  when  the  plaint  was 
presented  was  an  act  perfectly  within  the  power  of  the  vakil. 

I  therefore  set  aside  the  order  of  the  District  Munsif  and 
direct  that  the  plaint  be  restored  to  the  file  and  proceeded  with 
according  to  law. 

I  make  no  order  as  to  costs* 


1.    I.  L.  R.,  6  B.  100. 
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IN  THE  HJGH  COURT  OF  JUDICATURE  AT  MADRAS. 

JVosent : — Mr.  Justice  Bliasliyaui  Aiyangar. 
Rnmuswami  Goiindei)  ...  ...     Pris^oner.* 

King  Emperor. 

KaTDa8waini    Murder — Accomplice  evidence — Person  merely  conceaUmj  dead  body — Ko  accomplice — 

Gonndcn.  ^.         ..      ,     ^  ■,       j- 

2s ecea^ity  of  corroboration. 

King  KeXdhj  Sir  S.Suhramania  Aiyar^  Offg.  C.  J.  and  Sir    V.  Bhashyam   Aiyangar  J. 

'      {Boddam  J.,  dissenting) : — A  per8on  who  has  helped  the  accused  to  conceal  the  corpse 

of  a  person  murdered  or  has  omitted   to  give  information  of  tlie  murder  is  ttot   an 

accomplice  although  he  may   be  guilty  of  an  offence  either  under  8.  201  or   S.  202  of 

the  Indian  Penal  Code. 

Per  Sir  S.  Suhrahmania  Aiyar,  Offg.  0.  J. : — 

The  rule  that  an  accomplice  must  be  corroborated  in  a  material  particular  is  a 
more  rule  of  general  and  usual  practice,  the  application  of  which  is  for  the  discretion 
of  the  Judge  by  whom  the  case  is  tried. 

The  rule  has  no  application  in  the  case  of  an  accomplice  who  is  merely  a  youth- 
ful  tool  in  the  hands  of  one  who  stood  to  him  in  loco  parentis, 

iVn  accomplice  is  a  person  who  is  a  guilty  associate  in  crime  or  who  sustains  such 
a  relation  to  the  criminal  act  that  he  can  be  jointly  indicted  with  the  defendant 
(principal). 

Per  V.  Bhashyam  Aiyangar,  J.  :— 

The  convictioxi  of  an  accused  on  the  uucoiToborated  testimony  of  an  accomplice 
is  perfectly  l^gal  and  a  direction  to  the  jury  that  it  will  be  their  duty  to  convict 
the  accused  if  they  believed  the  accomplice  and  gave  credit  to  bis  evidence  is  a 
perfectly  legal  direction. 

A  direction  to  the  jury  that  the  evidence  of  an  accomplice  is  not  fiu^cient  to 
find  the  accused  guilty  will  be  a  misdirection. 

Per  Boddam  J.  : — An  accomplice  is  unworthy  of  credit  unless  he  is  corroborat- 
ed in  material  particulars. 

Where  there  hi  no  such  corroboration,  it  will  bo  the  duty  of  a  Judge  to  ^rM^  tie 
jur3'  that  there  is  no  sufficient  evidence  before  them  upon  which  they  will  be  justi- 
fied in  finding  an  accused  guilty. 

A  Judge  who  combines  the  functions  of  Judge  and  Jury  is  e^Uttlly  botind  to 
scrutinise  accomplice  evidence  with  great  care  and  to  consider  whether  there  is  any 
corroborating  evidence  when  the  main  evidence  is  of  an  accomplice  character. 

Appeal  by  the  prisoner  against  the  sentence  of  death. 
•  Jt.  T.  No.  56  of  J  903.        Or.  A.  No.  649  of  X903. 
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Eardley  Norton  and  P.  Narasimharhari  for  the  accused.  Eamaawami 

Goanden. 

V. 

The  Pahlir  Prosecutor  f(U*  thi»  orowij.  Kin>r 

Kmperor. 

The  Court    [The  Ofilciaiing   Chief  Justice  and  Boddam,  J,)     offT^hief 
delivered  the  following.  Jurtioe. 

JUDGMENTS'*^ :— Officiating  Chikp  Jdsticb. — The  accused 
Karaasawrai  Gounden  has  been  convicte  1  by  the  Sessions  Judge  of 
Uoimbtitore  of  the  murder  of  one  Angayi  and  sentenced  to  death. 
The  case  for  the  prosecution  briefly  is,  that  after  the  deceased 
Angayi  had  been  deserted  by  her  husband  some  years  ago,  she 
used  to  work  as  a  servant  under  the  accused  ;  that  during  that 
time  the  accused,  who  was  a  widower,  kept  her :  that  he  having 
since  married  again  broke  off  the  connection  with  the  deceased  ; 
that  the  latter  had  been  in  the  habit  of  dunning  the  ac<?used  for 
money  for  expenses,  which  she  sometimes  got ;  that  on  or  about  the 
8th  June  last  she  again  applied  for  pecuniary  help  to  the  accused, 
who  was  then  in  his  field  ;  that  on  his  refusing  to  comply  with  her 
request  she  would  not  leave  the  place  but  lay  down  there  threat- 
ening to  disgrace  him  publicly  before  his  relatives  who  had  come 
for  the  festival  t  len  about  to  take  place  in  the  adjacent  village  of 
Malayampundi ;  that  later  on  that  night  the  accused  struck  the 
deceased  who  still  persisted  in  staying  in  the  field  with  a  crow-bar 
on  the  head,  killed  her  and  threw  her  body  into  a  grain-pit  10  or 
12  feet  deep  some  distance  off  in  a  field  of  one  of  his  cousins  and 
covered  up  the  place. 

The  case  thus  set  up  practically  rests  on  the  evidence  of 
Velappa  Goundou,  a  boy  of  about  16  or  18  who  was,  at  the  time 
of  the  murder,  living  with,  and  under  the  protection  of,  the  accused 
and  working  for  him,  the  accused  holding  in  his  hands  what  little 
money  belonged  to  the  witness.  Velappa  speaks  to  the  intimacy 
which  had  prevbusly  existed  between  the  deceased  and  the  accused, 
to  her  demanding  money  from  the  accused  on  the  occasion  in 
question,  to  the  accused's  refusal,  to  the  threat  by  the  woman  as 
aforesaid,  to  the  infliction  of  the  fatal  blow  by  the  accused  and  to 
the  concealment  of  the  body  in  the  pit  where  it  was  found  upon 
his  giving  information  some  days  later.     Though  the  witness  did 


•    17th  Norember  1903. 


Digitized  by  ViiOOQIC 


228  THE    MADBAS    LAW  JOXJBNAL  BBPOBTB.  [VOL.   XlT. 

Ramaswami  not  admit  that  he  assisted  the  accused  in  removing  the  body  from 
V.     '    the  place  of  murder  to  the  pit  and  covering  it  up,  yet  the  Sessions 
Seror     ^^^g^  was  of  Opinion  that   the  witness  was   most   likely  to   have 
done  so.    Having  regard  to  the  circumstances  in  which  the  witnefis 


Emperor. 


Jufltioe.  was  working  under  the  accused,  it  is  not  probable  that  he  would 
have  ventured  to  disobey  if,  as  is  likely,  the  accused,  assuming 
him  to  be  the  murderer,  had  required  him  to  help  in  concealing 
the  body.  In  dealing  with  this  case  it  is  perhaps  better  to  proceed 
as  if  Velappa  had  assisted  the  accused  in  the  way  supposed,  though 
I  cannot  say,  I  believe  he  did  so  assist. 

Proceeding  on  some  such  assumption,  the  learned  counsel  for 
the  appellant  contended  that  Ve)appa  being  an  accomplice  and  his 
evidence  being  uncorroborated  in  respect  of  anything  tending  to 
connect  the  accused  with  the  murder,  the  trial  court  would,  if  the 
case  had  been  tried  before  a  jury,  have  been  bound  to  direct  the 
jury  to  acquit  the  accused,  and  consequently  this  Court  ought  to 
acquit  him  ;  a. id  he  more  than  once  invited  us  to  lay  down  the  law 
on  the  point,  as  if  theque^tiou  had  not  long  since  passed  the  stage 
of  controversy  and  as  if  the  rules  on  the  poi'it  required  fresh  enun- 
ciation. Bat  the  whole  subject  of  accomplice  testimony  has  been 
over  aud  over  considered  and  expatiated  upon.  As  shown  in  the 
leading  Indian  case  of  Elahee  Buksh^  in  ^hich  Sir  Barnes  Peacock 
went  into  the  whole  matter  exhaustively^  the  Indian  law  on  the 
subject  has  been  borrow jd  from  the  English  Uw  and  it  is  not 
necassary  now  mora  than  to  refer  to  Reg.  v.  Boyes,^  as  containing, 
so  far  as  I  am  aware,  the  practically  final  statement  of  the  law  in 
£n!^lani  in  no  uncertain  terms. 


^o* 


The  third  count  in  the  ch  irge,  of  which  alone  Boyes  was 
convicted,  was  that  he  gave  a  bribe  to  Pougher,  a  voter  at  an 
election.  He  was  tried  by  a  jury  before  Martin^  B.  Pougher  was 
called  as  to  this  count  and  his  evidence  was  to  the  effect  that,  on 
the  morning  of  the  election,  he  went  to  a  place  where  the  defend- 
ant was,  saw  the  defendant  and  was  desired  to  go  into  a  room  and 
on  doing  so  heard  a  voice  say  'two'  which  was  followed  by  two 
sovereigns  being  put  into  his  hands.  In  the  course  of  the  sum- 
ming up,  the  learned  Judge  said  (p.  34  in  Cox's  report): — "  Assume 


1.    5  W.  B.  Or.  80.  2.    9  Cox.  C.  C,  p.  33  S,  C.  1  B  &  S,  811. 
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for  the  purpose  of  the  present  discussion  that  this  man  was  speak-  Bamaswami 

ing  the  truth.     Is  there  any   law  which   prohibits  a  jury  from  v. 

believing  a  man  who  (it  must  be  assumed  for  the  sake  of  the  argu-     Emrcror 

ment)  snoke  the  truth,  simply  because  he  is  not  corroborate?     I      «"■". 

*  '         *^  ^  Offg.  Chief 

know  of  none,  I  know  of  no  rule  of  law  myself,  but  there  is  a  rule  of      Juatice. 

practice  which  has  become  so  hallowed  as  to  be  deserving  of  respect/* 
After  some  more  observations  to  the  effect  that  it  was  doubtful 
whether  the  evidence  of  other  witnesses  examined  in  the  case,  viz., 
the  remaining  voters  who  sai  1  they  had  received  in  similar  circum- 
stances the  other  sums  mentioned  in  the  several  counts  of  the 
indictment,  furnished  such  corroboration  as  was  contemplated  by 
the  rule,  the  case  was  left  with  the  jury  who  returned  a  verdict  of 
guilty.  On  a  motion  for  a  new  trial  one  of  the  grounds  taken  was 
the  absence  of  corroboration  of  Pougher's  testimony,  and  counsel 
for  the  defendant  contended  that,  as  the  witness  was  uncorro- 
borated, the  Judge  ought  to  have  directed  the  jury  not  to  act 
upon  it.  But  Cockbum,  C.  J.,  observed  (p.  35,  Cox's  report): — *'  If 
he  (Martin,  U,)  told  them  the  practice  was  generally  not  to  act  on 
the  evidence  of  an  accomplice  without  being  confirmed,  but  if  the 
evidence  made  out  to  their  minds  that  he  was  speaking  the  truth, 
they  ought  to  believe  him,  I  think  his  direction  was  right.  1 
protest  against  its  being  the  duty  of  the  Judge  to  direct  the  jury 
to  acquit  because  the  evidence  of  an  accomplice  is  uncorroborated." 
Wightvian,  J.,  added: — **  The  law  does  not  of  necessity  require  any 
corroboration." 

In  the  course  of  the  same  argument  the  Chief  Justice  after 
referring  to  certain  passages  in  Taylor  On  Evidence  bearing  on 
the  point  as  a  fair  exposition  of  the  practice,  added  : — "  We  think  he 
ought  not  to  have  told  the  jury  to  acquit  if  the  witness  was 
uncorroborated".  However  a  rule  nisi  was  granted  on  this  ground 
also,  but  it  was  subsequently  discharged,  the  Court  (IFtyA^man, 
Crompton,  Hill  RndBluckburn,  JJ.,  according  to  the  report  in  Best 
&  Smith,  and  Cockburn,  C.  J.,  Crompton,  Hill  and  Blackburn,  J  J., 
according  to  that  in  Cox),  in  substance  holding  that  the  rule  that 
the  evidence  of  an  accomplice  requires  corroboration,  is  not  a  rule 
of  law  but  a  rule  of  general  and  usual  practice,  the  application  of 
which  is  for  the  discretion  of  the  Judge  by  whom  the  case  is  tried. 

The  substance  of  the  law  as  laid  down  by  the  decided  cases 
has  been  embodied  in  the    Indian  Evidence  Act,    though  as 
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BMnafBwami    jji.,  Mayne  observes  "Singularly  enough  it  is  necessary  to  collect  it 
T.  from  diffaront  parts  of  the  Art."     They  are  section  183,  illustra- 

BmpeKtr.     ^^^^  (^)  *^  S*  ^^^f  ^^^^  ^^^  explanation  to  that  illustration.  Neither 
T, .  .  the  language  of  the  said  illustration  (b)  nor  its  position  in  the  Act 
jutiioe.     is   perhaps   best   calculated   to  put  the  matter   in  an  altogether 
unmistakeable  light ;    for   the  term    "  presumption  "   is    used  in 
English   law   so  as  to  include  a  great  variety  of  incongruous  mat- 
ters as  will  be  seen  from  the  following  quotation  which,  despite  its 
length.  I  venture  to  make^  from  the  instructive  chapter  on  'Presump- 
tions' in  Thayer's  Preliminary  Treatise  on  Evidence  at  the  common 
law.    The  author  concludes  the  chapter  by  observing : — "  Jt  may  be 
remarked  that  the  numberless   propositions  figuring  in  cur  cases 
under  the  name  of  presumptions  are  quite  too  heterogeneous  and 
non-comparable  in  kind,  and  quite  too  loosely  conceived  of  and  ex- 
pressed to  be  used  or  reasoned  about  without  much  circumspection. 
Many  of  them  are  grossly  ambiguous^  true  in  one  sense  and  false  in 
any  other ;  some  are  not  really  presumptions  at  all,  but  only  wearing 
the  name ;  some  express  merely  a  natural  probability  and  othei*s,  for 
the  sake  of  having  a  definite  line,  establish  a  mere  poHcy.     Very 
many  of  them  like  the  rule  about  children  born  in  wedlock,  lay 
down  a  prima  facie  rule  of  the  substantive  law  and  others  a  rule  of 
general  reasoning  and  of  procedure  founded  on  convenience  or  pro- 
bability or  good  sense;  like  the  wide-reaching  principle  which;  'pre- 
sumes a  usual  and  ordinary  state  of  things  rather  than  a  peculiar 
and  exceptional   condition... legality   than   crime,  and   virtue  and 
morality  rather  than  the  opposite  qualities  ;  which  demands  a  con- 
struction of  evidence  as  well  as   of  written  language  ut  res  magis 
valeat  quam  pereat,'     Some  are  maxims,  others  mere  inferences  of 
reason,   others  rules  of  pleading,   others  are  variously  applied  ;  as 
the  presumption  of  innocence  figures   now  as  a  great  doctrine  of 
criminal  procedure  and  now  as   an  ordinary  principle  in  legal  rea- 
soning or  a  mere  inference  from  common  experience  or  a  rule  of  thti 
law  of  evidence.     Among  things  so  incongruous  as  these  and  so 
beset  with  ambiguity   there  is  abundant  opportunity   for  him  to 
stumble  and  fall   who  does   not   pick  up   his  way  and    walk  vriih 
caution." 

It  may  be  noted  that  the  explanation  to  illua.  (h)  of  114  refers 
U  tlie  premmpUen  that  an  acoompUce  is  onwortliy  of  oiedii  unkss 
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Offg.  Chief 
Justice. 


he  is  corroborated  in  material  particulars^  as  a  inaxim  and  afiEords.  B«mwiwaim 

Ooimaeiu 
so  far  as  it  goes,  a  striking  illustration  of  the  justice  of  Professor         v. 

Thayer's  remarks  and  it  is  evident  th>it  some  of  the  misconceptions  Em^^or. 
which  attend  the  question  of  accomplice  testimony  are  due  to  the 
phraseology  adopted  in  treating  of  it.  If,  however,  it  be  remem- 
bered, that  what  is  laid  down  as  to  the  untrustworthiness  of  uncor- 
roborated accomplice-testimony  is  not  a  pi*esumption  in  the  strictly 
legitimate  sense  of  the  term  in  the  law  of  evidence — in  other 
words — is  not  a  rule  of  law  which  throws  upon  the  party  against 
whom  it  works  the  duty  of  going  forward  with  the  evidence  (Thayer's 
rreliminary  Treatise  on  Evidence,  p.  339)  but  is  a  precept  of  caution, 
liallowed  indeed  by  constant  practice  in  charging  juries  and  ne\-er 
to  be  lost  sight  of  in  estimating  the  weight  due  to  such  tainted 
evidence,  there  is  little  chance  of  one  going  astray  in  the  application 
of  what  Judges  have  always  significantly  distinguished  from  a  rule 
of  law  characterising  it  as  a  mere  matter  of  practice.  To  claim  for 
it  greater  potency,  in  the  face  of  S.  133  of  the  Indian  Evidence  Act, 
would  be  to  introduce  an  artificial  scale  of  credit ;  and  '*  nothing  can 
be  more  absurd''  to  bori-ow  from  the  language  of  Loi-d  Denman  in 
King  V.  Harbor ne^  than  that  there  should  be  any  rigid  ptiesump* 
lions  as  to  matters  of  fact  where  the  only  question  ought  to  be  what 
evidence  is  admissible  and  what  inferences  may  fairly  be  drawn 
from  it." 


With  these  remarks  on  tl»e  general  question  raised  by  the  learn- 
ned  counsel  T  proceed  to  consider  whether  the  suggestion  that  Velap- 
pan  was  an  accomplice  is  well-founded.  The  term  '*  accomplice" 
signifies  a  guilty  associate  in  crime  (see  United  Staten  v.  Neverson^) 
or  as  it  is  put  in  another  case  *' where  the  witness  sustaiiis 
such  a  relation  to  the  criminal  act  that  he  could  be  jointly 
indicted  with  the  defendant,  he  is  an  accomplice"  While  v.  Comm&n" 
fcealth  "^  Now  there  can  be  no  hesitation  in  coucltiding  that  Velappa 
had  no  manner  of  concern  in  the  perpetration  of  the  murder  itself. 
His  own  evidence  does  not  lend  the  least  colour  in  favour  of  the 
view  that  he  had  anything  to  do  with  the  killing  of  the  decelised. 
Nor  is  there  otherwise  any  evidence  tending  to  such  a  supposition^ 
ihoagh,  as  already  observed,  it  is  not  improbable  that,  after  the 


1.    Ad.4Gl.p.  5^. 


2.    Century  Digest  Vol.  Xnr  CoL  1779. 
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Bamaswami  murder  was  committed,  the  witness  assisted  in  the  removal  of  the 

Oounden. 

V.  dead  body    from  the  place  of  murder  to  the  pit  in  which  it  was 

Emperor.     Juried.     But  this  being  all  the  complicity  that  can  be  attributed  to 
■ . — "■ .  .   him  it  seems  to  me  that  that  could  not  make  his  evidence  against 

Offg.  Chief  ® 

Justice,      the  accused  that  of  accomplice ;  for  though  the  witness  might  be 

indictable  under   S.    201  of  the   Penal  Code  for  the  concealment 

of  the  body,  while  the  accused  himself  could  not  be,  (see  Noor  Bux 

Kaai  and  others  v.  The  Emjpresa.y^  and  Queen  Empresb  v.  Lalli,*) 

yet  such  offence  on  the  wi  t ness's  part  being  one  perfectly  independent 

of  the  murder,  the  witness  could  not  rightly  be  held  to  be  either  a 

guilty  associate  with  the  accused  in  the  crime  of  murder  or  liable 

to  be  indicted  with  him  jointly. 

Thus  in  a  prosecution  for  adultery  it  appeared  that  the  defendant 
and  O  procured  two  rooms  opening  into  each  other  and  were  visited 
by  two  women  ;  and  that  the  defendant  and  one  of  the  women  occu- 
pied one  of  the  rooms  most  of  the  night  and  0  and  the  other 
woman  occupied  the  other  room.  It  was  held  that  0  was  not  an 
accomplice  of  the  defendant  in  that  though  he  might  have  been 
guilty  of  a  crime  himself,  he  did  uot  assist  defendant  in  the  crime 
of  adultery.     State  v.  Evan^. 

Reference  may  also  be  made  to  Baron  Martinis  observations  in 
Reg  V,  Boyes  already  cited  which  go  to  show  that  the  different  voters 
who  were  bribed  in  one  and  the  same  place  and  on  one  and  the 
same  occasion,  were  not  accomplices  of  each  other.  The  learned 
Judge  said  (p.  34,  Cox  C.  C): — ''This  case  is  distinguishable  from 
that  cited  by  the  counsel  for  the  defendant  for  they  were  there 
accessories  properly  so-called  and  all  the  persons  were  concerned  in 
the  same  offence  in  which  they  came  to  give  evidence  against  the 
man.  In  this  particular  case  it  is  not  so  because  aU  of  these  are 
separately  gone  into  and  it  is  not  one  and  the  same  offence'\ 

The  Judges,  however,  who  discharged  the  rule,  without  directly 
deciding  the  point,  were  all  of  opnion  that  even  if,  in  a  sense,  the 
Voters  were  accomplices  of  Pougher,  thar  evidence  must  be  held  to 
furnish  sufficient  corroboration. 

1.    I.L.B.,6C.279.  2.    I.  L.  B.,  7  A,  749. 

3.    Century  Digest,  Vol.  XIV,  OoL  l7dQ. 
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Be  this  as  it  tnav,  there  is  no  do-»bt  th^t  the  aiithorities  draw  Ramaswatni 
a  eleir  distinction  which  is  roferrod  to  nnd  illustrated  in  Uie  ex-  v 

pUnation  to  the  illustraiion  (1)  of  S.  114of  thelndian  Evidence  Act  jjTOpefr 
and  which  is  well  pointed  out  in  the  following  observation  of  /ftZ/, 
J.;  *^  In  the  application  of  the  rule  rauch  depends  on  the  nature  of  Jwstiro 
the  crime  and  the  extent  of  the  complicity  of  the  witness  in  it.  If 
the  crime  is  a  very  deep  onj  and  the  wltne^<  so  far  involved  in  it  as 
to  render  him  apparently  unworthy  of  credit  he  ought  to  l)e  corro- 
borated. On  the  other  hand  if  the  offence  be  a  light  one  as  in  Reir. 
V.  Ilargravt^  where  the  nature  of  the  offence  and  the  extent  of  the 
complicity  could  not  much  shike  his  credit,  it  is  otherwise"*. 
In  Bex  V,  Hargrove^  referred  to  here,  f*afteson,J,,  ruled  that  not- 
withstanding that  parsons  present  at,  and  sanctioning,  a  prize  fight 
where  one  of  the  combatants  is  killed  are  guilty  of  manslaughter 
as  principals  in  the  second  dt^ee,  yet  they  are  not  such  accom- 
plices as  to  require  their  evidence  to  be  confirmed  if  they  are  called 
as  witnesses  against  other  parties  charged  with  the  manslaughter. 

Tiike  for  instance  cases  of  bribery  on  the  part  of  public  officials 
not  infrequently  occurring  in  this  country.  Suppose  one,  where  the 
witness  hiaiself  has  tempted  the  public  servant  with  the  bribo  for 
some  unrighteous  end  of  his  own  and  an'ither,  where  the  facts  are 
as  in  Criminal  Appeals  Nos.  26,  28,  and  33  of  19G3  where  a  Police 
Inspector  was  held  to  have  extorted  money  by  a  threat  of  falsely 
implicating  the  witnesses  in  a  charge  of  murder  and  handcuffing 
and  imprisoning  them  unless  they  paid  money.  It  is  scarcely  neces- 
sary to  say  that  it  would  not  be  good  sense  to  treat  the  two  cases 
alike.  The  proper  application  of  the  rule  would  be  to  require 
corroboration  in  the  one  nnd  to  dispense  with  it  in  the  other.  This 
Wbs  clearly  implied  in  the  judgment  of  this  Court  in  the  said  criminal 
appeals  when  it  was  observed  " they  are  more  involuntary  than 
voluntary  accomplices  and  in  that  light  their  evidence  is  not 
tainted  as  much  as  it  would  otherwise  he'\ 

In  this  connection  it  only  remains  to  observe  that  Velappan's 
delay  in  reporting  the  perpetration  of  the  murder  which  he  says 
he    saw  committed,  to  which  some  reference  was     made  in     the 


1.     6  0.  &  P.  170.  2.    1  B  A  S.  822. 
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Bamaswami  argument,is  quite  immaterial  and  would  be  so  even  had  he  altogether 
V.  ^°     failed  to  give  information  and  thus  brought  himself  under  S.  202 
»™™     of  the  Penal  Code.    It  would  be  clear  from  reasons  already  stated 
that  that  would  not  make  him  an  accomplice. 


Emperor. 


Offg.  Chief 
Justice. 


It  follows,  therefore,  that  the  rule  of  practice  as  to  corroboration 
has  no  application  to  the  case  first,  because  Velappa  was  not  an 
accomplice  within  the  meaning  of  the  rule,  and  secondly,  because 
even  if  he  were,  his  complicity  as  a  youthful  tool  in  the  hands  of  one 
who  stood  to  him  in  loco  parentis  is  not  such  as  to  make  it  necessary 
to  require  corroboration. 

The  question  then  resolves  itself  into  one  of  the  credibility  of 
Velappa's  evidence,  to  be  decided,  no  doubt,  as  in  the  case  of  any 
other  witness  with  reference  to  the  circumstances  of  the  case.  View- 
ing the  testimony  in  this  light  I  agree  with  the  Sessions  Judge 
for  much  the  same  reasons  as  those  given  by  him,  in  holding  that 
his  evidence  is  substantially  true  and  may  be  acted  upon.  The 
strongest  point  that  can  be  made  against  the  witness  is  that  the 
disclosure  of  the  crime  was  not  made  purely  in  the  interests  of 
public  justice,  and  but  for  the  quarrel  between  the  accused  and  the 
witness  shortly  before  the  witness  gave  information  to  the  police, 
he  would  not  have  moved  in  the  matter  at  all.  Considenng  that 
the  witness  is  but  a  lad,  that  he  had  long  been  under  the  protection 
of  the  accused,  that  the  whole  of  the  money  which  was  all  his  pro- 
perty was  held  by  the  accused,  it  was  not  unnatural,  however 
culpable  it  may  have  been,  that  the  witness  did  not  report  the 
crime  of  his  master  and  guardian  until,  as  he  says,  he  was  goaded 
on  to  it  by  the  prisoner's  subsequent  ill- treatment  of  the  wit- 
ness. 

The  delay  in  such  circumstances  does  not  to  my  mind  argue 
that  the  evidence  is  false. 

I  would,  therefore,  confirm  the  conviction.  As  to  the  sentence, 
however,  having  regard  to  the  fact  that  the  murder  was  committed 
in  consequence  of  the  deceased  attempting  to  blackmail  the  accused, 
and  of  her  having  threatened  to  disgrace  him  in  the  presence  of 
people  who  were  about  to  assemble  on  the  occasion  of  the  festival 
at  the  place,  I  would  commute  the  sentence  to  one  of  transportation 
for  life. 
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Boddam,  J. — The  accused  was  convicted  of  morder  and  sen-  RamaBwami 

Gotinden 
tenced  to  de^ith  subject  to  the  confirmation  of  that  sentence  by  the 

High  Court.  He  has  appealed  against  the  conviction  and  the  appeal     EiSero 

and  the  referred  tri  il  have  been   heard  at  the  same  time.     The 

case  against  the  accused  depends  entirely  upon  the  evidence  of  the 

Ist  witness,  a  young  man  of  18,  who  says  he  was  present  when  the 

accused  murdered  the  deceased  (a  cooly  woman  named  Angayi)  on 

Monday,  the  8lh  June,  and  saw  him  dispose  of  the  body  by  thi'owing 

it  into  a  cholam-pit,  where  it  was  found  some  16  days  later  upon 

information  given  by  him  15  days  after  the  murder. 

The  story  told  by  this  witness  is  that  he  had  been  working 
for  the  accused  for  2\  years  before  the  murder,  that  the  deceased 
rJso  worked  for  the  accused  as  sweeper,  and  that  the  accused  mar- 
ried in  Peratasi  and  as  the  deceased  had  become  eficeinte  by  him,  he, 
in  October  preceding  the  murder,  had  sent  her  away  to  Kariyam- 
patti,  a  village  in  the  Dindigul  Taluq,  whence  she  was  brought  back 
in  4  or  5  days  by  her  brother  after  presumably  having  procured 
p.bortion,  as  he  says  she  came  back  much  thinner.     That  the  accused 
again  sent  her  away  giving  her  money  to  Appayanpatti,  but  when 
she  had  spent  that  money  she  returned  and  used  to  come  frequently 
to  the  accused^s  garden  asking  for  money  and  would  remain  and 
not  leave  unless    money  was  given  to  her.    That  on  Monday  in 
Vyasi  at  noon  she   came  to  the  accused's  garden   and  asked  the 
accused  for  money  and  threatened  to  complain  to  the  Pattagar  and 
his  relations  and  disgrace  him  if  he  did  not  pay  her.     She  then 
went  to  lie  down  between  two  ricks.     In  the  evening  the  accused 
asked  the  witness  for  the  crow-bar  and  he  gave  it  to  him.    He  and 
the  accused  then  went  to  meals.     At  night  the  accused  and  others 
made  a  collection  for  a  festival  next  day.     After  the  people  went  to 
bed  the  accused  came  to  witness  who  was  at  the  pen  feeding  the 
dogs.     He  then  went  to  where  the  woman  was  lying  down  leaving 
the  witness  feeding  the  dogs.     The  witness  heard  a  cry  of  Ayyo  ! 
and  thinking  the  accused  was  beating  the  woman  he  went  and  hid 
in  the  cholam  and  saw  the  accused  strike  the  deceased  on  the  head 
with  a  crow-bar,  and  being  afraid  he  ran  back  to  the  pen.    The 
accused  called  him  and  he  went  to  him  and  the  accused  then  asked 
the  witness  to  help  him  to  put  the  dead  body  into  the  cholam-pit 
about  70  yards  from  where  the  cprpse  was,  which  was  then  empty 
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KamMwami  and  open.     The  witness  says  be  refused  and  the  accused  dragged 

Goundeu 

V.  her  alone  by  the  le^fs  to  the  cholam  pit  and  threw  her  in.     After 

mwror.  ^^^^  *'^®  witness  went  and  slept  at  the  pen  and  the  accuse*!  after 
closing  the  cholam  pit  went  to  his  house.  About  cock-crow  next 
morning  tlio  accused  came  to  where  the  witness  was  lying  and 
threatened  that  if  he  disclosed  the  matter  to  any  one  he  would  not 
pay  him  Rs.  40  due  to  him  and  would  deal  with  him  as  with  Angayi. 
Ten  days  later  the  witness  sold  a  goat  for  Rs.  4-12-0  and  asked  the 
accused  for  Rs.  5  to  buy  a  cow,when  the  accused  refused  and  threat- 
ened to  take  the  Rs.  4-12-0  from  him  saying  he  was  not  in  need  of 
any  cow-calf.  Afterwards  the  accused  finding  the  witness  had  not 
gone  to  the  pen,  ba^t  him  and  threatened  to  throw  him  into  the 
cholam-pit.  After  this,  next  morning  the  witness  ran  away,  met  the 
brother  of  the  deceased  woman,  told  him  what  had  happened  to 
Angayi,  and  on  his  way  home  the  witness  met  the  Station  Ilouso 
Officer  in  a  bandy  and  told  him  and  took  him  and  some  villagers  to 
the  cholam-pit.  When  the  stone  over  the  cholam-pit  was  lifted, 
there  was  a  bad  smell  and  the  Station  House  Officer  left  a  guard. 
This  was  on  tho  28rd  June.  Next  day,  in  the  evening,  the  Sub- 
Magistrate,  Hospital  Assistant  and  others  arrived,  and  the  body  was 
taken  out  of  the  pit  and  identified.  The  witness  says  he  did  not  tell 
before  because  he  was  afraid. 

The  only  evidence  given  in  addition  to  that  of  this  witness  is 
that  of  the  deceased's  brother  and  sister,  a  goldsmith  whose  evi- 
dence the  Sessions  Judge  entirely  disbelieves,  the  man  in  whose 
house  she  lived  at  Kariyampatti,  the  police  and  the  Village  Muusif 
and  the  post-morftm  certiticato. 

The  only  evidence  given  by  the  brother  is  that  he  heard  the 
deceased  was  in  the  accused's  keeping  and  that  he  brought  her  back 
from  Kariyampatti  to  the  accused's  house.  When  he  brought  her 
back,  she  appeared  to  be  pregnant  and  that  she  must  have  had  a 
miscarriage  after  she  came  back  to  the  accused — in  this  respect 
contradicting  the  1st  witness. 

The  sister  says,  *1  was  told  by  people  genemlly  and  by  deceased 
that  she  was  living  with  accused  for  2  or  3  years'. 

The  oth  witness  merely  proves  that  the  deceased  came  to 
Kariyampatti  and  stayed  8  or  4  days. 
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The  Stalion  House  Officer  prove»  that  lie  received  information  RawMwami 

Goimden 
from  the  1st  witness  at  noon  on  the  23rd  when  he  met  him  acci-  v. 

dentnUy  as  he  was  driving  in  a  bandy  about  1\  miles  from  the  ac-     Kmiwror 

cused's  house — and  the  Villasre  Munsif  proves  that  on   the  23rd    ^    

Jane  the  Station  House  Officer  sent  a  Toti  to  him. 

The  po^t^mortem  certificate  shews  that  death  was  due  to  fracture 
of  the  skull,  there  being  a  fracture  2  inches  long  through  which  it 
was  easy  to  pass  a  probe  into  the  brain.  Death  must  have  occurred 
at  least  2  weeks  before. 

From  the  above,  it  wilt  be  seen  that  the  only  corroboration  of 
any  part  of  the  story  of  the  1st  witness  is  that  the  brother  and 
sister  had  heard  that  the  deceased  hat!  been  in  the  accused's  keeping; 
that  the  body  was  found  in  the  cholam  pit  and  that  death  was  caused 
by  fracture  of  the  skull  which  might  have  Ijeen  caused  by  a  blow 
from  a  crowbar. 

The  cholam  pit  in  which  the  body  was  found  was  common  to 
the  accused  and  his  brothers  and  was  not  a  dually  on  the  aecused^y 
land  though  adjacent  to  it. 

On  behalf  of  the  accused  it  is  urged  that  to  all  intents  and 
purposes,  though  poss^ibly  not  in  strict  law,  the  first  witness  i8  an 
accomplice — and  the  Sessions  Judge  has  held  that  he  was  an 
accomplice — and  that  therefore  unless  his  evidence  be  cori-oborated 
by  independent  testimony  proving  not  only  that  the  deceased  came 
by  her  death  in  the  manner  described,  but  also  directly  connecting 
the  accused  with  the  murder — the  accused-  ought  not  to  be  convicted; 
and  secondly 9  that  even  if  the  accused  is  not  an  accomplice  and 
the  necessity  for  such  corroboration  is  not  in  practice  obligatory, 
on  evidence  such  as  has  been  given  in  this  case,  no  jury  would  be 
justified  in  finding  the  accused  guilty.  So  far  as  the  connection  of 
the  accused  with  the  crime  is  concerned  there  is  no  evidence  at  all 
except  that  of  the  1st  witness  who  has  admittedly  a  cause  of  quarrel 
with  the  accused  and  who  has  never  said  anything  about  the  crime 
or  the  accused's  connection  with  it  until  he  had  reason  to  wish  to 
injure  the  accnsed,and  therefore  his  evidence  is  so  tainted  with  sus- 
picion that  it  should  not  be  relied  upon  to  convict  any  one  of  so 
serious  a  orime. 
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^™^d^r'  '^^^  ^*^    ^°    England    with     regard    to     the    necessity    for 

V.  corroborating  the   evidence  of  an  accomplice  is  that  corroboration 

Emperor,    of  accomplices  is  not  necessary  in  strict  law  (R,  v.  Attioood^) ;  but 

Bodd^  J.  ^^  ^^  *'^®  general  practice  to  require  corroboration,  and  for  the 
prosecution  (in  order  to  induce  the  jury  to  credit  his  testimony)  to 
give  other  evidence  confirmatory  of  at  least  some  of  the  leading 
circumstances  of  his  story  from  which  the  jury  may  be  able  to 
presume  that  he  has  told  the  truth  as  to  the  rest,  and  for  the 
Judge  to  tell  the  jury  not  to  act  upon  the  uncorroborated  testimony 
of  an  accomplice,  R,  v.  Rudd^.  It  has  been  said  that  if  an  accom- 
plice be  confirmed  as  to  the  particulars  of  the  story,  he  does  not 
require  confirmation  as  to  the  persons  charged,  but  this  doctrine 
has  been  rejected  in  later  cases  inasmuch  as  the  confirmation  as  to 
the  circumstances  proves  only  that  the  accomplice  was  participient 
in  the  felony,  not  that  the  particular  party  charged  was  his  con- 
federate, R.  V.  Webb^,  R,  v.  Wilkitis^,  R.  v.  BirkeW,  R.  v. 
Stubbs^,  and  where  upon  an  indictment  against  principals  and 
accessories,  the  case  against  the  principal  was  proved  by  an  accom- 
plice who  was  confirmed  as  to  the  accessories  but  not  as  to  the 
principal  the  jury  were  directed  to  acquit  the  prisoners,  R.  v. 
Wells^  R.  V.  Moored 

The  law  is  practically  the  same  in  this  country.  In  (^ueen 
Empress  v.  Maganlal  and  MoHlaP,  a  Full  Bench  case,  the  law  is 
stated  as  follows; — '^By  the  law  both  of  India  and  England  the 
"  evidence  of  an  accomplice  is  admissible  and  a  conviction  is  not 
"  illegal  because  it  proceeds  upon  the  uncorroborated  testimony  of 
an  accomplice  (S.  133,  Indian  Evidence  Act)/'  But  the  presumption 
allowed  by  illustration  (6)  of  S.  144  of  the  Evidence  Act  that  an 
accomplice  is  unworthy  of  credit  unless  he  is  corroborated  in 
material  particulars  has  become  a  rule  of  pi-actice  of  almost  univer- 
sal application.  Judges  now  in  their  charges  usually  tell  a  jury  that 
under  ordinary  circumstances  it  is  unsafe  to  convict  on  such  evi- 
dence without  the  substantial  corroboration  of  independent  evidence. 
A  judge  who  combines  the  functions  of  Judge  and  jury  is  equally 

1.  2  Leach,  464.  6.    B.  &  B.  733. 

2.  1  Cowp.  331—336,  (B.  v.  Memier  (1894) 

2Q.B.415).  6.  Dears  655. 

8.    6  C.  &  p.  695.  7.  M.  A  M.  326. 

4.    7  0.  A  p.  272.  8.  7C.&P.270. 

9.  I.  L.  E.,  14  Bom.  116. 


Digitized  by  ViiOOQIC 


PABT8  V  &   VI.]   TAB  MADRAS  LAW  JOURNAL  REPORTS.  239 

bound  to  scrutinise  accomplice  evidence  with  cfreat  care  and  to  con-  Bamaswami 

^  ^^  ^        Gounden 

sider  whether  there  is  any  corroborating  evidence  when  the  main         v. 
evidence  is  of  an  accomplice  character.  Emperor. 

Assuming  for  the  moment  in  this  case  that  the  first  witness  is,  as  Boddam,  j. 
the  Session  Judge  considers,  an  accomplice,  there  is,  as  1  have  said 
before,  absolutely  no  evidence  to  corroborate  his  story  except  that 
the  body  was  found  in  the  cholam  pit  and  that  the  brother  and 
sister  were  informed  that  the  accused  had  kept  the  deceased.  How 
does  that  corroborate  the  accused's  story  ?  The  woman  is  mur- 
dered, there  is  no  question  as  to  that ;  the  question  is  how,  when 
and  by  whom.  It  is  assumed  that  she  was  murdered  by  a  blow 
with  a  crowbar  as  her  skull  was  fractured,  but  what  corroboration 
IK  there  of  the  first  witness's  story  that  a  crowbar  was  in  fact  the 
instrument  used  or  that  it  was  used  by  the  accused  ?  It  is  quite  tis 
possible  that  the  Ist  witness  was  the  murderer  as  the  accused,  and 
he  has  a  very  good  reason  for  attributing  the  murder  to  the  accused 
against  whom  he  has  a  grievance.  Would  it  in  these  circumstances 
be  right,  in  the  absence  of  any  independent  evidence,  to  connect  the 
accused  with  the  crime,  to  find  him  guilty  and  hang  him  merely 
because  the  1st  witness  says  so.  There  is  clearly  no  independent 
evidence  to  connect  the  accused  with  the  crime.  The  fact  that  he 
had  at  one  time  kept  the  deceased  does  not  sup-gest  a  motive — and 
even  if  it  did,  a  motive  alone  is  not  sufficient  to  constitute  corrobo- 
rative evidence  of  the  facts.  If  therefore  the  1st  witness  is  in  law 
an  accomplice,  I  am  clearly  of  opinion  that  it  would  be  the  duty  of 
the  -ludge  to  direct  the  jury  thjit  there  was  not  sufficient  evidence 
before  them  upon  which  they  would  be  justified  in  finding  the 
accused  guilty. 

Now  is  the  1st  witness  an  accomplice  or  should  his  evidence 
be  treated  as  tho  evidence  of  an  accomplice  ? 

According  to  his  own  account  he  was  cognizant  of  the  crime 
and  concealed  it  for  15  days  and  did  not  divulge  it  until  he  had  a 
cause  of  quarrel  with  the  accused,  and  then  he  accuses  him  of  it 
not  by  going  straight  to  the  police  but  first  when  he  accidentally 
met  the  brother  of  the  deceased  and  then  to  the  police  when  he 
accidentally  met  the  Station  House  Officer.  He  was  in  any  case 
an  accomplice  in  concealing  the  body^  and  his  evidence  is  to  that 
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Bamagwami  extent   at   all   events   the  evidence   of  an  accomplice.     In   hhan 
V.  (Jiandra  Chandra  and  two    others    v.  Qtieen    Empreuft^ ,  the  case 

Emperor,  ^g^^^t  the  accused  rested  mainly  on  the  testimony  of  an  informer 
who  admitted  that,  after  becoming  cognizant  of  the  crime,  he  kept 
quiet  about  it  for  6  days  and  it  was  urged  on  behalf  of  the  accused 
that  even  if  not  an  accomplice  his  evidence  ought  not  to  be  acted 
upon  except  to  the  extent  to  which  it  was  corroborated  by  inde- 
pendent testimony.  In  dealing  with  this  question  in  their  judgment 
at  p.  336  the  Judges  say  : — **we  agree  with  the  learned  Sessions 
''Judge  that  it  would  be  unsafe  in  this  case  to  act  upon  the  unsup- 
'^ ported  evidence  of  Gooroo  Pershad.  We  are  not  prepared  to  say 
"he  is  an  accomplice.  He  may  have  been  one,  but  it  is  impossible 
"  to  say  in  this  case  that  he  helped  in  the  commission  of  the  offence. 
''He  was  undoubtedly  cognizant  of  it  and  omitted  to  disclose  it 
*'for  6  tlays.  From  any  point  of  view  we  do  not  think  that  liis 
"  testimony  is  such  as  to  justify  a  conviction  except  where  he  is 
"corroborated." 

These  observations  exactly  apply  to  the  evidence  of  the  1st 
witness  in  this  case  —and  in  Alimuddin  v.  Qiteen  Empress^,  the 
Judges  say/'  We  cannot  but  regard  the  evidence  of  these  two  wit- 
"  nesses  as  no  better  than  that  of  accomplices.  At  any  rate  they  took 
"  such  a  part  in  this  transaction  as  to  make  it  most  unsafe  for  the 
"  Court  to  rely  upon  their  evidence  unless  corroborated  in  some 
"  material  respect  in  convicting  the  accused." 

In  my  opinion  even  if  the  Ist. witness  was  not  an  accomplice, 
having  regard  to  the  fact  that  he  was  cognisant  of  the  crime  for 
15  days  without  disclosing  it  and  that  he  had  a  cause  of  quarrel 
with  the  accused  at  the  time  when  he  did  disclose  it,  it  would  be 
most  unsafe  to  act  upon  his  evidence  unless  it  was  corrobomted  in 
some  material  particular  connecting  the  accused  with  the  crime, 
and  as  there  is  no  such  evidence,  I  think  the  accused  ought  to  be 
acquitted. 

Even  apart  from  the  necessity  for  corroboration, I  do  not  think 
that  in  this  case  the  accused  ought  to  be  convicted  upon  the  evi- 
dence  given,     I  do  not  think  any  ono  could  say  with  confidence 
u  i.UB,2ic.8W.  a.   I.  L. B,,  JftcTieiL 
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that  the  cuilt  of  the  accused  is  brouffht  home  to  him  or  that  there  Bamagwam! 
°  ^       ^^  Goimden. 

is  not  a  reasonable  doubt  as  to  his  guilt.  v. 

Kmjr 
I  think  no  one  could  rely  upon  the  evidence  of  the  Iso  witness     Emperor. 

even  though  it  did  not  require  corroboration.  Boddam,  J. 

I  would  allow  the  appeal,  and  set  aside  the  conviction  and  sen- 
tence and  acquit  the  accused. 

[Owing  to  this  difference  of  opinion  the  case  was  argued  before 
Mr.  Justice  Bhashyam  AiyangarJ] 

His  Lordship  delivered  the  following 

JUDtrMENT  : — This  case  in  which  the  accased  has  been  sen- 
tenced to  death  on  a  charge  of  murder  has  been  referred  to  me 
under  S.  378  and  429,  Criminal  Procedure  Code,  in  consequence  of 
a  difference  of  opinion  between  the  Officiating  Chief  Justice  and 
Boddawy  J.     The  Sessions  Judge  treated  the  principal  witness  in 
the  case,  viz,,  the  1st  prosecution  witness  as  an  'accomplice*  who 
is  unworthy  of  credit  unless  he  is  corroborated  in  material  parti- 
culars and  in  summing  up  the  case  to  the  assessors  stated  that  it 
would  be  unsafe  to  convict  the  accused  upon  the  evidence  of  such 
a  person  unless  in  respect  of  material  particulars  he  was  corro- 
borated  by   independent   reliable   evidence.     Differing   from    the 
assessors,  he  convicted  the  accused  of  murder  as   in  his  opinion 
the  accomplice  was  corroborated  in  material  particulars  by  independ- 
ent reliable  evidence  notwithstanding  that  he  did  not  rely  upon 
the  evidence  of  the  4th  witness  for  the  prosecution  whose  evidence 
alone  if  believed,  would  corroborate  the  accomplice  in  a  material 
particular  which  would  go  towards  implicating  the  accused  in  the 
murder  of  the  deceased. 

I  agree  with  Boddam,  J.,  that  the  particulars  referred  to  by 
the  Sessions  Judge  in  respect  of  which  the  evidence  of  prosecution 
witness  No.  1  is  corroborated  by  other  reliable  evidence  only  go  to 
show  that  the  deceased  was  murdered  at  or  about  the  time  and 
place  mentioned  by  the  1st  witness  and  that  she  had  been  for  some 
time  in  the  service  of  the  accused  and  probably  in  his  keeping  but 
that  none  of  these  particulars  implicates  the  accused  in  the  murder. 
In  Bex  V.  Wehb^  an  accomplice  was  called  to  prove  the  case 
against  the  prisoners  and  he  stated  that  when  the  robbery  was 


1.    60.  &  P.  606. 
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^mftswami  committed,  the  thieves  took  a  ladder  from  the  premises  of  Mr. 
G^otmden. 

V,  Player.     To  confirm  the  accomplice  Mr.  Player's  servant  was  called 

Emperor.     ^  prove  that  Mr.  Player's  ladder  was  taken  away  on  the  night  on 

„,  •— "        which  the  felony  was  committed  and  counsel  for  the  prosecution 
Bhashyam  "^  ^ 

Aiyangar,  J.  also  proposed  to  caM  other  witness  to  confirm  the  accomplice  as  to 

the   mode  in    which    the   felony   was    committed.      Williama,  J., 

addressing  the  counsel  for  the  prosecution  stated  as  follows : — 

''  You  must  show  something  that  goes  to  bring  the  matter  home  to 

prisoners.      Proving    by   other    witnesses    that   the    robbery  was 

committed  in  the  way  described  by  the  accomplice  is  not  such 

confirmation  of  him  as  will  entitle  his  evidence  to  credit  so  as  to 

affect  other  persons.  Indeed,  I  think,  it  is  really  no  confirmation  at 

all  as  every  one  will  give  credit  to  a  man  who  avoWs  himself  a 

principal  felon  for  at  least  knowing  how  the  felony  was  committed. 

It  has  always  been  my  opinion  that  confirmation  of  this  kind  is  of 

no  use  whatsoever." 

In  Bex  V.  Mootbh'^  before  Alderson^  B.,  and  WHliavia^  J.,  it 
was  held  that  if  A  is  charged  as  a  principal  and  B  as  a  receiver, 
an  accomplice  when  called  to  give  evidence  against  B  ought  to  be 
confirmed  as  to  some  matter  affecting  B  and  a  confirmation  as  to 
the  guilt  of  A  does  not  advance  the  case  against  B ;  and  in  Rex  v. 
Wilkes^  Alderson  B,  in  summing  up,  stated  tliat  there  was  a 
great  difference  between  confirmations  as  to  the  circumstances  of 
the  felony  and  those  which  applied  to  the  individuals  charged,  the 
former  only  proving  that  the  accomplice  was  present  at  the  com- 
mission of  the  offence,  the  latter  showing  that  the  prisoner  was 
connected  with  it  and  that  this  distinction  ought  always  to  be 
attended  to.  In  IL  v.  Wells^  on  an  indictment  against  principal 
and  accessories,  the  case  against  the  principal  was  proved  by  the 
testimony  of  an  accomplice  who  was  confirmed  as  to  the  accessories 
but  not  as  to  the  principal.  lAtth  dale,  J.,  held  that  there  being  no 
confirmation  against  the  principal  felon  the  case  failed  altogether. 
In  a  learned  note  by  the  Reporter  this  ruling  is  criticised  but  the 
criticism  is  really  a  criticism  of  the  longstcmding  and  '  hallowed  ' 
rule  of  practice  of  advising  the  jury  not  to  convict  on  tlie  testimony 
of  an  accomplice  unless  he  is  corroborated  in  material  particulars. 

If  the  1st  ^vitness  for  the  prosecution  was  really  an  accomplice 
and  the  trial  was  before  a  jury  I  should,  in  drawing  the  attention 
2.    7  C*  P.  270.        3.    (I6i<J.a70f.        4.     1  M.  &  M.  336. 
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of  the  jury  to  this  practice,  explain  that  there  was  no  corroboration  Ramaawainl 
of  the  accomplice  in  a  material   particular  implicating  tlie  accused      ^*^"vl  ^** 
in  the  murder  unless  they  believed  the  evidence  of  the  4th  witness     Em^"^ 
for  the  prosecution,  but  I  should  add  that  even  if  they  did   not 


.  Bhaahyam 

believe  prosecution  witness  No.  4,  the  con\nction  of  the  accused  on  Aiyangar,  J. 

the  uncorroborated  testimony  of  the  accomplice  is  perfectly  legal 
and  that  it  would  be  their  duty  so  to  connct  him  if  they  believed 
the  accomplice  and  gave  credit  to  lus  evidence.  I  am,  however, 
unable  to  agree  with  Boddam,  J.,  that  if  the  1st  witness  was  in  law 
an  accomplice  ''it  would  be  the  duty  of  the  Judge  to  direct  the 
jury  that  there  was  not  sufficient  evidence  before  them  upon  which 
they  would  be  justified  in  finding  the  accused  guilty,"  and  with  all 
respect  1  should  say  that  this  would  be  a  misdirection.  In  Rex  v. 
Boyen^ ,  Cockhurn,  C.  J,  adverting  to  counsels  argument  that 
martin  B,  ought  to  have  directed  the  jury  not  to  act  upon  the  un- 
corroborated testimony  of  an  accomplice,  protested  against  it  being 
the  duty  of  the  Judge  to  direct  the  jury  to  acquit  because  the 
evidence  of  an  accomplice  is  uncorroborated  and  added  that  the 
Judge  ought  not  to  have  told  the  jury  to  acquit  if  the  witness  was 
uncorroborated.  It  may  be  that  except  under  very  special  circum- 
stances the  settled  course  of  practice  is  not  to  convict  a  prisoner 
upon  the  sole  and  uncorroborated  testimony  of  an  accomplice  and 
if,  in  the  opinion  of  the  Judge,  there  are  no  special  circumstances, 
which  would  induce  him  to  give  credit  to  the  evidence  of  the 
accomplioe  and  convict  the  prisoner  on  his  sole  uncorroborated 
testimony  ha  may  no  doubt,  under  sub-section  2  of  S.  298  of  the 
Code  of  Criminal  Procedure,  express  such  opinion  to  Jury  and  in 
that  sense  advise  them  to  acquit  the  prisoner.  Under  sub-secdons 
(2)  and  (3)  of  S,  289  of  the  Code  of  Criminal  Procedure  it  is  clear 
that  it  is  only  in  cases  in  which  the  Court  considers  that  there  is  no 
evidence,  on  behalf  of  the  prosecution  that  the  ai^cused  committed 
the  offence,  that  the  Jury  can  be  directed  to  return  a  verdict  of 
'  not  guilty.' 

The  Sessions  Judge's  view  that  the  1st  prosecution  witness 
is  an  accomplice,  is  however  clearly  untenable  and  the  learned 
counsel  for  the  appellant  while  conceding  that  the  witness  is  not 
an   'accomplice'  iu   the  strict   sense  of   the  term,   contends  on 

1.    9  0ozC.  G.  32atp.  35. 
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Bamaawami  the  authority  Ishan  Chandra  v.  Queen  Empress^  and  Alimuddin 

V.  V.  Queen  Empress*    that   the    Ist  witness   is  a  quasi-accompHce 

Em^ror  ^"^  ^^  better  than  an  accomplice  and  that  it  would   be  unsafe 

to  convict  the  accused  upon  his  uncorroborated  testimony.     The 

Bhashyam  ,  .       * 

Aiyangar,  J.  Ist  ^witness  who  IS  a  servant  or  the  accused  was  in  no  way 
privy  to  the  murder  of  the  deceased.  His  evidence  is  that 
after  the  accused  had  murdered  the  deceased  he  came  to  the 
pen  to  which  the  witness  had  returned  after  seeing  the  accused  to 
strike  the  deceased  a  blow  with  the  crow-bar,  and  called  upon  him 
to  come  and  help  him  to  put  the  deceased's  body  into  the  cholam- 
pit,  that  he  refused  to  do  so,  though  he  accompanied  the  accused 
to  the  spot,  that  the  accused  alone  dragged  the  body  by  the  legs 
the  one  hundred  yards  to  the  cholam-pit  and  that  after  putting  it 
in  replaced  the  stone  over  the  opening  and  covered  it  over  with 
earth,  after  which  the  accused  went  home  and  the  witness  to  the 
pen.  The  Sessions  Judge  considers  it  unlikely  that  the  witness 
ventured  to  diiiobey  the  accused  and  says  that  he  has  ^  little  doubt 
that  the  witness  helped  to  put  the  body  in  the  cholam-pit,  though 
he  now  very  naturally  disclaims  having  done  so  as  he  is  afraid  to 
admit  having  had  any  hand  in  the  disposal  of  the  corpse  himself.' 
This  is  by  no  means  improbable  ,  and  assuming  that  the  witness 
did  assist  the  accused  to  hide  the  body  with  the  intention  of 
screening  him,  his  master,  from  punishment,  he  would  be  guilty  of 
an  offence  under  S.  201  of  the  Indian  Penal  Code.  But  whether 
this  be  so  or  not,  he  is  guilty  of  an  offence  under  S.  202,  Indian 
Penal  Code,  as  he  was  legally  bound,  under  S.  44  of  the  Criminal 
Procedure  Code,  forthwith  to  give  information  to  the  nearest 
Magistrate  or  Police  Officer,  of  the  commission  of  the  murder  of 
which  he  was  aware  and  the  fact  that  he  gave  such  information 
about  a  fortnight  afterwards — when  he  had  quarrelled  with  the 
accused  will  not  altogether  exculpate  him.  It  is  unnecessary  to 
repeat  the  reason  given  by  the  Officiating  Chief  Justice,  in  which  I 
fully  concur,  for  holding  that  the  witness  cannot  be  regarded  as  an 
*  accomplice '  in  the  crime  for  which  the  accused  is  now  under  trial 
and  with  all  deference  I  am  constrained  to  dissent  from  the  view 
taken  by  the  learned  judges  of  the  Calcutta  High  Court  in  the 
cases  above  noted,  that  the  evidence  of  a  witness  who,  like  the  1st 
prosecution  witness  in  the  present  case,  has  helped  the  ax^cused  to 
1.    1.  L.  B.,  21  C.  828.  2.    I.  L.  B.,  23  C.  361. 
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conceal  the  corpse  of  the  person  murdered  or  has  omitted  to  give  RamaBwami 
information  of  the  murder  of  which  he  was  aware,  should  be  regard-      '   v. 
ed  and  tested  as  that  of  an  accomplice  and  not  acted  upon  unless     E^*"*^op 

corroborated  in  material  particulars.     In  regard  to  the   testimony        

of  accomplices  or  partictpes  cntmnis,  there  is  no  doubt  the  maxim  Aiyangar,  J. 
that  an  accomplice  is  unworthy  of  credit  unless  he  is  corroborated 
in  material  particulars  and  this  rests  n^it  on  any  rule  of  law  but 
only  *  on  a  rule  of  practice  which  has  became  so  hallowed  as  to  be 
deserving  of  respect/  But  there  is  no  authority  whatever  in 
English  Law  which  warrants  the  extension  of  this  maxim  to  persons 
who  are  not  accomplices,  as  in  the  Calcutta  cases  (referred  to)  ; 
and  I  do  not  think  it  will  be  in  furtherance  of  justice  to  regard 
another  class  of  witnesses  as  ^wa^*t-accomplices  and  to  extend  the 
maxim  to  them.  It  is  very  doubtful  whether  even  the  practice 
which  has  become  *  hallowed '  by  time  "  is  not  one  of  the  instances 
in  which  the  law  of  the  country  has  been  subtilised  for  the  pro- 
tection of  individuals  (including  notably  corrupt  officials)  and  not 
for  the  furtherance  of  justice."  The  rule  of  law  that  a  conviction 
upon  the  uncorroborated  testimony  of  an  accomplice  is  not  illegal 
[vide  S.  183  of  the  Evidence  Act)  is  practically  rendered  nugatory 
oy  this  rule  of  practice  with  the  further  result  that  there  is  strong 
temptation  to  suborn  evidence  to  corroborate  the  accomplice  on  a 
material  particular  and  when  such  corroborative  evidence  is  forth- 
coming it  acquires  undue  importance,  and  this  as  well  as  the  evidence 
of  the  accomplice  are  both  easily  crmlited. 

The  appellant's  counsel  next  urges  that  the  evidence  of  the 
1st  witness  h  in  itself  untrustworthy  and  that  the  conviction  ought 
to  be  quashed;  and  I  now  proceed  to  consider  the  evidence  in  the 
case  without  being  hampered  by  any  artificial  rule  or  test  for 
appreciating  the  evidence.  The  1st  witness  is  a  lad  of  between  16 
and  18  years  of  age  and  had  been  in  the  service  of  the  accused  for 
about  two  and  a  half  years.  The  deceased  Angayi  was  the  wife  of 
a  resident  of  the  same  village  as  the  accused,  but  had  been  deserted 
by  her  husband  who  had  disappeared  from  the  village.  She  was 
afterwards  doing  cooly  work  and  was  for  nearly  two  years  in  the 
accused's  service,  living  in  his  house  and  cooking  for  him,  the 
accused's  firsi  wife  having  deierted  him  and  subsequently  died. 
Ist  prosecution  witness  says  that  Angayi  was  in  the  accused's  keep- 
ing and  that  after  he  had  married  again  in  September  or  October 
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Bamaswami   1902,  he  «eut  away  Angayi,  who  was  then  pregnant,  to  Kariyam- 
V.  patti,  giving  her  some  money,  that  5  or  6  days  afterwards  she  came 

EnmoMir.  '^^  ^  ^^^  accused  With  her  younger  brother  (2nd  prosecution 
— -  witness),  that  she  was  then  given  some  more  money  and  sent  to 
Aiywigar,  J.  another  village,  Appayanpatti,  that  subsequently  she  used  to  come 
frequently  to  the  garden  of  the  accused  and  ask  him  for  money 
and  would  remain  in  the  field  and  not  leave  it  until  she  was  given 
some  money,  and  that  on  the  8th  June  1903 — ^the  day  preceding 
the  festival  of  the  Mariaraman  temple  in  a  neighbouring  village — 
she  came  to  the  garden,  dunned  the  accused  for  money,  threaten- 
ing that  she  would  complain  to  the  Pattagar  and  his  relations  and 
disgrace  him  if  he  did  not  pay  her  and  persisted  in  staying  in  the 
garden.  After  referring  to  the  engagements  of  the  day  &c.,  the 
witness  then  states  that  the  accused  went  in  the  night  to  where  the 
deceased  was  lying  (in  the  field)  and  that  when  he  (the  witness) 
was  giving  food  to  the  dogs  at  the  pen  he  heard  a  cry  of  *  Aiyoh ' 
and  thinking  the  accused  was  beating  the  deceased  he  went  and 
looked  and  then  saw  the  accused  strike  the  deceased  on  the  head 
with  a  crow-bar.  After  referring  to  the  throwing  of  the  corpse 
into  the  cholam-pit,  the  witness  says  that  he  was  warned  by  the 
accused  next  morning  not  to  disclose  the  matter  to  any  one  and 
that  if  he  did  so  he  would  not  pay  him  Cthe  witness)  the  money 
(belonging  to  the  witness)  which  the  accused  had  in  his  hands  and 
that  he  would  deal  with  him  as  with  the  deceased,  that  about  12 
days  afterwards  there  was  some  quarrel  between  the  witness  and 
the  accused  about  the  witness  buying  a  cow  out  of  the  money  due 
to  him  from  the  accused  and  about  the  sale-proceeds  of  two 
goats  sold  by  the  witness,  that  he  therefore  did  not  go  as 
usual  to  the  pen  but  remained  in  the  house  of  Palanimalai 
Goundan,  and  that  the  accused  came  there,  dragged  him  by 
force  and  beating  him  took  him  to  the  garden  threatening  to 
throw  him  into  the  cholam-pit,  and  made  him  sleep  by  him.  The 
witness  got  up  at  4  o'clock  in  the  morning  and  escaping  from  the 
accused  gave  information  of  the  murder  to  Angayi's  brother  and  to 
the  Station  House  Officer  whom  he  met  on  the  way.  He  then 
pointed  out  the  cholam-pit  where  the  corpse  was  discovered. 
On  the  same  day  an  inquest  was  held  and  a  statement  was  taken  by 
the  Sub-Magistrate  from  this  witness,  which  substantially  tallies 
with  the  evidence  given  by  him  at  the  trial.  The  evidence  of  this 
witness  that  Angayi  was  in  the  keeping  of  the  aocused  reoeives 
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corroboration  from  the  evidence  of  Angnyi's  brother,  who  says  that  Rama^wami 

himself  and  liis  uncle's  son  went  to  Kariyampattj,  took  the  deceased       ^^^  ^^ 

from   there  to  the  accused's  house  and  in  the  presence  of  some       ^^ 

Emperor* 
people  who  mediated  he  demanded  some  maintenance  for  his  sister.        

The  4th  witness  for  the  prosecution  says  that  on  the  8th  June  Aiyan^™J. 
1903 — the  day  before  the  festival — he  went  to  the  accused's  garden 
to  demand  wages  due  to  him  and  that  he  then  saw  the  deceased 
dunning  the  accused  for  money.  The  Sessions  Judge  in  paragraph 
13  of  his  judgment  says  that  this  witness  is  probably  a  false 
witness^  though  he  gives  or  suggests  no  reason  for  discredit- 
ing him.  I  myself  see  no  reason  for  discrediting  the  witness,  but 
in  a  case  of  this  kind  I  prefer  to  accept  the  opinion  of  the  Sessions 
Judge  in  the  matter  and  not  to  base  my  conclusion  on  his  evidence. 
The  evidence  given  by  the  1st  witness  is,  in  my  opinion,  thoroughly 
trustworthy  and  convincing.  The  fact  that  he  did  not  disclose  the 
matter  until  he  was  beaten  and  ill-treated  by  the  accused  and  the 
fact — if  fact  it  be — ^that  he  assisted  the  accused  in  hiding  the 
corpse  are  not  circumstances  affecting  the  credit  to  be  given  to  his 
evidence ;  and  I  am  prepared  to  assume  tliat  but  for  the  quarrel 
between  him  and  the  accused  and  the  ill-treatment  to  which  the 
witness  was  subjected,  he  would  not  have  been  actuated  by  any 
sense  of  public  duty  to  disclose  the  commission  of  the  murder  by 
his  master  and  patron.  A  fortnight  having  elapsed  since  the 
commission  of  the  murder  and  the  burying  of  the  corpse  in  the 
cholam-pit  without  anybody  even  knowing  of  the  disappearance 
of  the  deceased  or  making  enquiries  about  her,  the  accused  would 
have  felt  perfectly  secure  and  in  a  moment  of  irritation,  when  he 
beat  and  ill-treated  the  witness,  the  idea  could  not  have  struck  him 
that  it  was  still  in  the  power  of  his  servant  boy  to  divulge  the 
matter  and  bring  him  into  trouble. 

The  learned  counsel  for  the  appellant  is  unable  to  suggest  any 
reasonable  hypothesis  as  to  the  murder  of  the  deceased,  and  believ- 
ing fully,  as  I  do,  that  the  evidence  given  by  the  1st  witness  is 
trustworthy  and  substantially  true,  I  must  hold  that  the  accused 
has  been  rightly  convicted  of  murder.  He  committed  the  murder 
deliberately  and  with  a  deadly  weapon  and  I  regret  that  I  am  un- 
able to  see  any  provocation  or  other  extenuating  circumstance 
which  would  justify  the  substitution  of  the  sentence  of  transporta- 
tion for  life  for  the  sentence  of  death.  I,  therefore,  confirm  the 
sentence  passed  by  the  Sessions  Judge  and  dismiss  the  appeal. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Benson,  Mr.  Justice  Boddam 
and  Mr.  Justice  Bhashyam  Aiyangar. 

Annakumara  Pillai     ...  ...     Petitioner*  (Co«ipZatna»/). 

V. 

Muthupayal  and  others  Accused. 

Annaknmaru    Indian  Penal  Code,  S.  379— PalJk'«  Bay— Gulf  of  MantHir--C}ujnk»— Subject  of  theft— 
Pillm  y^^  natnros—Projierty  in  Chank-beds. 

V. 

Mnihupaya  .  paifg  Bay  being  an  arm  of  the  soa  Jand-locked  by  His  Majesty's  Dorainions  and 

the  islands  in  it  also  foiining  port  of  liia  territories  is  not  to  be  regarded  as  an  open 
Boa  ontside  the  territorial  jnnsdiction  of  His  Majesty,  but  is  an  integral  part  of  His 
Majesty's  Dominions. 

ChAnks  are  not  fish.  They  are  not  ferw  iMtura;  but  are  dumiim  natures  and 
must  be  placed  in  the  same  category  as  oysters  so  as  to  be  the  subject  of  iheft. 

The  Rajah  of  Ramnnd  has  the  monopoly  of  taking  chanks  in  Talk's  Bay,  and  he 
or  the  person  claiming  under  him  must  in  law  be  regarded  as  being  in  possession  of 
the  chank»bed  propter  impoienUam. 

A  person  taking  chanks  out  of  the  chank-bcd  in  the  possoHsion  of  the  Raja 
removes  movable  property  out  of  the  possession  of  the  Rija  and  will  be  guilty  of 
thoft  under  S.  379,  Indian  Penal  Code. 

The  Gulf  of  Mannar  is  also  similar  to  Talk's  Bay  and  chanks  in  the  chank-beds 
of  that  Gulf  may  also  be  subjects  of  theft. 

Petition  under  Ss.  436  and  439  of  the  Criminal  Procedure 
Code,  praying  the  High  Court  to  revise  the  order  of  the  Head 
Assistant  Magistrate  of  Ramnad^  dated  7th  May  1903  in  C. 
C.  No.  17  of  1903.  (Criminal  Revision  Case  No.  39  of  1903  on 
the  file  of  the  Sessions  Court  of  Madura). 

8.  Srinivasaiyangar  for  petitioner. 

P.  S,  8iva»wami  Aiyar  for  the  accused. 

JUDGMENTS:!— TAe  Officiating  Chief  Justice.— The  petitioneT 
preferred  against  the  accused  a  complaint  of  theft  in  that  the  latter 
had  removed  a  quantity  of  chanks  from  a  portion  of  the  bed  of  the 
sea  on  the  Coromandel  Coast,  it  being  alleged  by  the  petitioner 
that  he  was  entitled  to  them  as  one  claiming  under  the  Raja  of 

•  Crl.  R.  Case  No.  313  of  1908.  12th  January  1904. 

(Crl.  R.  P.  No.  217  of  1903.)  1 2and  December  1908. 
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Ramnad,  and  that  the  right  to  all  chanks  to  be  found  in  certain  AjmatoMiani 
specified  localities  on  the  Ramnad  coast  inclusive  of  the  portion  in  v. 

question   was,  from    time  immemorial,  vested  exclusively  in   the        _S. 
holders  of  the  Ramnad  Zamindari.     The  Head  Assistant  Magis-    ^J^^** 
trate  of  Ramnad,  after  examining  some  only  of  the  witnesses  cited 
by  the  petitioner,  dismissed    the   complaint   on   the   analogy    of 
decisions  passed  with  reference  to  charges  of  theft  of  fishes  in  open 
waters. 

The  questions  which  arise  for  determination  in  the  present 
case  are: — 

1.  (o).     Whether  live  chanks  not  actually  seized  but  remain- 

ing free  in  their  natural  habitat  in  the  bed  of  the 
sea  are  the  subject  of  property  ? 
(o).     Whether  a  taking  of  them  would  not  constitute  theft 
even  if  they  are  the  subject  of  property  't 

(r).  Is  *  possession  '  within  the  meaning  of  S.  379  of  the 
Indian  Penal  Code  predicable  in  respect  of  them^ 
with  reference  to  persons  entitled  to  them  ? 

2.  If  those  questions  are  to  be  answered  iu  the  affirmative^ 
whether,  in  the  circumstances  of  the  present  case,  the  complainant 
is  in  law  precluded  from  establishing  an  exclusive  right  to  such  of 
them  as  exist  beyond  a  marine  league  from  low  water-mark  ':* 

3.  Whether  the  courts  of  this  country  have  jurisdiction  to 
try  charges  of  theft  of  chanks  when  the  removal  of  the  chanks  is 
from  a  locality  outside  the  said  mariue  league  limit  ? 

It  is  necessary  to  preface  the  discussion  of  these  questions 
with  a  few  genei*al  observations.  Chanks  are  molluscs  being  species 
of  the  genus  Turbinella.  They  are  found  on  the  coast  of  the 
present  districts  of  Madura  and  Tinnevelly  on  the  one  side  and  of 
Ceylon  on  the  other  (Balfour's  Cyclupa)dia  of  India^  3rd  Edition^ 
Vol.  I,  p.  85(5).  Iliey  thrive  in  sand-beds  in  the  seabbttom,  the 
sand  being  oE  a  special  nature  locally  called  'puchimanaP  or 
sand  breeding  worms  (on  which  the  chanks  feed) — Report  on 
chank  and  Peari-Fisheries  by  Mr.  H.  S.  Thomas  (1884)  p.  16, 
8.  45.  Such  beds .  exist  all  along  the  abovementioned  coasts 
in  depths    of    2    to    10    fathoms    or    thereabouts.       (Balf our'§ 
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Annakmnaru  Cvclopajdia,  3rd  Edition,  Vol.  I,  p.  656,)  and  Dr.  Thurston's  Notes 
'  Pilloi 
V.  on  Pearl  and  Cliank  Fisheries  and   Marine   Fauna  of  the  Gulf  of 

Mnthnpayal.  Mannar  (1890)    pp.  11  and  31.      These   beds    as  well  as   the    l)eds 

Offg:.  Chief   of    pearls,    oysters    (oysters     unlike    chauks   affect   rocky  ground, 

Mr.  Thomas' Report,  p.  15;  S.  45),  the  two   often    lying   not   far 

from  each  other,    are   to  be   found  at   varying  distances   from  the 

shore,  tho  furthest  being  20  miles,  though  they  geneially  lie  much 

nearer    (Dr.   Thurston^s   Notes,   pp.    17   and    109,    Kncyclopasdia 

Britannica,  9th  Edition,  Vol.  V,  p.  364.)     The  beds  are  of  different 

sizes,  some  being  of  very  considerable  extent,  as  for   instance,  the 

Muttuwarttu  Par   (5  miles  off  the  coast   of  Ceylon    in  Dutch  Bay) 

which  is  3  miles  by  Ik  miles  (Dr.  Thurston's  Not^s,  p.  103).      The 

situation   of  the  beds   has  been  mapped  out   and  details    thereof 

recorded    by   the   respective   authorities,    (for    Madras   Fisheries, 

see  App.  B.  to  Mr.  Thomas'  Report)  and  the  Ceylon  legislature  have 

in  respect  of  the  beds  belonging  to  that  colony   jiassed  ordinances, 

the  earliest,  so  far  as  appears,  having  been  enacted  in  1811. 

The  chanks  are  not  fixed  to  the  localities  they  are  found  in, 
but  their  power  of  locomotion  is  very  limited,  some  experiments 
showing  that  they  move  a  foot  in  1 J  minutes  to  2^  minutes  (Mr. 
Thomas^  Report,  pp.  32  and  104)  being  in  this  respect  similar  to  pearl 
oysters  (Mr.  Thomas'  Report,  p.  5,  S.  11),  Chanks  alive  are  known 
as  green  chanks,  while  shells  of  dead  ones,  also  to  be  found  in  the 
beds,  go  by  the  name  of  white  chanks  (Balfour's  CyclopaDdia,  Vol.1, 
p.  656).  They  are  fished  up  by  divers  who,  with  bags  round  their 
necks,  dive  and  grope  over  the  bottom,  20  chanks  being  reckoned 
a  good  liaul.  The  divers  never  go  beyond  12  or  13  fathoms  and 
seldom  over  9  (Mr.  Thomas'  Report,  p.  26,  S.  85,  and  Mr.  Emerson 
Tennent's  Ceylon,  5th  Edition,  Vol.  II,  p.  564). 

Chank  shells  have  long  been  used  in  this  country  for  various 
purposes.  Bracelets  are  made  out  of  them  and  are  worn  largely 
by  women  in  the  Northern  parts  of  India,  workmen  most  skilled  in 
making  them  being  found  at  Dacca.  Another  use  for  them  is  in 
connection  with  Hindu  temples  and  worship,  the  shells  being  con- 
sidered to  possess  purity,  while  inferior  shells  find  their  use  in 
native  homes  as  vessels  for  feeding  children.  It  may  also  be 
added  that  native  medical  men  make  preparations  out  of  the 
shells  and  that  the  shells  are  sometimes  buried  with  the  bodies 
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of  opulent   persons.     Valampuri  chanks  or  shells  with   the  whirl  Amnakumam 
on  the  right  are  specially  prized  and  fetch  high  prices.     A  chank  v.^ 

of  this  description  was  among  the  presents  sent  by  one  of  the  *^"^^°P»3'^' 
kings  of  Ceylon  to  Asoka  in  B.  C.  306  (Tennent's  Ceylon,  Vol.  I,  ^^e-  Chief 
p.  446).  Naturally,  therefore,  there  has  been  a  considerable  trade 
in  chanks  from  very  remote  times,  and  the  allusion  to  them  in 
the  Cosmos  Indicopleustes  and  by  Abu  Said  in  his  Voyages  Arabes 
points  to  the  existence  of  the  trade  as  early  as  the  6th  century 
(Balfour's  Cyclopaedia,  Vol.  I,  p.  656.) 

And  chanks  as  well  as  pearl-oysters  while   still  in  the  beds 
have    always   been    taken    to  be   the  exclusive    property    of  the 
sovereign,  by  whom,    consequently,   they    have  been    conserved; 
and  the  fishery  operations  connected   therewith  have  always  been 
carried  on  under  state  control  and  have  formed  a  source  of  revenue 
to  the  exchequer.      The  Setupatis  of  Eanmad  appear  to  have  en- 
joyed both  the  pearl  and  the  chank  fisheries  on  the  Ramnad  coast 
while  they  were   feudatory  chiefs,   but  when   they  ceased  to   be 
such  the  right  to  peai^l  fisheries  on  the  coast  wns  apparently  taken 
away,  the  right   to  the  chank   fisheries   alone    being   continued  to 
them.     It  has  been  viewed  by  some  that  chank  fishery  operations 
tend  to  injure  pearl  oysters  and  this  view  has  led  to  the  disconti- 
nuance   of  chank  fisheries   on  the  Ceylon  coast.      Such  a  notion, 
however,   has    been     strongly  controverted     and     has     not    been 
acted   upon  with   reference   to  the   fisheries     on   our   coast   (Mr. 
Thomas'     Report,   p.     15,     S.    44J.       Our     chank     fisheries    are 
worth    to    Government  from    four    to    five    times    as    much    as 
oar    pearl    fisheries    and    may,    it    is   said,   easily   be  raised    to 
half  the  present  value  of  the  Ceylon  pearl  fisheries  (Mi\  Thomas' 
Report,  p.  28,  S.  91).     These  latter  brought  in  to  the  State  in  a 
certain  year  towards  the  close  of  the  I8th   century  as  much  as 
£  140,000    though,    under  subsequent  management,   the  revenue 
has  never  exceeded  £  87,000  in  any  one  year  (Encyclopasdia  Bri- 
tannica,   Vol.  V,   p.   364).     According  to   Dr.  Balfour   the  rents 
received  annually  in  respect  of  chank  fisheries  by  the  Government 
of  Madras  was  about  £  1,000,  those  received  by  the  Setupatis  of 
Ramnad   being  £  500  (Vol.  I,  p.  656).     According  to  the  latest 
information  available  the  average  revenue  during  the  25  years  from 
1876-77  to   1902-03  (not  reckoning   1884-85   in  which  for     some 
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Annakninara  reason  not  apparent  there  was  no  fishery)  derived  by  the  Madras 
V.  Government  from  the  chank  fisheries  under   the   control   of   the 

Mnthupayal.  Superintendent  of  Fisheries  at  Tuticorin  amounted  to  Es.  12,000 
Offg.  Chief  (in  round  numbers)  the  maximum  derived  in  any  one  year  being 
Ju8tic6.  ^^^^  ^^  1881-82,  viz  ,  Rs.  28,000  fG.  O.  No.  1025,  dated  Cth  Octo- 
ber 1903).  It  may  not  be  superfluous  to  note  that  artificial 
culture  of  pearl  oysters  is  not  deemed  to  be  impracticable,  though 
whether  that  would  be  remunerative  has  been  doubted  (Mr.  Tho- 
mas' Report,  p.  27,  S.  87). 

With  these  observations,  I  shall  now  proceed  to  discuss  the 
questions  stated  above  in  their  order. 

Though  undoubtedly  what  may  properly  be  spoken  of  as  fishes 
in  the  open  sea  are  fercB  naturm  and  do  not  form  the  subject  of 
property  until  actually  seized,  yet  I  am  unable  to  accept  the  argu- 
ment of  Mr.  Sivaswaray  Aiyer  on  behalf  of  the  accused  that  chanks 
stand  on  an  analogous  footing.  Certainly  there  can  be  no  com- 
parison between  animals  like  fishes  which  roam  over  the  wide 
expanse  of  the  waters  darting  about  with  extreme  rapidity  and 
which  are  endowed  with  the  power  of  eluding  attempts  to  take 
them  unaided  by  special  contrivances,  and  such  localized  slow 
creatures  as  chanks  which  a  diver  can  pick  up  with  the  same  ease 
with  which  he  can  take  pebbles  at  the  sea  bottom.  It  seems  to 
me  that  with  reference  to  the  question  of  property  under  consider- 
ation there  is  more  analogy  between  chanks  and  pearl  oysters  on 
the  one  hand,  and  on  the  other,  the  ordinary  edible  oyster  which 
has  formed  the  subject  of  judicial  determination  with  reference 
to  that  question.  So  far  as  that  is  concerned  the  circumstance 
that  *'  edible  oysters, '^  borrowing  the  words  of  Mr.  Thomas,  '*  are 
from  the  time  they  are  precipitated  as  spat  immovably  cemented  for 
life  to  rock  if  they  chance  to  fall  on  rock,  or  if  they  fall  on  mud 
He  by  their  weight  helplessly  on  their  heavy  convex  side,''  while 
pearl  oysters  are  not  so  sedentary  but  can  move  very  slowly 
about,  is  immaterial.  The  observations  of  Green,  C.  J.,  in  Sixite 
V.  Taylor^,  (decided  by  the  Supremo  Court  of  New  Jersey)  where 
the  prisoner  was  convicted  of  theft  of  oysters,  deserve  consider- 
ation. He  said  *^  It  is  objected  that  oysters  being  animals /er<B 
naturm  there  can  be  no  property  in  them   unless  they  be  dead  or 

1.     3  Dufccher    117  j  72  Am.  Dec.  atlp.  S47. 
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reclaimed^  or  tamed^  or  in  the  actual  power  or  possession  of  the  Annakumitfii 
claimant)  and  that  the  want  of  such  an  averment  is  a  fatal  defect         v. 
in  the  indictment  *  *  *   The  principle  as  applied  to  animals  ferod  ^"^^^y*'- 

fiaiurod  is  not  questioned.     But  oysters    thoa^rh  usually  included    ^"J?*  p**^^ 

.       ,      ,  .1.1  Justice, 

in  that  description  of  animals  do  not  come  withm  the  reason  or  ope- 
ration of  the  rule.  The  owner  has  the  same  absolute  property  in 
them  that  he  has  in  inanimate  things  or  in  domestic  animals.  Like 
domestic  animals  they  continue  perpetually  in  his  occupation  and 
without  straying  from  his  house  or  person  ;  unlike  animals /erco 
naturcB  they  do  not  require  to  be  reclaimed  or  made  tame  by  art, 
industry  or  education,  nor  to  be  confined  in  order  to  be  within  the 
immediate  power  of  the  owner.  If  at  liberty  they  have  neither 
the  inclination  nor  the  power  to  escape.  For  the  purpose  of  the 
present  enquiry  they  are  obviously  more  nearly  assimilated  to  tame 
animals  than  to  wild  ones  and  perhaps  more  nearly  to  inanimate 
objects  than  to  animals  of  either  description'^^. 

These  observations  seem  to  me  to  be  substantially  applicable 
to  chanks  and  pearl  oysters  which  may,  therefore,  with  perfect 
propriety,  be  treated  as  standing  on  a  par  with  feroe  domitoe  and 
like  them  the  subject  of  absolute  property.  Supposing,  however, 
they  should  be  treated  differently  from  feroe  domitoe,  there  ought, 
having  regard  to  the  extremely  limited  power  of  locomotion 
possessed  by  these  creatures,  to  be  no  hesitation  in  holding,  as 
contended  for  by  Mr.  Srinivasa  Aiyangar  for  the  petitioner,  that 
they  are  the  subject  of  property  propter  impotentiam.  As  to  the 
extent  of  the  property,  however,  the  result  should  be  the  same,  in 
view  of  their  weakness  in  the  matter  of  locomotion  being,  unlike 
as  in  the  case  of  the  young  of  birds,  to  which  reference  was  made 
in  the  argument,  not  a  temporary  but  a  permanent  condition.  If 
it  would  be  going  too  far  to  ascribe  absolute  property  on  the  said 
ground,  they  would  certainly  be  the  subject  of  qualified  property 
t.  e.f  they  would  belong  to  him  on  whose  bind  they  exist  so 
long  as  they  do  not  migrate  therefrom  and  pass  away  else- 
where, even  supposing  they  are  likely  to  do  so.  Apart  too, 
from  this  view  it  would  be  impossible  to  ignore  the  fact  that 
for  ages  in  this  country  chanks  and  pearl  oysters  have  been 
owned  and  enjoyed  by  the  sovereign  as  belonging  by  prerogative 


1.    8  Dntoher  117  ;  72  Am.  Dec.  at  p.  347. 


Digitized  by  ViiOOQIC 


254  THE    MADBAS    LAW   JOURNAL    BEPORTS.  [VOU    XIV 

Annakumapu  right  exclusively  to  him,  a  fact  from  which  it  must,  with   refer- 

V.  ence  to  the  crown  and  persons  having  similar  right,  be  held  that 

Mutjipaya.  ^j^^j^  rotione  jirivilegiiy  are  the    subjects  of  property  absolute  or 

Offg.  Chief   qualified  according  to  the   view  to   be  taken  with    reference  to 
Justice.  " 

the  nature  and  capacity  of  the  animals  themselves.  If,  with  refer- 
ence to  such  considerations  the  animals  are  only  the  subject  of 
qualified  property,  the  owner  of  the  exclusive  right,  can  claim 
them  of  course  only  so  long  as  they  do  not  migrate  beyond  the 
limits  within  which  the  right  is  exercisable. 

Turning  now  to  branch  (6)  of  the  question  under  consider- 
ation, the  objection  that  live  chanks  even  if  a  subject  of  property 
are  not  the  subject  of  larceny  would  seem  to  have  reference  to 
the  rule  of  English  Criminal  Law  thus  stated  in  Hale's  Pleas 
of  the  Crown.  "  Larceny  cannot  be  committed  in  some  things 
whereof  the  owner  may  have  a  lawful  property,  and  such  where- 
upon he  may  maintain  an  action  of  trespass,  in  respect  of  the 
baseness  of  their  nature,  as  mastiffs,  spaniels,  grey-hounds,  blood- 
hounds, or  of  some  such  things  wild  by  nature  yet  reclaimed  by- 
art  or  industry  as  bears,  foxes,  ferrets,  etc.,  or  their  whelps  or 
calves,  because,  though  reclaimed,  they  serve  not  for  food  but 
pleasure,  and  so  differ  from  pheasants,  swans,  etc.  ma<le  tame, 
which  though  wild  by  nature,  serve  for  food.''  But  surely  it  would 
not  be  right  tj  impute  baseness  within  the  meaning  of  the  said 
rule  to  creatures  like  these  in  question  so  harmless  during  life 
and  so  useful  after  death,  one  description  of  them  leaving  what 
as  already  stated  lends  itself  to  so  many  uses  in  this  country  and 
the  other  containing  what  on  account  of  their  beauty  and  rarity 
have  always  been  among  the  choicest  objects  of  the  jewellers' 
art.  If  a  place  must  be  found  for  such  members  of  the  animal 
kingdom  in  the  classification  of  English  criminal  law,  they  ought 
certainly  to  he  treated  as  animals  highly  serviceable  to  man, 
though  otherwise  than  as  food  and  such  serviceableness  must 
according  to  the  principle  of  the  authorities  be  held  to  make  them 
the  subject  of  larceny,  considering  how  the  law  views  the  case  of 
another  animal,  prized  not  as  food,  the  rule  as  to  which  is  express- 
ed  quaintly  enough  thus  ;  "  Only  of  the  reclaimed  hawk,  in  respect 
of  the  nobleness  of  its  nature  and  use  for  princes  and  gre^t  men, 
larceny  may  be  committed"  (Hale's  Pleas  of  the  Crown,  Vol.  I. 
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p.  512).      However   this  may  be,  it  is  scarcely  necessary  to   say  Annakumam 
that,  under  our  own  criminal  law,  subject  only  to  the  exception  v. 

provided  for  by  section   95  of  the   Indian  Penal  Code,  an   animal  MuthupayaL 
which  is  recognised  as  property  is  ipso  facto  capable  of  being  stolen.   ^*^K«  ^Wef 

Now  as  to  the  last  branch  of  the  question  I  cannot  see  what  diffi- 
culty there  can  be  in  holding  that  chanks  and  pearls  oysters  while 
still  in  the  beds  are,  within  the  meaning  of  S.  379  of  the  Indian 
Penal  Code,  in  the  possession  of  persons  who  may  show  a  title 
thereto.  The  circumstance  that  the  subjects  of  His  Majesty  and 
others  may  navigate  the  waters  could  not  preclude  the  predioabi- 
lity  of  possession  in  the  largest  sense  of  the  term  with  regard  to 
beds  forming  the  subject  of  these  fisheries,  on  the  part  of  those 
entitled  exclusively  to  carry  on  the  fisheries.  The  right  of  such 
persons  being  admitted,  it  follows  that  so  long  as  chanks  and  pearl 
oysters  have  not  actually  been  manually  taken  hold  of  by  strangers, 
the  animals,  notwithstanding  their  continuance  in  their  natural 
habitat,  must,  on  the  principle  that  ''  property  in  personal 
chattels  draws  after  it  the  possession''  (see  State  v.  Taylor^) 
be  held  to  be  in  the  possession  of  the  owner  and  of  none  else. 
That,  here,  the  thing  owned  lies  buried  under  the  waters  of  the  sea, 
operates  rather  as  a  security  of  the  owner's  possession  than  other- 
wise, as  that  in  many  ways  interposes  serious  obstacles  in  the  way 
of  unobserved  intrusion  on  the  rights  of  the  proprietors.  The  bed 
of  the  sea  being  vested  in  the  crown,  the  soundness  of  postulat- 
ing possession  in  the  crown  in  regard  to  chanks  and  oysters 
belonging  to  it  is  too  obvious  to  require  further  discussion. 

As  regards  the  Ramnad  proprietor  also,  the  same  conclusion 
would  follow  if  he  has  the  immemorial  right  claimed.  Without 
intending  or  seeming  to  introduce  into  this  country  the  highly 
technical  distinctions  peculiar  to  the  law  of  England  connoted  by 
such  terms  as  common  fishery,  common  of  fishery,  free  fishery  and 
several  fishery  one  may  admit  that  there  is  force  in  the  suggestion 
made  by  Mr.  Srinivasa  Aiyangar  that  the  alleged  right  of  the 
Ramnad  proprietor  would  not  stand  on  a  worse  footing  than  that 
of  a  person  entitled  to  a  several  fishery  in  England  which,  it  has 
been  held,   is  a  right  capable  of    being    vindicated  by  possessory 

1,    72  Am.  Deo.  at  p.  348. 
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Annakmnan^  remediea  [Ho\ford  v.  Bailey^  and  ^anbury  v.  Jenhins*),  and  in 
▼.         favour  of  the  contention  that  the  dishonest  removal  of  chanks  even 

Mnthnpayal,  ^^j^  reference  to  such  a  proprietor  would  constitute  theft  under 
0^.  Chief  ^ii^  Indian  Penal  Code,  I  may  cite  Beg.  v.  Downing^  where  a  con- 
viction for  larceny  was  sustained  by  the  Court  of  Criminal  Appeal 
(presided  over  by  Goc.hhurn,  C.  J.,  Channell,  B.,  Keating,  J.,  Brett, 
J.,  and  Cleaaby,  B.)  under  24  and  25  Vic.  C.  96,  which  enacted 
that  '^  whoever  shall  steal  any  oyster  or  oyster  brood  from  any  bed 
laying  or  fishery  being  the  property  of  any  other  person  and 
sufficiently  marked  out,  shall  be  guilty  of  a  felony,  *'  the  whole 
evidence  as  to  the  prosecutor's  right  having  been  that  for  a  period 
of  45  years  he  and  his  father  had,  as  of  right,  exercised  the  ri^ht 
of  fishing  oysters  in  the  bed  from  which  the  prisoner  had  removed 
them  and  which  was  situated  in  a  tidal  navigable  river. 

Apart  from  any  statute,  in  State  v.  Taylor^  referred  to  above, 
dishonest  removal  of  oysters  was  held  to  be  theft;  though  the 
^removal  was  from  a  sound  accessible  to  the  public  for  navigation 
and  fishing,  because  the  oysters  remained  the  property  of  the 
prosecutor,  he  having  planted  them  iu  the  spot  wherefrom  they 
were  removed,  the  commou  law  as  understood  ip  that  country 
permitting  such  planting  subject  to  the  liability  of  the  oysters 
being  destroyed  or  removed  if  they  should  prove  a  nuisance  or 
interfere  with  the  public  rights  of  navigation  and  fishing.  Obviously 
the  fact  that  the  Ramnad  proprietor  cUims  the  chanks  not  per 
ifidustriam  but  by  immemorial  privilege,  referring  as  it  does  only  to 
the  source  of  his  right,  cannot  affect  the  question  of  possession 
when  once  the  right  is  allowed. 

Before  concluding  my  observations  on  the  present  matt^,  it 
mjiy  not  be  amiss  to  draw  attention  to  a  provision  in  one  of  the 
several  Australian  statutes  passed  for  the  protection  and  n^ulation 
of  the  pearl  fisheries  in  Western  Australia,  as  showing  the  un- 
mistakeable  trend  of  legal  thought  on  the  subject.  I  refer  to  50 
Vict.  No.  14,  the  Shark's  Bay  Pearl  Shell  Fishery  Act,  1886,  S.  8 
of  which  runs  thus  ;  "  All  pearls  and  pearl  shells  lying  or  contain- 
ed within  the  limits  of   any  licensed  area  shall,  during  the  conti- 

1.     1?  Q.  B.  436.  3.     11  Cox.  0.  C.  p.  580. 

8.    (1901)  2  Ch.  401,  4.    72  Am.  Dec,  847. 
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nuance  of  the  license,  be  deemed  to  be  the  absolute  property  of  the  Aimaknmaru 
licensee  for  all  purposes  civil  or  criminal ;  and  all  and  eveiy  person  .       v. 
or  persons  who  shall  gather,  collect,  or  remove  any  pearl  or  pfearl    ^^^^^  • 
shells   within  or   from  the  limits  of  licensed  area,  without   the    Offjf^Chief 
authority  of  the  licensee   or  his  agent,  shall  be  deemed  guilty  of 
larceny  and  shall,  on  summary  conviction  of   such  offence  before 
two  or  more  Justices  of  the  Peace  in  Petty  Sessions,  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour". 

As  to  the  cases  of  The  Queen  v.  Bevu  Pothadu^,  Suhha 
Beddi  v.  Munshoor  Ali  8aheb*,  Hurimoti  Moddock  v.  Deno  Nath 
Malc^,  BhuBun  Parui  v.  Denonath  Banerjee,'^  Empress  v.  Cham 
Nayiah^y  and  Bhagiram  Dome  v.  Abar  Dome^,  to  which  our 
attention  was  drawn  on  behalf  of  the  accused,  I  take  their  ratio 
decidendi  to  be  that  fishes  being /arts  natures  and  the  waters  con- 
cerned in  the  particular  cases  having  been  unenclosed  waters 
operating  in  no  way  to  curtail  the  power  of  unrestricted  moveijient 
and  escape  of  the  fishes,  a  taking  of  them  could  not  amount  to 
theft  as,  in  the  circumstances,  they  were  not  until  actually  caught 
the  subject  of  property.  These  cases  have  no  application  here  for 
the  reason  that  live  chanks  are  not /erce  natwce  properly  so  called, 
(See  the  observations  of  Westbury,  L.  0.  in  Blades  v.  Biggs'^) 
and  have  already  been  held  to  be  at  least  the  subject  of  qualified 
property  even  in  their  natural  habitat,  shell  of  dead  chanks  being 
of  course  absolute  property  in  every   sense. 

I  pass  on  to  the  next  question  which  involves  consideratioas 
of  no  small  importance.  In  dealing  with  it,  I  wish  before  going 
further  to  say  that  Queen  v.  Keyn^  relied  on  by  Mr.  Sivaswamy 
Aiyer  is  distinguishable  from  the  present  case  for  reasons  which 
would  be  best  stated  in  the  words  of  Mr.  Justice  Blatchford  who 
delivered  the  judgment  of  the  Supreme  Court  of  the  United 
States  in  Manchester  v.  Massachussets^  viz.,  that  "  the  question 
there  (in  Queen   v.   Keyn^)    was   not   as   to   the   extent  of    the 

1.  1.  L.  B.,  5  M.,  390.  5.  I.  L.  R.,  2  C,  354. 

2.  I.  L.  B.,  24  M.,  82.  6.  I.  L.  B.,  16  C,  880. 

3.  10  Suth.  W.  B.  (Criminal  Bulings)  47.  7.  11  H.  L.  C.  621  at  p.  631. 

4.  20  Suth.  W.  B«  (Criminal  Bulings)  15.  8.  2  Ex.  D.  63. 

9.    139  U.  S.  App.  257. 
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Annakumaru  dominion  of  Great  Britain  over  the  open  sea  adjacent  to  the  coast 

V.  but  only  as  to  the  existing  jurisdiction  of   the  Court  of  Admiralty 

Muthupayal.  ^^  England  over  offences  committed  in  the  open  sea,  and  the  deci- 

Offg.  Chief   gjQn  had  nothing  to  do  with  the  right  of  control  over   fisheries  in 

the  open  sea  or   in  bays   or  arms    of  the  sea/'     See  also  Direct 

United    States    Cable    Company    v.    Anglo-American    Telegraph 

Company^. 

Passing  then  to  the  question  in  hand  it  is  to  be  observed  that 
having  regard  to  the  fact  that  the  rule  as  to  the  territorial  waters 
of  a  country  is  founded  on  the  principle  that  a  proper  margin  is 
absolutely  necessary  for  the  safety  and  convenience  of  every 
country  bordering  on  the  sea,  and  having  regard  to  the  fact  that 
the  limit  of  a  marine  league  was  arrived  at  with  reference  to  the 
shooting  power  of  cannons  in  former  times,  while  those  now  in  use 
are  of  a  much  longer  range  ;  doubts  have  been  raised  as  to  the 
propriety  of  maintaining  this  any  longer  as  the  proper  limit  (Hairs 
International  Law;  4th  Ed.,  p.  160).  ''In  1894  the  Institute 
de  droit  International  exhaustively  discussed  the  question  and 
there  was  no  decision  or  opinion  as  to  the  necessity  of  giving  a 
greater  breadth  to  the  Zone,  a  decided  majority  favouring  a  Zone 
6  miles  from  low  wator-mark  as  territorial  for  all  purposes  with 
the  right  in  a  neutral  state  to  extend  it  in  time  of  war  to  a  distance 
from  shore  equal  to  the  longest  range  of  modern  guns^'.  (Taylor's 
International  Public  Law,  p.  294;  see  also  Hall's  International 
Law,  p.  161,  note.)  But  in  the  absence  of  a  distinct  international 
concert  on  the  point,  the  ordinary  limit  of  territorial  waters  in  the 
open  sea  should,  I  presume,  be  taken  to  be  that  referred  to  above, 
subject  perhaps  to  the  qualification,  according  to  the  decision 
of  the  Supreme  Court  of  the  United  States  in  Manchester  v. 
Massachussets^  (already  referred  to),  that  **  all  Governments  for  the 
purpose  of  self  •protection  in  time  of  war  or  for  the  prevention  of 
frauds  on  its  revenue  exercise  an  authority  beyond  this  limit/' 

Be  this  as  it  may,  certain  parts  of  the  sea  spoken  of  as  gulfs, 
bays  &c.,  (Taylor's  International  Public  Law,  229  and  280  ;  See 
also  p.  138  Ibid)  though  few  in  number  would  seem  to  be  recogniz- 
ed as  standing  on  an  exceptional  footing,  the  reason  for  the  excep- 

1.     L.  B.  2  A.  C.  at  p,  416.  2.     189  U.  S.  App.  at  p.  240. 
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tion,  as  I  understand  it,  being  that  while  in  regard  to  waters  truly  Annakumaru 

oceanic  exclusive  dominion  by  any  particular  nation  is,  in  the  very  v. 

nature  of  things,    impossible,    such  is  not  the  case  with  reference  ^^^^^P^y*^^- 

to  the    parts  of    the   sea   referred  to.     From  the  instance  of    such    OflFg.  Chief 

*  .  Justice, 

waters    occurring   in    the   books,    it  is  to   be    gathered    that   an 

important  element  in  the  determination  of  the  question  whether 
particular  waters  come  within  the  exception  is  the  position 
thereof  with  reference  to  the  territories  of  the  nations  claiming 
special  rights  therein,  for,  it  is  obvious  that  if  waters  are  encircled 
to  a  great  extent  by  the  land  of  one  or  more  states,  that 
conduces  to  and  facilitates  the  springing  up  of  exclusive 
rights.  Whether  in  fact  such  rights  have  grown  up  must 
in  the  absence  of  treaties  and  compacts  be  a  question  of  use 
acquiesced  in  by  other  nations.  The  law  on  this  point  was  fuily 
examined  by  Lord  Blackburn  who  delivered  the  judgment  of  the' 
Judicial  committee  ill  Direct  United  States  Cable  Company  v.  Anglo^ 
American  Telegraph  Company^  which  related  to  Conception  Bay 
in  Newfoundland  and  I  cannot  do  better  than  quote  his  observa- 
tions. His  Lordship  said  ;  '*  Passing  from  the  Common  Law  of 
"England  to  the  general  law  of  nations  as  indicated  by  the  text- 
"  writers  on  international  jurisprudence,  we  find  an  universal 
"  agreement  that  harbours,  estuaries  and  bays  land-locked,  belong 
*'  to  the  territory  of  the  nation  which  possesses  the  shores  round 
**  them,  but  no  agreement  as  to  what  is  the  rule  to  determine 
'^  what  is  bay  for  this  purpose. 

*'  It  seems  generally  agreed  that  where  the  configuration  and 
''dimensions  of  the  bay  are  such  as  to  show  that  the  nation  occu- 
*'  pying    the  adjoining  coasts  also  occupies  the  bay,  it  is  part  of 
"the  territory;  and  with  this  idea  most   of  the  writers    on    the 
'*  subject  refer  to  defensibility  from  the  shore  as  the  test  of  occu- 
"pation;  some  suggesting  therefore  a  width  of  one  cannon  shot 
"from  shore  to  shore  or   three   miles;  some,  a  cannon  shot  from 
"  each  shore  or  six  miles  ;  some  an  arbitrary  distance  of  ten  miles, 
"All  of  these  are  rules  which,  if  adopted  would,  exclude  Conception 
«'  Bay  from   the  territory  of   Newfoundland,  but  also  would  have 
"excluded  from  the  territory  of  Great  Britain  that  part  of  the 
''Bristol    channel  which  in  Beg,  v.  Cunningham^  was  decided  to 
'*  be  in  the  county    of   Glamorgan.     On  the  other  hand  the  diplo- 


ic   L.  R.  2  A.  G.  394  at  419  and  420.  2.    BeU's  Or.  C.  72. 
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Annakmnaru  c'  matists  of  the  United  States  in  1798  claimed  a  territorial  juriedic- 

V.  '*  tion  over  much  more  extensive  bays,  and  Chancellor  Kent,  in  his 

u   ppay  .  (( commentaries,   though  by  no  means   giving  the  weight  of  his 

?JiMt*^^**'  *'  authority  to  this  claim,  gives  some  reasons  for  not  considering  it 

''  altogether  unreasonable. 

'*  It  does  not  appear  to  their  Lordships  that  jurists  and  text-writ- 
"  ers  are  agreed  what  are  the  rules  as  to  dimensions  and  configura- 
**  tion  which,  apart  from  other  considerations,  would  lead  to  the  con- 
'' elusion  that  the  bay  is  oris  not  a  part  of  the  territory  of  the  state 
*'  possessing  the  adjoining  coasts  and  it  has  never,  that  they  can  find, 
'^  been  made  the  ground  of  any  judicial  determination.  If  it  were 
*'  necessary  in  the  case  to  lay  down  a  rule,  the  difficulty  of  the  task 
**  would  not  deter  their  Lordships  from  attempting  to  fulfil  it.  But 
*'  in  their  opinion  it  is  not  necessary  so  to  do.  It  seems  to  them  that 
'*in  point  of  fact  the  British  Government  has  for  a  long  period 
'^  exercised  dominion  over  this  bay  and  that  their  claim  has  been 
''acquiesced  in  by  other  nations  so  as  to  show  that  the  bay  has  been 
'^  for  a  long  time  occupied  exclusively  by  Breat  Gritain  ;  a  circum- 
*'  stance  wliich  in  the  tribunals  of  any  country  would  be  very  im- 
''portant." 

Now  the  question  is  whether  the  circumstances  of  the  present 
case  warrant  the  view  that  those  parts  of  the  sea  which  contain 
beds  of  chank  and  beds  of  pearl  oysters  forming  the  subject  of 
fishery  operations  therein,  come  within  the  exception  already  ad*- 
verted  to.  The  beds  referred  to  lie  all  along  the  Indian  coast  as 
well  as  the  coast  of  Ceylon  in  the  gulf  of  Mannar.  This  gulf  is,  no 
doubt,  quite  open  towards  the  south  but  is  otherwise  almost  wholly 
surrounded  by  land,  t\  e.,  on  the  west  by  the  Indian  mainland,  on  the 
east  by  Ceylon,  and  on  the  north  by  Adam^  s  Bridge,  and  its  conti- 
guous islands  forming  one  continuous  barrier  separating  the  gulf 
from  Palk's  Bay.  The  latter  is  comparatively  much  smaller,  and  is 
difficult  of  navigation  owing  to  its  shoals,  currents  and  sunken 
rocks.  The  passage  from  the  bay  into  the  gulf  lying  between  the 
mainland  and  Rameswaram  is  quite  a  narrow  one  being  only  1,350 
yards  in  breadth  (Dr,  Thurston's  Bulletin  No.  Ill,  p,  82) 
and  10  to  15  feet  deep  in  low  water  notwithstanding  its  having 
been  deepened  by  our  Government  some  years  ago. 


1.    L.  R.  2  A.  C.  at  419,  420. 
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The  gulf  itself  was  similarly  de^)eHed  by  our  Government  to  AHn^umam 
admit  of  ships  of  greater  draught  ^Balfour^s  Cydopsedia.  Vol.  I,  p.         v. 
1 263).  The  gulf  at  its  widest  (between  point  de  Galle  in  Ceylon  and  ^nthnpayaL 
Cape  Comorin)  is  200  miles  whil e  in  its  northernmost  parts  its  width    ^^^^^9^^ 
is  only    17   miles;    from    north  to   south  the  gulf  is  about    130 
miles. 

Such  being  the  position  and  circumstances  of  the  gulf  and  the 
surrounding  country  having  from  very  early  times,  been  inhabited 
by  comparatively  civilized  races,  the  gulf,  moreover,  being,  as  it 
were,  stocked  with  the  already  .mentioned  rich  sources  of  wealth 
and  commerce,  the  rulers  of  those  races  who  were  shrewd  enoagh 
to  make  revenue  out  of  the  sea  water  by  making  the  manufacture 
of  salt  a  state  monopoly,  were  of  course  not  slow  in  making  revenue 
out  of  those  sources  as  well.  The  fisheries  in  question  were  thus 
established  and  have  been  handed  down  from  sovereign  to  sovereign 
until  about  the  end  of  the  I8th  or  the  beginning  of  the  19th  century 
they  became  vested  in  the  British.  All  this  is  clearly  told  by 
authentic  historians  and  travellers  aud  for  the  present  purpose  it 
is  not  necessary  to  make  more  than  a  few  references. 

"  Friar  Jardanus,  a  quaint  old  missionary  bishop"  says  the 
author  of  the  article  on  Pearl  in  Balfour's  Cyclopaedia, ''  who  was  in 
India  in  1330,  says  that  8,000  boats  were  engaged  in  this  fishery 
and  that  of  Ceylon  and  that  the  quantity  of  pearls  was  astounding 
and  almost  incredible.  The  Head-quarters  of  the  fishery  was  then, 
and  indeed  from  the  days  of  Ptolemy  to  the  17th  century  conti- 
nued to  be,  at  Chaylorcoil,  literally,  the  temple,  on  the  sandy 
promontory  of  Ramnad,  which  sends  off  a  reef  of  rocks  towards 
Ceylon  known  as  Adam's  Bridge.  And  Ludovico  de  Vathema  men- 
tions having  seen  the  pearls  fished  for  in  the  sea  near  the  town  of 
Chayl  in  about  A.  D.  1500  ;  and  B  irbosa,  who  travelled  about  the 
same  time,  says  that  the  people  at  Chayl  are  jewellers  who  trade 
in  pearls.  This  place  is,  as  Dr.  Vincent  has  clearly  shown,  the  Koru 
of  Ptol^iQy,  the  Kolkhi  of  the  author  of  Periplus,  the  coil  or  chayl 
of  the  travellers  of  the  middle  ages,  the  Bamanadkoil  (temple  oi 
Rama)  of  the  natives,  the  same  as  the  sacred  promontory  of  Ram* 
nad  and  the  isle  of  Rameswaram,  the  Head-quarter  of  the  Indian 
pearl  fishery  frum  time  immemorial/'  Though  in  this  passage  no 
eoLpseail  allusion  is.miule  ta  the  fiekeriea   being    ling's  mopopoly. 
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^""pi^T*"^  that  undeniable  and  well  known  fact  is  mentioned  elsewhere.  For 
V.  example,   Sir  James    Emerson    Tennent  in  his    work  on    Ceylon 

observes  :  ''Monopolies  are  to  the  present  day  a  prominent   feature 

Justice.^  of  the  Ceylon  revenue.  The  fishery  of  pearls  and  chanks  has  been, 
from  time  immemorial,  in  the  hands  of  the  sovereign''  {5th  Edn., 
Vol.  II,  p-  169).  That  this  was  also  the  case  with  r^ard  to  the 
fisheries  on  the  opposite  coast,  that  of  Tinnevelly  and  Madura, 
while  the  country  was  still  in  the  hands  of  Hindu  rulers  and  down 
to  a  period  not  long  anterior  to  the  accession  of  the  Nawab  of  the 
Camatic  to  power,  will  be  seen  from  the  following  extracts  which  I 
make  from  Nelson's  Manual  of  the  Madura  country  : — "Another  and 
a  productive  source  of  revenue  was  the  greater  pearl  fishery 
which  was  carried  on  annually  from  cape  Camorin  to  the  Island  of 
Pamban.  A  rough  idea  of  its  value  may  be  formed  from  a  statement 
in  a  Je<«uit  letter  of  the  year  170C  which  describes  the  fishery,  to 
the  effect  that  the  Dutch  used  to  grant  licenses  to  fish  for  pearls  to 
all  applicants  at  a  uniform  rate  of  about  60  Ecus  for  each  vessel 
employed  in  the  fishery,  and  that  sometimes  as  many  as  600  and  700 
vessels  were  so  employed.  The  net  sum  realized  must,  therefore, 
have  been  about  36,000  Ecus.  And  it  was  realized  from  the  fishery 
along  the  Tinnevelly  coast  only  ;  the  Kamnad  coast  being  then 
fished  by  the  Sethupathi,  to  whom  it  belonged"  (p.  154,  Part  HI, 
Nelson's  Madura  llanual.) 

^*  They  durst  not  att?mptto  coerce  either  the  Sethupathi  or  the 
king  of  Madura  and  thi^y  took  nothing  by  an  embassy  which  they  sent 
to  the  foraier,  together  with  some  valuable  presents,  for  the  purpose 
of  inducing  him  to  make  over  to  them  all  his  risfht  and  title  to  the 
profits  of  the  pearl  fishery  on  his  coast.  They  had  obtained  from 
the  king  of  Madura  the  monopoly  of  the  fishery  of  the  Tinnevelly 
coast  and  drew  a  considerable  revenue  from  license  to  fish  which 
they  granted  to  all  applicants"  (page  227,  ibid), 

"  And  the  conch  shell  fishery  must  also  have  produced  a  consi- 
derable revenue  if,  as  seems  probable,  the  King  enjoyed  the  mono- 
poly of  it  (p.  154,  ibid).  The  conch  shell  fishery  was  also  theirs 
(belonging  to  the  Dutch)  within  the  same  limits  as  the  pearl 
fishery  and  yielded  a  considerable  profit "  (p.  227,  ibid).  It  is 
scarcely  necessary  to  add  that  it  is  matter  of  quite  recent  history 
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that  the  fisheries  on  the  said  coast  of  the  mainland  passed  into   the  Annakumara 

Pillai 
hands  of  the  East  India  Company  on  the  cession  to  it  by  the  Nawab  v. 

of  the  Carnatic  of  the  revenues  thereof,  while  the  Ceylon  fisheries     °^  ^P^ya  • 

vested  in  the  British  Crown  on  the   conquest  of   Ceylon   from   the  ^^8-  9^^®^ 

^  "^  Justice. 

Dat<;h. 

Now  considering  that  the  various  European  maritime  powers, 
who  from  about  the  16th  century  were  contending  for  supremacy 
in  the  Indian  seas,  raised  no  question  as  to  the  right  of  the  sove- 
reigns for  the  time  being  of  the  Carnatic  and  Ceylon  to  their  respec- 
tive fisheries^  there  can  be  little  doubt  that  such  right  was  regarded 
by  one  and  all  of  them  as  unassailable.  Nor  is  high  authority  in 
terms  referring  to  and  recognizing  it  wanting.  Vattel,  himself  a 
strong  adherent  of  the  doctrine  that  the  open  sea  is  not  susceptible 
of  exclusive  dominion,  while  dealing  with  the  question  of  special 
appropriation  of  parts  of  the  sea,  writes  thus  in  a  well-known  pas- 
sage: "  The  various  uses  of  the  sea  near  its  coast  renders  it  very 
susceptible  of  property.  People  there  fish  and  draw  from  thence 
shells,  pearls,  amber,  Ac.  Now  in  all  these  respects  its  use  is  not 
inexhaustible  ;  so  that  the  nation  to  whom  the  coasts  belong  may 
appropriate  to  itself  an  advantage  which  it  is  considered  as  having 
taken  possession  of  and  make  a  profit  of  it  in  the  same  manner  as 
it  may  possess  the  domain  of  the  land  it  inhabits.  Who  can  doubt 
that  the  pearl  fishery  of  Bahrem  and  Ceylon  may  not  lawfully  be 
enjoyed  as  property  ?  And  though  a  fishery  for  food  appears 
more  inexhaustible,  if  a  nation  has  a  fishery  on  its  coast  that  is 
particularly  advantageous^  and  of  which  it  may  become  master^ 
shall  it  not  be  permitted  to  appropriate  this  natural  advantage  to 
itself  as  a  dependence  on  the  country  it  possesses  ?''  (Book  I,  Ch. 
XXm,  S.  287,   p.  115,  Translation  of  1759). 

With  so  emphatic  a  pronouncement  by  such  a  publicist  as  to 
the  lawfulness  of  the  exclusive  possession  of  the  fisheries  in  ques- 
tion unbrokenly  enjoyed  from  ancient  times  and  with  instances  of 
exclusive  occupation  which  have  taken  place  almost  under  our  own 
eyes  with  reference  to  pearl  fisheries  in  Shark's  Bay,  &c.,  in  Western 
Australia  and  which  include  pearl  banks  beyond  tlie  marine  league 
limit,  one  may  with  confidence  lay  down  that,  to  say  the  least,  the 
parts  of  the  sea  falling  between  the  respective  coasts  and  the  lines 
opposite  each  connecting  the  extreme  points  seawards  of  the  limits 
G 
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Annakumaru  of  the  fisheries  in  question;  are  British    territorial   waters.      It, 

V.  therefore,  follows  that  the  petitioner  is  not  precluded  in  law  from 

u  ^upaya ,   jj^g^j^jjjg  out  a  good  title  to  chanks  in  the  localities  specified  by  him, 

Offg.  Chief    by  ii^Q  mere  fact  that  they  lie  beyond  the  distance  of  a  marine 
Justice.  "  .     . 

league  from  low  water  mark,  if  he  can  show  that  the  immemorial 

right  under  which  he  claims  extends  to  such  localities. 

As  regards  the  last  question  in  the  view  I  take  as  to  the  terri- 
torial character  of  the  waters  in  which  the  fisheries  exist,  it  would, 
from  Beg-  v.  Cunningham^  where  it  was  held  that  an  offence  com- 
mitted in  a  part  of  the  Bristol  Channel  more  than  3  miles  from  the 
shore  was  within  the  jurisdiction  of  the  authorities  of  the  country 
of  Glamorgan,  of  course  follow  that  our  courts  likewise  have  juris- 
diction over  offences  committed  in  the  parts  of  the  sea  in  question, 
though  the  spots  in  which  the  offences  are  committed  lie  beyond 
a  marine  league  from  the  shore.  I  would  therefore  set  aside  the 
order  of  the  Head  Assistant  Magistrate,  direct  him  to  restore  the 
complaint  to  his  file  and  dispose  of  it  in  accordance  with  law. 

Russell,  J. — This  is  a  criminal  revision  petition  against  the 
order  of  discharge  by  the  Head    Assistant  Magistrate  of   Ramnad. 

The  question  raised  is  whether  **  chanks  "  in  the  open  sea  cau 
bo  the  subject  of  theft. 

The  Magistrate  holds  that  a  chank  is  a  fish  and  is  ferce  natiircB, 
and  as  it  was  not  shown  th:it  the  chanks  in  the  present  case  were 
removed  from  an  enclosed  space,  or  that  breeding  operations  were 
carried  on  in  regard  to  them,  the  conclusion  arrived  at  by  the 
Magistrate  was  that  those  chanks  cannot  be  said  to  be  in  the  pos- 
session of  any  one  until  they  are  removed,  therefore  they  were  not 
stolen  from  the  petitioner. 

The  Sessions  Judge  before  whom  the  matter  came  in  revision, 
declined  to  interfere  on  the  ground  that  the  open  sea  could  not  be 
said  to  belong  to  the  petitioner  and  chanks  caught  in  the  open  sea 
could  not  be  the  subject  of  theft. 

The  Government  Pleader  appears  in  support  of  the  order  of 
the  Magistrate  and  has  argued  that  no  exclusive  right  by  prescrip- 
tion as  to  fishing  in  the  open  sea  could  be  acquired  by  the  Eajah 

1.    Bell  Cr*  C.  72. 
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of  Ramnad.     It  is  as  a  lessee  of  the  Raia  of  Ramnad   that  the  Annnkumaru 

•*  Pillai 

V. 

MutliTxp&yaU 


petitioner  asserts  his  rights. 


The  chank  and  pearl  fishery  beds  along  the  coast  of  Tinne-  ^^^^  j 
velly  and  Madura  have  all  been  located  and  mapped  out.  It  is  a 
matter  of  common  knowledge  that  these  fisheries  are  a  source  of  some 
revenue  to  Government,  but  Government,  I  take  it  from  the 
appearance  of  the  Government  Pleader  in  this  case,  does  not  take 
ap  the  position  that  chanks  can  be  the  subject  of  theft. 

My  conclusion  in  this  case  is  based  upon  three   simple   propo- 
sitions. 

(1).     The  Gulf  of  Manuar  is  part  of  the  high  seas  in  which  the 
crown  claims  no  special  rights  or  jurisdiction. 

(2).     The  Raja  of  Ramnad  is  not  the  owner  of  the  bed  of    the 
sea  below  low  water  mark. 

(3) .     Chanks  are  feras  naturce. 

I  say  the  Gulf  of  Mannar  is  part  of  the  high  seas  from  its 
size,  configuration  and  geographical  position.  In  the  present 
case  the  Crown  has  not  asserted  any  special  rights  in  respect  of  any 
portion  of  the  gulf  and  in  this  revision  case  I  do  not  think  we  are 
entitled  to  assume  that  the  Crown  would,  in  fact,  under  any  cir- 
cumstances, assert  any  such  right. 

As  to  the  ownership  of  the  bed  of  the  sea,  it  may  be  admitted  that 
the  authorities  are  not  uniform  on  the  subject.  I,  however,  accept  the 
reasoning  and  conclusion  of  Cockburn,  C.  J.,  in  The  Queen  v.  KeynA 
This  no  doubt  was  a  case  which  applied  only  to  the  coasts  of  Great 
Britain,  but  the  reasoning  and  conclusion,  I  consider,  applies 
equally  to  this  country.  I  hold  that  the  Crown  does  not  own  the 
bed  of  the  sea  below  low  water  mark.  The  Government  Pleader 
does  not  now  assert  that  any  such  ownership  vests  in  the  Crown 
either  by  right  of  user  or  legislation.  The  argument  on  behalf  of 
the  petitioner  is  that  he  is  the  owner  of  the  '^sev^eral  fishery^'  in 
respect  of  chanks  of  the  Ramnad  littoral  shores,  and  that  this  right 
carries  with  it  the  ownership  of  the  soil  of  the  sea.  I  do  not 
admit  the  validity  of  this  argument.     In  this  case  I  do   not    wish 

%.    2  Ex.  D  62  at  page  193  and  the  following  pages. 
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Annakumam  to  8ay  anything  which  might  unnecesarily  interfere  with  any   civil 

Y.  rights  possessed  by  the  petitioner*     It  is  not  necessary  for   me   to 

MnthppayaL   j^uy  that  the  petitioner  may  have  a  right  to  fish  for  chanks,  though 

Russell,  J.    I  may  point  oat  that  there  is  authority  for  the  position  that  a  grant 

of  the  several  •'  fishery  '*  claimed  could  not    be    presumed,   as  it 

would  be  invalid  if  the  soil  of  the  bed  of  the  sea  does  not    vest   in 

the  Crown,  which  is  the  view  I  take.     Coulson    on    Waters,    2nd 

edition,  p.  358. 

If  this  view  be  correct,  it  follows  that  chanks  before  they  are 
caught  could  not  be  looked  upon  as  being  in  the  possession  of  the 
petitioner,  and,  therefore,  there  is  no  property  in  them  either  abso- 
lute or  qualified  till  they  are  caught.  Hence  the  following  cases 
referred  to  by  Mr.  Srinivasa  Aiyangar  for  the  petitioner  cease  to  be 
in  point  : — The  Queen  v,  Shickle^  and  Blades  v.  Higgs^. 

My  third  proposition  is  that  chanks  are  in  the  same  category 
as  fishes  and  are  like  the  latter  fercB  naturm^  Chanks  are  free  to 
move  as  they  like.  No  doubt  their  movements  are  slow  but  they 
are  probably  more  difficult  to  catch  than  most  fish.  To  catch  chanks 
experienced  divers  are  necessary  and,  even  then  considerable  diffi- 
culty must  be  felt  in  catching  them.  The  difficulties  experienced 
in  catching  chanks  compared  with  fish  must  therefore  be  a  ques- 
tion of  degree.  I  do  not  see  how  chanks  can  be  considered  as 
tamo  creatures. 

If  the  chanks  in  the  present  case  are  to  be  classed  in  the  same 
category  as  fish,  as  I  think  they  must  be,  there  are  decisions  with- 
out number  to  the  effect  that  they  cannot  be  the  subject  of  theft 
as  there  is  no  property  in  them  till  they  are  caught. 

I  have  not  been  able  to  find  any  case  analogous  to  the  present 
in  which  it  has  been  held  that  a  theft  has  been  committed.  I  may 
here  remark  that  I  think  the  case  of  State  v.  Taylor^  is  clearly 
distinguishable  from  the  present  one.  Taylor  was  convicted  of 
larceny  in  respect  of  oysters.  The  oysters  were  bred  by  the 
complainant  in  the  sea  at  a  place  between  high  and  low  water- 
mark where  the  public  generally  had  a  right  to  fish.  '^  The  lary 
were  instructed  that  if  the  same  oysters  which  were  planted  by 
Hildreth"— who  was  the  complainant  "  were  unlawfully  taken  by 

1.  L.  R.  1    C.  C.  R.,  p.  158.  3.     72  Am.  Dec.  p.  348, 

2.  n  H.L.,  C.p.  621.  ^ 
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the  defendant  with  the  intent  to  steal  them ;  if  the  oysters  so  plant-  Annakumftn 
ed  could  be  easily  distinguishable  from  the  oysters  that  grow  in  the  v. 

sonnd;  if  they  were  planted  in  a  place  where  oysters  did  not  ^  ^P»ya« 
naturally  grow  ;  if  the  place  where  they  were  planted  was  marked  Russell,  J. 
and  identified  so  that  the  defendant  and  others  going  into  the 
sound  for  clams  and  oysters  naturally  growing  there  could  readily 
know  that  these  oysters  were  planted  and  held  as  private  property 
and  were  not  natural  oysters,  then  the  oysters  were  the  subject  of 
larceny  and  the  defendant  might  be  convicted."  No  doubt  the 
decision  is  an  authority  for  the  proposition  that  oysters  under  certain 
circumstances  can  be  the  subject  of  theft ;  but  it  is  also  an  autho- 
rity for  the  proposition  that  if  oysters  grow  naturally  in  the  sea 
they  are  not  the  subject  of  theft. 

Beg»  V.  Downing'^,  practically  turns  on  the  same  point  as  State 
V.  Taylor^,  and  unquestionably  decides  that  oysters  can  be  the 
subject  of  theft  if  dishonestly  removed  from  a  private  oyster 
bed.  Before,  however,  these  decisions  could  be  applied  to  the 
facts  of  this  case,  it  would  have  to  be  found  that  the  chanks 
were  produced  by  breeding  operations  much  like  oysters  in  places 
in  the  sea  which  the  petitioner  had  appropriated  for  that  purpose. 
There  is  no  suggestion  in  the  present  case  that  the  chanks  were 
produced  by  breeding.  They  in  fact  are  the  natural  product  of 
the  sea.  So  that  it  appears  to  me  the  cases  cited  are  not  all  on  all 
fours  with  the  present  case.  I  may  assert,  therefore,  I  think,  that 
no  case  has  been  brought  to  notice  where  a  person  has  been 
convicted  of  larceny  or  theft  in  respect  of  an  oyster  or  chank 
produced  naturally  in  the  sea. 

The  special  legislation  which  has  taken  place  in  Australia  does 
not,  in  my  opinion,  affect  the  position.  It  has  there  been  enacted 
that  under  certain  circumstances  a  person  who  removes  oysters 
from  the  open  sea  shall  "  be  deemed"  to  be  guilty  of  larceny.  It 
does  not  follow  therefore  that  in  the  absence  of  such  legislation  a 
person  who  removes  chanks  has  committed  theft  as  defined  in  the 
Indian  Penal  Code. 

I  might  support  the  general  conclusion  at  which  I  have  Arrived 
by  asserting  the  broad  proposition  that  in  the  high  seas  where 
these  chanks  have  been  caught  all  subjects  of  the  Crown  have  an 


I.    11  Cox  C.  0.  B.  680.  2.    72  Am.  Deo.  848. 
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Annftknmam  equal  riffht  to  fish  ;  but  I  do  not  wish  to  complicate  the  discussion 
Pillai  ^  .,  -r  .  ,     <.     ,         ,  .11 

V.  unnecessanly.     In  my  view  no  theft  has  been  committed  because 

nt  ppaya .  ^^^  chanks  in  the  present  case  are  ferce  natures  as  fish  are,  and  they 

Bnsgell,  J.    have  been  produced  naturally  in  the  sea  in  beds  which  the  Rftja  of 

Ramnad  cannot  claim  to  be  his  exclusive  right. 

I  agree  with  my  learned  colleague  in  the  opinion  that  if  an 
offence  has  been  committed,  the  Courts  have  jurisdiction  to  try  it. 

I  think  the  petition  should  be  dismissed  as  no  offence  has  been 
committed. 

The  Court  being  divided  in  opinion,  the  case  was  ordereil  by 
th(^  Honourable  the  Officiating  Chief  Justice  to  be  posted  before 
Mr,  Justice  Benson,  Mr.  Justice  Boddam  and  Mr.  Justice  Bhash- 
yam  Aiyangar. 

S,  Srinivasa  Aiyangar  for  petitioner. 

T.  R,  Venkatarama  Sasfri  for  P.  &'.  Shmb^ivami  Aiya/r  for 
respondent  accused. 

JUDGMENT.* —  In  this  case  the  complainant  charged  certain 
persons  with  having  committed  the  offence  of  theft  of  chanks  from 
the  chank  beds  leased  to  him  by  the  Rajah  of  Ramand  off  the 
coast  of  his  Zamindari. 

The  Head  Assistant  Magistrate  discharged  the  accused  on  the 
ground  that  chanks  are  fish  and  are  fercB  natures  and  in  this  case 
were  taken  from  beds  in  the  open  sea  and  were  therefore  not  taken 
from  the  possession  of  any  person  and  could  not  be  the  subject  of 
theft.  The  case  came  up  for  revision  before  a  Bench  of  this  Court 
composed  of  the  Officiating  Chief  Justice  and  Russell,  J.,  but,  as 
they  were  unable  to  agree,  the  case  was  posted  before  us  and  our 
late  colleague  Sir  Bhashyam  Aiyangar  for  argument  and  disposal. 
We  have  no  doubt  that  the  grounds  on  which  the  accused  were 
discharged  are  untenable,  and  that  the  chanks  in  question  were 
capable  of  being  the  subject  of  theft. 

The  offence  of  theft  under  the  Indian  Penal  Code  is  com- 
mitted if  there  is  a  dishonest  taking  of   moveable  property  out  of 


•  12th  January  1904, 
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the  possession  of  another ;  and  the  question  for  our  decision  are  whe-  Annakumaru 
ther  the   chanks   in   question  were    capable  of  beiiig    regarded  in  v. 

iaw  us  the  property  of  the  lessee  of  the  chank  beds,  and  of  being  ^^**^^P»y^- 
in  his  possession  before  their  alleged  taking  by  the  accused.  We 
have  no  doubt  that  both  these  questions  must  be  answered  in  the 
affirmative.  It  was  agreed  before  us  that  the  beds  from  which  the 
chanks  were  taken  are  situated  in  Palk's  Bay,  not  the  Gulf  of 
Mannar,  as  supposed  by  Eusaell,  J.  Palk^s  Bay  is  a  large  stretch 
of  sea  water  lying  between  the  coasts  of  India  and  Ceylon.  It  is 
roughly  10  miles  long  by  50  or  60  brojid,  is  bounded  on  the  north, 
west  and  south  by  the  Indian  districts  of  Tanjore  and  Eamnad  and 
on  the  east  by  Ceylon.  There  is  a  narrow  passage,  three-fourths 
of  a  mile  wide,  connecting  it  on  the  south  with  the  Gulf  of 
Mannar,  which  also  lies  between  India  and  Ceylon.  This  passage 
is  known  as  the  Straits  of  Pamban  and  it  separates  the  mainland 
from  the  large  island  of  Rameswaram,  which  forms  part 
of  the  Indian  district  of  Ramnad,  and  from  which  a  continuous 
line  of  coral  reefs  known  as  Adam's  Bridge,  extends  to  the 
island  of  Ceylon.  The  passage  was  deepened  some  years 
ago,  but  is  even  now  only  10  to  J  5  foot  in  depth. 
At  its  nonh-eastern  extremity  Palk's  Bay  opens  into  the 
Bay  of  Bengal  by  a  strait  which  is  not  more  than  one-ninth  of 
the  circumference  of  the  bay.  It  will  thus  be  seen  that  Palk's  Bay 
is  a  bay,  or  arm  of  the  sea,  landlocked  by  His  Majesty's  domini- 
ons for  eight-ninths  of  its  circumference,  and  it  also  contains  a 
great  number  of  islands  which  form  part  of  the  districts  to  which 
they  are  adjacent  on  the  Indian  and  Ceylon  sides  respectively. 
There  is  ample  historical  evidence  which  has  been  referred  to  in 
the  judgment  of  the  learned  Officiating  Chief  Justice,  and  which 
we  need  not  recapitulate,  to  show  that  this  bay,  and  also  parts  of 
the  adjacent  Gulf  of  Mannar,  have  been  effectively  occupied  for 
centuries  by  the  inhabitants  of  the  adjacent  districts  of  India 
and  Ceylon  respectively. 

We  do  not  think  that  Palk's  Bay  can  be  regarded  as  being  in 
any  sense  the  open  sea  and  therefore  outside  the  territorial  juris- 
diction of  His  Majesty,  We  regard  it  rather  as  an  integral  part 
of  His  Majesty's  dominions,  the  portions  adjacent  to  India  being 
within  the  jurisdiction  of  the  Indian  authorities,  and  the  portions 
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Annakumaru  adjacent  to  Cejlon  being  within  the  jarisdiciion  of  the  authorities 
V.         of  that  place.    That  this  is  the  correct  view  is,  we  think,  clear  from 

Muthupayai.  ^j^^  ^^^^  ^£  ^^g  ^  Cunningham^  in  which  it  was  decided  that  the 
Bristol  Channel,  lying  between  England  and  Wales,  was  a  part  of 
Great  Britain.  Cockhurn^  C,  J.,  in  delivering  judgment  said  :  "  The 
principle  on  which  we  proceed  is  that  the  whole  of  this  inland  sea, 
between  the  countries  of  Somerset  and  Glamorgan,  is  to  be  consider- 
ed as  within  the  counties  by  the  shores  of  which  its  several  parts  are 
respectively  bounded/'  Referring  to  this  judgment  Lord  Blackburn 
in  delivering  the  Judgment  of  the  Privy  Council  in  the  Conception 
Bay  Case^  said:  ^'  This  much  was  determined,  that  a  place  in  the  sea, 
out  of  any  river,  and  where  the  sea  was  more  than  ten  miles  wide, 
was  within  the  county  of  Glamorgan,  and  consequently  in  every 
sense  of  the  word  within  the  territory  of  Great  Britain.  It  also 
shows  that  usage  and  the  manner  in  which  that  portiim  of  the  sea 
had  been  treated  as  being  part  of  the  county  was  material.'^  His 
Lordship  then  proceeded  :  *'  Passing  from  the  Common  Law  of  Eng- 
land to  the  General  Law  of  nations,  as  indicated  by  the  text  wri- 
ters on  International  jurisprudence,  we  find  an  universal  agreement 
that  harbours,  estuaries  and  bays  landlocked  belong  to  the  terri- 
tory of  the  nation  which  possesses  the  shores  round  them,  but  no 
agreement  as  to  what  is  the  rule  to  determine  what  is  ^'  bay''  for 
this  purpose.  It  seems  generally  agreed  that  where  the  configuration 
and  dimensions  of  the  bay  are  such  as  to  show  that  the  nation  oc- 
cupying the  adjoining  coasts  also  occupies  the  bay,  it  is  part  of  the 
territory. "  He  then  stated  that  no  precise  rule  had  been  laid  down 
or  was  required  to  be  laid  down  in  the  case  before  their  Lordships 
as  "  it  seemed  to  them  that,  in  point  of  fact,  the  British  Govern- 
ment had  for  a  long  period  exercised  jurisdiction  over  this  bay  and 
that  their  claim  had  been  acquiesced  in  by  other  nations  so  as  to 
show  that  the  bay  had  been  for  a  long  time  occupied  exclusively  by 
Great  Britain,  a  circumstance  which  in  the  tribunals  of  any  country 
would  be  very  important,"  and  which  we  may  add  would  be  conclu- 
sive as  against  a  subject  of  Great  Britain.  Applying  these  con- 
siderations to  the  present  case,  and  comparing  the  configuration  and 
dimensions  of  Palk^s  Bay  with  those  of  the  Bristol  Channel  and  of 
Conception  Bay,  and  considering  the  evidence  that  exists  as  to  the 
occupation  of  Palk's  Bay  by  the  British  with  the  acquiescence  of 
J.    BeU  Cr.  C*  86.  2.    L.  R.,  2  A.  C.  419. 
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other  nations,  we  have  no  hesitation  in  holding  that  it  is  just  as  AimAkiuiiani 
much  an  integral  part  of  His  Ma  jesty^s  dominions  as  are  the  Bristol  ^, 

Channel  and  Conception  Bay,  and  that  the  chank  beds  where  the  Mutbupay^. 
alleged  offence  was  committed,  which  are  five  miles  off  the  coast  of 
Bamnad  at  Mudiampatnam,  are  part  of  the  territories  of  British 
India. 

The  decision  in  the  case  of  The  Qv£en  v.  Keyn^  relied  on  by 
the  respondents,  referred  to  the  jurisdiction  of  the  Court  of 
Admiralty  in  England  over  offences  committed  in  the  open  sea,  and 
has  no  application  to  such  a  state  of  facts  as  exists  in  the  present 
caBe» 

Such^  then,  being  the  correct  view  as  to  the  character  of  the 
place  where  the  alleged  offence  was  committed,  we  proceed  to  con- 
sider whether  chanks  taken  from  it  can  be  the  subject  of  theft. 

It  is,  of  course,  quite  incorrect  to  regard  chanks  as,  in  any 
sense,  fish.  No  doubt  they  may  be  popularly  included  among 
"shell  fish*'  but  neither  Zoologically  nor  legally  have  they  any  of 
the  essential  chamcteristics  of  fish.  They  are  large  mollascs.  The 
shell  in  which  the  living  mollusc  resides  is  six  or  seven  inches 
long,  and  may  weigh  as  much  as  a  couple  of  pounds,  lliey  are 
found  buried  in  a  particular  kind  of  sandbed,  or  in  the  sandy  cre- 
vices of  the  coral  reefs  which  abound  in  the  bay.  They  can  crawl 
slowly^  a  foot  or  two  in  a  minute,  but  they  are  incapable  of  rapid 
motion  or  of  saving  themselves  from  being  captured  by  any  one 
who  proceeds  to  take  them,  'i'hey  are  gathered  by  divers,  who 
sometimes  collect  as  many  as  twenty  at  a  haul.  The  chank  beds  on 
which  they  lie  are  all  carefully  mapped  out^  and  fitU  details  respect- 
ing them  are  recorded  by  the  authorities.  They  lie  at  various 
depths  in  the  water  from  2  to  10  or  12  fathoms.  Live  chanks  are 
known  as  green  chanks,  and  the  shells  of  the  dead  animals  are 
known  as  white  chanks.  Both  are  collected  and  are  articles  of 
very  considerable  utility  and  commercial  value.  The  evidence 
shows  that  for  many  hundreds  of  years  they,  like  the  pearl  oysters 
which  are  generally  found  in  adjacent  beds,  have  been  the  mono- 
poly of  the  rulers  of  the  country  both  in  India  and  Ceylon,  and 
that  licenses  to  gather  them  have  been  granted  by  the  sovereign.  In 
addition  to  the  facts  stated  by  the  Officiating  Chief  Justice  in  his 

1.    2  2x«D.68. 
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Annakmnani  judgment,  we  may  say  that,  when  it  was  determined  to  make  a 
V.         permanent  settlement  of  the  revenue  of  the  Ramnad  Zemindari  in 

Muttmpayal.  igQ2^  ^^  gj^^  q^^  '^chank  royalty^'  named  as  one  of  the  eight  heads 
of  revenue  on  which  the  permanent  assessment  was  fixed  (Nelson's 
Manual,  Part  lY,  p.  155),  and  it  appears  that  in  1803  this  chank 
royalty  was  hypothecated  to  Government  as  security  for  arrears  of 
revenue.  In  1874  the  chank  royalty  *'in  the  seaports  mentioned 
in  the  margin ''  (which  included  Mudiampatnam  now  in  question) 
was  attached  for  arrears  of  revenue,  and  so  lately  as  1899  and  1900, 
Government  itself  leased  the  chank  fisheries  from  the  Zemindar. 
A  great  deal  of  learned  argument  has  been  addressed  to  us  on  the 
subject  of  animals  fercB  naturm  and  the  English  Law  of  larceny  in 
regard  to  them.  If  it  were  necessary  to  decide  whether  chanks 
should  be  classed  as  ferm  natures  or  as  domitm  natures  we  should 
certainly  hold  that  they  belong  to  the  latter  class.  It  is  not  easy 
to  r^ard  a  chank  as  being  of  a  ^'  wild  disposition ''  {feres  natures). 
There  is  no  evidence  that  it  ever  migrates  from  the  bed  in  whicbit 
is  bom  and  its  power  of  locomotion  is  so  small  that  it  is  powerless 
to  escape  from  any  one  who  desires  to  take  it. 

It  has  been  judicially  held  in  America  that  for  legal  purposes 
oysters  '^  are  obviously  more  nearly  assimilated  to  tame  animals 
than  to  wild  ones,  and  perhaps  more  nearly  to  inanimate  objects 
than  to  animals  of  either  description.'^  In  this  view  we  concur 
and  we  think  that  chanks  may  properly  be  placed  in  the  same 
category  with  oysters.  The  fact  that  fish  in  a  river  or  in  an  op«i 
and  unenclosed  tank  have  been  held  by  the  courts  in  India  not  to 
be  the  subject  of  theft  is  irrelevant,  because  they  are  so  held  by 
reason  of  their  power  to  escape  up  or  down  the  river  or  out  of  tbe 
tank  and  cannot  therefore  be  regarded  as  in  the  possession  of  the 
owner  of  the  tank.  But  even  fish  if  in  an  enclosed  tank,  so  as  to 
be  under  the  control  of  the  owner  of  the  tank,  are  capable  of 
being  the  subject  of  theft  {Queen  Empress  v.  Shaik  Adam 
Valad  Bhaik  Farid^  ;)  and  even  the  young  of  wild  birds,  such  as 
hawks  or  herons,  if  found  on  a  man's  land  may  be  the  subject  of 
larceny  propter  impotentiam,  owing  to  their  inability  to  escape 
capture,  or  to  pass  from  the  possession  of  the  owner  of  the  land, 
though  the  old  birds  may  not  be  the  subject  of  larceny'.     Even 

1.    72  Am.  Dec.  at  847.  2.    I.  L.  B.,  10  B.  108. 

3.    Stephen's  Com.»  18th  Ed.  YoL  II,  p.  6. 
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if    chanks  are  in  a  certain    sense   fer(B  natures,  we  think  that  Annakmnaara 
they  should  still  be   regarded  as  in  possession  of  the  owner  of  ▼. 

the  chank  bed  propter  impptentiam,  and,  therefore,  capable  of  *^***^^P*y*^' 
being  the  subject  of  larceny.  The  Indian  Penal  Code,  how- 
ever, in  dealing  with  theft  has  no  special  provisions  regarding 
animals  ferOB  or  domiice  natures.  The  question  in  each  case  is 
whether  the  animal  is  the  property  of  another  and  was  dishonest- 
ly taken  out  of  his  possession.  It  seems  to  us  that  there  is 
nothing  in  the  nature  of  a  chank  whether  it  be  the  dead  shell  or 
the  living  mollusc  which  prevents  it  from  being  the  subject  of  pro- 
perty, and  that  when  it  lies  in  its  sandbed  under  the  sea,  it  is  as 
much  in  the  possession  of  the  owner  of  the  said  bed  as  are  the  coal 
that  lies  buried  in  the  ground,  and  the  snail  that  crawls  on  the 
dry  land,  and  the  worm  that  burrows  in  the  earth  in  possession  of 
the  owner  of  the  land  where  they  are  found.  The  exclusive  pro- 
perty in  these  chanks  has,  in  fact,  been  held  by  Government  from 
time  immemorial  and  has  been  leased  out  for  the  benefit  of  the 
public  revenue,  and  this  is  in  accordance  with  the  common  law  of 
the  country  which  recognizes  the  power  of  Government  to  make 
settlements  or  grants  for  purposes  of  revenue  of  all  unsettled  and 
unappropriated  lands,  whether  covered  by  water  or  not  covered  by 
water,  and,  therefore,  of  the  produce  or  portions  of  the^  produce  of 
such  lands.  {Hori  Das  Mai  v.  Mahomed  Jaki,^  per  Oarth,  C.  J. 
on  behalf  of  the  Full  Bench ;  and  Viresa  v*  Tatayya^). 

In  our  view,  then,  the  chanks  which  the  accused  in  this  case 
are  alleged  to  have  stolen  were  capable  of  being  the  subject  of 
theft,  and  were  taken  not  from  the  bed  of  the  high  seas  but  from 
an  arm  of  the  sea  which  is  part  of  the  territory  of  British  India, 
which  has  been  in  possession  of  the  Crown  from  time  immemorial. 
It  is  not  denied  that  the  Crown  has  included  the  revenue  derivable 
from  the  chanks  in  the  permanant  settlement  of  the  Zemindari 
under  Begulation  XXV  of  1802  and  that  the  Bamnad  Zemindar 
has  leased  them  to  the  complainant.  If  the  taking  of  the  chanks 
was  dishonest  it  would  be  theft. 

We  must,  therefore,  set  aside  the  order  of  discharge  and  direct 

the  Head  Assistant  Magistrate  to  restore  the  case  to  his  file  and 

1.    I.  UK.,  XI C.  484.  2.    J.l4.B.,SM.4e7,  " 
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4tt»»lHiTO»ni  diapoas  of  it  according  to  law.  In  order  to  preyentxniflapprebeDsion^ 
▼.**      we  may  add  that  if  the  beds  from  which  the  ohanks  were  taken 

Hi^^PW^.  had  been  off  the  ooaat  of  Ramnad  in  the  Gulf  of  Mannar  (as  sup- 
posed by  the  Judges  who  first  heard  the  petition)  instead  of  in 
PMk's  Bi^,  our  decision  would  have  been  tiie  same,  since  the  evi- 
dence of  dEEective  occupation  of  the  chank  beds  in  both  localities  is 
very  similar. 

Our  learned  colleague,  Sir  Bhashyam  Aiyangar,  does  not  sign 
this  judgment  as  he  is  no  longer  a  member  of  the  court,  but  he 
has  expressed  his  concurrence  in  it. 


IN  THE  HIGH  COTJKT  OP  JUDICATURE  AT  MADRAS, 
Present  .—Sir.  S.  Subramania  Aiyar,  Offg.  Chief  Justice 
and  Mr.  Justice  Bhashyam  Aiyangar. 

SnbbaKllai  ...  ...     Appellant*  {Plaintiff). 

V. 

Ramasamy  Aiyar    ...  ...     Respondent  (D«/(57kian^. 

Sabba  Pillai  legal  Practitioners*  Act^  fifs.  27  and  28 — Out  fees  disbursed  hy  VaTtil^Pronote  by  client 
l>       *  for  such  outfees — PrwMte  not  filed  m  Oouri — Validity  of  pronote— Bight  of  Talril  to 

Aiyar.  claim  recovery^  Lien  upon  sums  received  from  Court, 

A  promiflsay  note  taken  by  a  Vakil  from  his  client  for  an  amount  not  advanced 
t>y  wa^  of  loan  .but  diabnned  by  the  Yakil  at  the  raqneat  of  the  olient  for  outfees  in 
the  snit  in  which  he  is  retained  as  Vakil  is  within  the  meaning  of  8.  28  of  the  Legal 
Practitioners*  Act  an  **  agreement  respecting  the  amount  of  payment  for  charges  in- 
curred or  disbursements  made"  by  the  Vakil  in  respect  of  the  suit  in  which  he  ia 
retained  as  Vakil  and  if  not  filed  in  court  is  void  under  that  section. 

The  section  is  general  and  is  not  restricted  in  its  operation  to  agreements  which 
provide  for  the  payment  of  a  larger  amount  than  the  disbursements  actually  made 
fat  outlbee  or  of  a  lump  sum  irrespective  of  sach  disbursements  or  for  payment  of 
pleader's  fee  in  excess  of  what  may  be  allowed  under  the  Rules  framed  under  S.  27 
of  the  Iiegal  Practitioners'  Act. 

BaMi^ud''din  v.  Karim  Bakhsh^,  and  8arat  Chunder  Roy  (Jhowdhry  v.  Ofmrndira 
Kanta  Boy,*  dissented  from. 

Although  such  acrreement  may  be  invalid  the  pleader  is  not  disentitled,  in  the 
absence  of  any  agreement,  to  claim  the  repayment  of  outfees  advanced  by  him  or 
reasonable  remuneration  in  respect  of  his  professional  services. 

Bama  v.  Kunji,^  and  Krishnasami  v.  JTcsava,*  followed. 

•  S.  A.  No.  254  of  19Q2.  3rd  November  1008. 

1.  I.  L.  B.,  12  A.  169,  3.    I.  L.  E.,  9  M.  876. 

2.  1. 1^  1.,  26  C.  805.  4.    I.l4.E.^143i.Q3. 
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The  Legal  FractitioaerB*  Aot  does  not  enAot  that  no  claim  by  a  pleader  fbr  pro-   Snbba  PiUai 
fessional  seryices  rendered  or  for  recovery  of  outfees  advanced  shadl  he  tuttainable    nj^m^^njny 
unless  an  agreement  in  writing  for  the  same  has  been  entered  into  with  the  client        Aiyar. 
and  filed  in  conrt  bnt  only  that  an   agreement,  if  any,  entered  into  in  respect  of  the 
lame  shall  be  void  and  nnenforceable  unless  the  same  has  been  reduced  to  writing 
and  filed  in  conrt. 

A  Vakil  who  disburses  outfees  at  the  request  of  his  oHent  and  takes  a  pronote  for 
Uiem  which  not  being  filed  in  court  beooines  void  is  entitled  to  recover  such  outfees 
independent  of  the  void  promissory  note  and  is  entitled  under  S.  217  of  the  Contract 
Act  to  retain  the  same  out  of  the  sums  received  by  him  to  the  credit  of  his  client  in 
the  suit  in  which  he  has  disburBed  the  outfees. 

Qusere :— Whether  a  Vakil  will  be  entitled  in  the  absence  of  expreas  authority 
from  the  -cKent  to  retain  out  of  monies  received  by  him  in  one  suit  fees  or  outfees  due 
or  disbursed  by  him  in  another  suit. 

Second  appeal  from  the  decree  of  the  Court  of  the  Subor- 
dinate Judge  of  Negapatani,  in  A.  S.  No.  23  of  1901  presented 
against  the  decree  of  the  Couit  of  the  District  Munsif  of  Kumba- 
konam  in  0.  S.  No.  590  of  1899. 

The  facts  of  the  case  are  the  following.  The  defendant  was 
the  pleader  of  one  G.  the  deceaped  brother  of  the  appellant,  in  a  suit 
for  partition  brought  by  the  said  G.  He  advanced  money  for  this  suit 
at  the  request  of  the  said  G.  who  gave  him  a  letter  and  also  a  pro- 
note.  The  defendant  was  also  the  pleader  of  G.  in  other  suits  in 
which  the  appellant  was  a  co-plaintiff  with  his  brother.  Certain 
sums  of  money  were  paid  into  court  in  these  latter  suits.  Before 
they  were  paid  over,  G.  died  and  the  appellant  became  entitled  to  the 
whole  as  survivor.  The  defendant  drew  these  amounts  out  of 
court,  paid  a  portion  to  the  appellant  and  appropriated  the  rest 
for  the  advance  he  made  in  the  partition  suit,  for  the  fees  due  to 
him  in  that  suit  and  for  fees  alleged  to  be  due  to  him  in  other  suits 
as  well.  The  plaintiff  sued  the  defendant  for  the  recovery  of  the 
balance.  The  District  Munsif  gave  him  a  decree,  but  the  Sub- Judge 
on  appeal  modified  it  by  omitting  the  items  of  advances  made  by 
him  in  the  partition  suit,  and  fees  due  to  the  defendant  in  the  suits 
in  which  the  amounts  were  drawn  by  the  defendant.  The  Sub- 
Judge  also  deducted  the  fee  due  to  defendant  in  the  partition  suit 
on  the  ground  that  G  had  authorized  him  to  appropriate  such  fee 
out  of  those  sums.    The  plaintiff  preferred  this  second  appeal. 

P.  8,  Sivaswami  Aiyar  for  appellant. 

F,  Kfiibnasvmmi  Aiyar  for  sesiiondent. 
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SnbbaPillai  P.  S.  Sivoswami  Aiyar  for  appellant: — If  a  Vakil  takes  a 

Bamagamy  pronote  for  his  fees,  he  cannot  have  a  lien.  In  Groom  r-  Cheese- 
-Aiyar.  wright^  the  solicitor  took  a  mortgage  security  and  that  was 
considered  as  discharging  the  lien  {Bhaahyam  Aiyangar,  J.  There 
it  was  a  mortgage).  In  In  re  Taylor,  Stileman  &  Underwood^ 
Lindley,  L.  J.  lays  down  that  it  is  the  duty  of  the  solicitor  to 
inform  the  client  of  his  intention  to  preserve  his  lien  in  addition 
to  the  security  [^Bhashyam  Aiyangar,  J.  This  is  not  exactly  a  lien- 
There  can  be  no  lien  over  money.  It  is  rather  the  right  of  retainer]. 
See  also  In  re  Douglas  Norman  &  Co.^.  With  regard  therefore  to 
Bs.  200  advanced  on  the  pronote,  the  Vakil  has  lost  the  lien  by 
taking  the  pronote. 

And  again,  the  pronote,  not  having  being  filed  in  court  under 
S.  28,  the  defendant  cannot  rely  upon  it. 

As  the  item  of  Bs.  94  is  not  due  in  respect  of  the  suit  in 
which  the  money  was  drawn,  the  Vakil  is  not  entitled  to  retain  it 
out  of  the  amount.  [Bhaahyam  Aiyangar,  J.  That  was  in  respect 
of  fees  due  to  him  in  the  partition  suit  against  your  very  client.] 

F.  Kruhnasawmi  Aiyar  for  respondent : — As  regards  Bs.  94 
the  court  found  express  authority  to  appropriate  and  the  finding  of 
fact  is  conclusive.  As  regards  the  other  objection  the  section 
of  the  Legal  Practiuone.s'  Act  does  not  apply  to  this  case.  The 
section  is  intended  to  apply  to  cases  where  there  is  a  stipulation  for 
a  lump  sum  irrespective  of  actual  costs  or  profits.  Whatever  is 
advanced  for  the  suit  at  the  request  of  the  party  he  is  entitled  to 
recover  it,  apart  from  any  question  of  remuneration.  The  provisions 
here  and  in  England  are  the  same. 

With  reference  to  fees  they  have  held  in  Bama  v.  Kunji*  and 
Krishnasami  v.  Kesava^,  Bazi^udrdin  v.  Ka/rim  Bakhsh^, that  irres- 
pective of  the  agreement  the  Vakil  can  recover  the  amount  as 
for  work  and  labour  done. 

Independently  of  the  agreement,  he  can  recover  the  advances. 
The  advances  are  on  a  better  footing  than  fees  inasmuch  as  the 
former  is  a  definite  sum  and  has  not  to  be  determined  by  court.  I 
refer  to  Ss.  28, 29,  Legal  Practitioners'  Act.  The  last  clause  of  S.  29 
and  S.  30  are  significant.     The    effect  is  that  the  Vakil   shall 

1.    (1896)  1  Ch.  780.  8.    (1898)  1  Oh.  199.  6.    I.  L.  B.,  14  M.  68. 

^2.    (1891)  1  Ch.  690.  4.    L  L.  ^.^d  M.  876.  6.    I.  L.  &^  12  A  160. 
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be  confined  to  the  limit  mentioned  in  the  agreement  and  not  be  ^^^^  ^^^^ 
entitled  to  fall  back  and  demand  more  than  is  provided  in  the  Bamasamy 
agreement.  I  may  refer  also  to  S.  31  which  rather  refers  to  the 
policy  of  the  law.  The  Legislature  could  not  have  contemplated 
that  the  Vakil  should  first  receive  the  fees  and  then  conduct  the 
case.  That  is  not  the  practice  in  England.  The  English  Act  is  38 
and  34  Vic.  ch,  28,  Ss.  4,  5,  6  and  7  [Bhashyam  Aiyangar,  J.  The 
word  agreement  then  is  used  in  the  sense  of  express  agreement]. 
That  is  exactly  so.  There  is  a  Calcutta  case  which  dissents  from  the 
Madras  case  :  Sarat  Chunder  Boy  Chowdhry  v.  Chundra  Kanta  Roy,^ 
{^Bhashyam  Aiyanga/r^  J.,  can  we  allow  interest  in  the  absence  of 
agreement].  According  to  the  English  practice  it  is  so. 

As  regards  the  other  point,  I  would  refer  to  In  the  matter  of 
McCorkendale^'  If  the  pro-note  as  an  express  agreement  goes,  the 
question  of  waiver  arises.  Even  if  otherwise  the  taking  of  a  pronote 
is  no  discharge  of  a  lien.  Cordery  on  Solicitors,  p.  305.  [Bhash- 
yam  Aiyangar,  J.  Suppose  you  negotiate  it].  If  it  has  been 
n^otiated  it  may  be  another  matter.  But,  otherwise,  it  does  not 
make  any  difference. 

P.  S.  Sivaswami  Aiyar  in  reply. 

JUDGMENT:— The  two  items  allowed  by  the  Lower  Appel- 
late Court  in  favour  of  the  respondent  to  which  objections  were 
taken  by  the  appellant's  Pleader  are  (i)  an  item  of  Es.  94-1-0  being 
the  share  of  Oovinda  Pillai,  the  appellant's  deceased  brother,  in  the 
sum  drawn  (by  the  respondent)  from  the  court  in  S.  C.  S.  No. 
1938  of  1895  and  (ii)  an  item  of  Rs,  200  being  the  amount  of  a 
promissory  note  made  by  Govinda  Pillai  in  favour  of  the  respon- 
dent. 

As  regards  the  first  item,  the  respondent's  plea  was  that  he 
appropriated  the  amount  towards  the  fees  due  to  him  in  0.  S.  No. 
14  of  1895 — a  suit  for  partition  against  the  present  appellant  which 
abated  on  the  death  of  Govinda  Pillai,  the  plaintiff  therein — and 
that  he  was  also  authorized  by  Govinda  Pillai  to  do  so*  The  lower 
appellate  Court  refers  to  this  question  of  authorization  as  the  3rd 

I  m 

1.    h  L.  B.,  25  a  805.  2.    I.  L.  B.,  6  0.  p.  1, 
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Subba  Pniai  question  for  decision  in  the  appeal  before  it  and  records  (on  it)  a 
Bamasamy  finding  in  the  affirmative — in  favor  of  the  present  respondents* 
Aiyar.  There  is  evidence  in  the  case  in  support  of  this  alleged  authority, 
and  we  accept  the  finding  of  the  Subordinate  Judge  on  this  point. 
It  is,  therefore,  unnecessary  to  consider  whether  even  in  the  absence 
of  such  authority,  the  respondent  would  be  entitled,  as  found  by 
the  Subordinate  Judge,  to  appropriate  this  item  which  was  drawn 
in  S.  C.  S.  No.  1938  of  1895,  for  fees  due  to  him  (by  Govinda  PiUai) 
not  in  that  suit  but  in  another  suit,  namely,  0.  S.  No.  14  of  1895. 

As  regards  the  second  item,  if  the  amount  of  the  promissory 
note  were  in  reality,  a  sum  advanced  by  way  o£  loan  to  Govinda 
Pillai,  the  respondent's  remedy  would  be  only  on  the  promissory 
note,  and  he  would  have  no  lien  under  S.  217  of  the  Indian  Contract 
Act,  on  any  sums  received  by  him  (from  courts)  on  behalf  of 
Govinda  Pillai,  his  client,  and  the  promissory  note  would  not  be 
invalid  under  S.  28  of  the  Legal  Practitioners'  Act.  But  reading 
the  promissory  note  (Exhibit  I,  dated  the  11th  November  1896) 
along  with  the  letter  (Exhibit  II,  dated  the  7th  October  1896)  of 
Govinda  Pillai,  to  the  respondent,  it  is  clear  that  the  amount  of 
the  promissory  note  was  not  an  amount  advanced  by  way  of  loan, 
but  an  amount  which,  at  the  request  of  his  client,  the  respondent 
disbursed  for  outfees  in  the  suit  in  which  he  was  retained  as  vakil. 
In  this  view,  the  questions  arising  for  decision  are  whether  the  pro- 
missory note  is  invalid  under  S.  28  of  the  Legal  Practitioners'  Act, 
and  whether  the  respondent  is  entitled,  under  Ss.  217  and  218  of 
the  Indian  Contract  Act,  to  a  lien  in  respect  of  the  amount  and  can 
deduct  the  same  out  of  the  sum  received  by  him  (from  court)  on 
account  of  his  client — it  being  conceded  that  the  respondent's  claim 
if  any,  on  the  promissory  note,  whether  by  suit  or  by  set  off,  was 
barred  at  the  date  of  the  suit. 

We  are  clearly  of  opinion  that  the  promissory  note— for  pay- 
ment on  demand  of  the  sum  of  Rs.  200  with  interest  thereon  at 
one  per  cent  yer  mensem  is,  within  the  meaning  of  S.  28  of  the 
Legal  Practitioners'  Act,  an  agreement  respecting  the  amount  of 
payment  for  charges  incurred  or  disbursements  made  by  the  respon- 
dent, in  respect  of  the  suit  in  which  he  had  been  retained  as  a 
vakil,  and  as  the  same  has  not  been  filed  in  court  as  required  by 
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the  section,  it  is  invalid.  The  section  is  general  and  there  is  nothing  gubba  Pillai 
to  restrict  its  operation  to  agreements  which  provide  for  the  pay-        ^' 
ment  of  a  larger  amount  than  the  disbursements   actually  made  for      Aiyar. 
ontfees,  or  of  any  lump  sum,  irrespective  of  such  disbursements  or 
for  payment  of   pleader's  fee  in  excess  of  what  may   be  allowed  as 
such  on    taxation  between  party  and  party  in  accordance  with  the 
rules  framed  under  S.  27,  of  the  Legal  Practitioners'  Act.     We  are 
therefore   unable  to   concur   in  the   contrary   view  taken    by   the 
Allahabad  and  the  Calcutta  High  Courts  (cf.  Razi-ud-din  v.  Karim 
Balchshj^  Sarat  Chunder  Boy  Chowdhry  v.  Chundra  Kanta  Eoy.^) 

The  policy  of  Ss.  28,  29  and  30  of  the  Legal  Practitioners'  Act 
(corresponding  to  Ss.  4,  9  and  6  of  the  English  Attorneys  and  Soli- 
citors Act  33  and  34  Vic.  C.  28)  is  that  whenever  an  agreement 
is  entered  into  between  a  pleader  and  his  client  respecting  his 
remuneration  or  payment  for  out-fees,  such  agreement  should  be 
reduced  to  writing  and  not  only  so  but  also  filed  in  court  and  that 
when  a  suit  is  brought  upon  such  agreement,  the  court  should  have 
the  power — if  in  its  opinion  the  agreement  is  not  fair  and  reason- 
able— to  reduce  the  amount  payable  thereunder  or  order  it  to  be 
cancelled,  and  in  the  latter  case,  to  award  such  amount  only  as 
would  have  been  decreed  in  the  absence  of  any  agreement  between 
the  pleader  and  client  S.  30,  however,  provides  that  a  pleader 
shall  not  be  entitled  to  claim  anything  beyond  the  terms  of  such 
agreements,  except  in  respect  of  services,  fees,  charges  or  disburse- 
ments expressly  excepted  from  the  agreement. 

It  seems  therefore  clear  that  though  an  agreement  entered  into 
will  be  invalid  unless  reduced  to  writing  and  filed  in  court,  yet  the 
pleader  is  not  disentitled  in  the  absence  of  any  agreement  to  claim 
reasonable  remuneration  in  respect  of  his  professional  services  or 
the  repayment  of  out-fees  advanced  by  him.  This  is  the  view  taken 
in  the  decision  of  that  court  in  Rama  v.  Kunji^  in  regard  to  a 
claim  for  pleader's  fee,  and  the  decision  will  be  equally  applicable 
to  a  claim  for  outfees.  The  circumstance,  however,  that  there 
was,  in  fact,  an  oral  agreement  or  a  written  agreement  which  was 
not  filed  in  court,  cannot,  in  our  opinion,  make  any  difference,  and 
the  pleader's  rights  and  remedies  will  be  just  the  same  as  if  there 
1,    1.  L.  R.,  12  A.  169.  2.    I.  L.  B.,  25  C.  805.  3.    I.  L.  R.,  9  M.  875. 
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Subba  Piilai   ^^  been  no  agreement  at  all.  An  oral  agreement  or  written  agree- 
.^'  ment   not  filed  in  court,  being  invalid  under  S.  28  of  the  Legal 

Aiyar.  Practitioners'  Act  and  therefore  unenforceable  is  '  void'  (vide  S. 
2)  clause  (g)  of  the  Indian  Contract  Act)  and  cannot,  therefore,  pre- 
clude the  pleader  from  maintaining  a  suit  as  if  no  agreement  had 
been  entered  into  at  all.  This  is  in  accordance  with  the  opinion 
expressed  by  this  court  in  Krishnasami  v.  Kesuva^. 

The  conclusion,  we,  therefore,  come  to,  is  that  the  Legal 
Practitioners'  Act  does  not  enact  that  no  claim  by  a  pleader  for 
professional  services  rendered  or  for  recovery  of  out-fees  (ad- 
vanced) shall  be  sustainable,  unless  an  agreement  in  writing  for 
the  same  has  been  entered  into  with  the  client  and  filed  in  court, 
but  only  that  an  agreement  and,  if  any,  in  respect  thereto  shall 
be  void  unless  the  same  has  been  reduced  to  writing  and  filed  in 
court. 

The  promissory  note  (Exhibit  I)  is  therefore  void  and  it  hence 
becomes  unnecessary  to  consider  whether  the  lien  which  the  res- 
pondent would  otherwise  have  had  (under  S.  217  of  the  Indian 
Contract  Act)  should  be  regarded  as  having  been  waived  by  his 
taking  a  promissory  note,  if  the  same  had  been  filed  in  court  under 
S.  28  of  the  Legal  Practitioners'  Act. 

Independently  of  the  promissory  note,  the  respondent  is 
entitled  to  recover  the  out-fees  advanced  by  him  and  under  S.  217 
of  the  Indian  Contract  Act,  he  is  entitled  to  retain  the  same  out 
of  the  sums  received  by  him  to  the  credit  of  his  client.  The 
appellant's  pleader  admits  that  the  amount  actually  advanced  by 
the  respondent  for  out-fees,  was  Rs.  200  and  it  is  therefore  un- 
necessary to  remit  an  issue  for  the  purpose  of  taking  an  account  as 
to  the  sums  actually  advanced  by  the  respondent  for  out-fees. 

The  second  appeal,  therefore,  fails  and  is. dismissed  with  costs. 


1.    I.  L.  B.,  14  M.  68. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present: — ^Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyara  Aiyangar. 

Govindasami  Solinga  Thevan  ...  ...     Appellant* 

V.  [Plaintiff). 

Gopalasami  Sivaji  Mohithei  and  another        . . .     Respondents 

^Defendants). 

Civil  Procedure  CodCy  S,  13,  Eapl.IJ — Res-judicata — Defendant  having  no  interest — No  Govindasami 
decree  against  such  person — Finding  no  res- judicata.  Ihevan 

V. 

Where  a  pereon  who  is  not  intereBted  in  the  subject-matter  of  a  suit  is  made    Gopalasami 
a  defendant,  a  judgment  in  that  suit  cannot  be  used  as  res-judicata  in  a  subsequent  iv  • 

suit  between  the  said  person  and  the  plaintiff  in  that  suit. 

Where  as  a  matter  of  fact  the  decree  in  the  former  suit  (brought  against  three 
brothers)  directed  delivery  of  possession  in  the  hands  of  two  brothers,  though  upon 
the  ground  that  there  was  no  partition  between  the  brothers  the  decree  is  noL 
against  the  other  brother,  who  could  not,  therefore,  have  appealed  against  such  a 
decree. 

Rajah  Run  Bahadoor  Singh  v.  Muss^t/mut  Lachoo  Koer^  followed. 

The  finding  in  such  suit  that  there  was  no  partition  is  not  res'jndicata  in  a  subse- 
quent suit  brought  by  the  other  brother  for  a  declaration  that  the  properties  in 
his  possession  and  not  included  in  the  former  suit  are  his  exclusive  properties  having 
fallen  to  him  as  his  share  in  a  partition. 

Explanation  II  to  S.  13,  C.T*.C.,  can  have  application  only  when  the  matter  urged 
in  the  subsequent  suit  could  have  formed  a  defence  to  the  first  suit. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Kumbakonam  in  A.  S.  No.  1088  of  1900  presented  against 
the  decree  of  the  Court  of  the  District  Munsif  of  Tiruvadi  in 
0.  S.  N.o.  254  of  1899. 

In  execution  of  a  decree  against  one  of  four  brothers  the 
decree-holder  attached  certain  specified  properties  and  after  pur- 
chasing the  same  himself  brought  a  suit  for  recovery  of  the  same. 
His  ground  of  action  was  that  his  judgment-debtor  was  the 
manager^  and  that  the  decree  debt  was  binding  on  the  whole  family. 
In  the  course  of  that  suit,  however,  he  gave  up  that  claim  and  set 
up  that  the  properties  were  the  self-acquisitions  of  his  judgment- 
debtor.  The  present  plaintifF  who  was  one  of  the  brothers  not 
being  interested  in  the  properties  included  in  that  suit  did  not  appear. 
The  other  two  set  up  a  partition  and  claimed  the  properties  as 
having  fallen  to  their  share.  One  of  the  issues  was  whether  the 
brothers  were  divided.     It  was  held  that  they  were  not  divided 

•  S.  A,  No.  112  of  1902.  9th  September  1903. 

1.    I..  R.,  12  I.  A.  23  at  p.  34, 


Digitized  by  ViiOOQIC 


282  THE   MADBA8   LAW  JOUBNAL   BEPORTS.  [vOL.    XlV. 

Qovindaflami  and  a  decree  was  passed  in  favor  of  the  purchaser  for  a  fourth  of  the 
Thevan  . 

y.  properties  in  the  hands  of  the  other  two  brothers.     The  first-men- 

Siva^^'hi-  tioned  decree  not  being  fully  satisfied,  the  decree-holder  attached 

^^^'        other  properties  in  the  hands  of  the  present  plaintiff  who  was  es^parte 

in  the  former  suit  and  purchased  them  also.     The  plaintiS  brought 

the  present  stiit  for  a  declaration   that  the  properties  exclusively 

belong  to  him  having  fallen  in  a  division  in  his  family. 

P.  S,  Sivaswami  Aiyar  and    T.  R,   VenJcatarama  Sastri  for 
appellant. 

F.  Krishnaswami  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — The  J  st  respondent  as  the  holder  of  a  decree 
for  money  in  0.  S.  No.  237  of  1886  against  one  Rajagopalasami, 
the  step-brother  of  the  appellant,  and  his  two  younger  brothers, 
attached  the  three  items  of  property  mentioned  in  the  plaint  and 
purchased  the  same  in  Court  sale.  The  appellant  has  brought 
this  suit  to  obtain  a  declaration  that  he  is  solely  entitled  to  the 
property  and  that  his  step-brother  the  judgment-debtor  has  no 
right,  title  or  interest  therein.  He  relies  upon  the  decrees  in 
0.  S.  No3.  193  anl  142  of  1890  and  0.  S.  Nos.  146  and  147  of 
1889  as  res-judicata  in  his  favour.  The  respondents  (the  2nd 
respondent  being  the  undivided  brother  of  the  1st  respondent) 
denying  the  exclusive  title  of  the  appellant,  apparently  con- 
tended that  Rajagopalasami  and  his  step-brothers  were  not 
divided,  that  they  (the  respondents)  as  purchasers  in  execution  of 
the  decree  in  0.  S.  No.  237  of  1886  against  Rajagopalasami  acquired 
his  one-fourth  share  in  the  plaint  items  and  that  so  far  as  item 
No.  3  was  concerned  the  question  was  reft-judicata  in  their  favour 
by  the  decree  in  O.  S.  No.  17  of  1888.  The  District  Munsif  gave 
judgment  in  favour  of  the  plaintiff  as  prayed  for,  holding  that  the 
decree  in  O.  S.  No.  142  of  1890  operated  as  res  judicata  against  the 
respondents  and  that  the  respondents  did  not  make  any  attempt  to 
sustain  their  plea  of  res-judicata  as  regards  item  No.  3  by  producing 
the  decree  in  0.  S.  No.  17  of  1888.  He  also  recorded  a  finding  on 
the  merits  that  by  reason  of  the  various  intricate  transactions  relied 
on  by  the  appellant  he  had  become  separated  in  interest  both  from 
his  step-brother  (Rajagopalasami),  and  from  his  two  utei:ine  brothers 
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and  the  exclusive  owner  of  the   plaint   items.     The   Subordinate  GovinaMami 
Judge,  on  appeal  reversed  the  decree  of  the  Munsif  and  dismissed  v. 

the  plaintiff's  suit,  on  the  ground  that  the  decree  in  O.S.  No.  346  of  gj'va^f'Xohi. 
1892  (Exhibit  I)  operated  as  res-jvdicata  against  him.  The  only  thoi. 
question  which  we  have  now  to  consider  in  this  second  appeal  is 
whether  the  view  taken  by  the  Subordinate  Judge  as  to  the  effect 
of  the  decree  in  O.  S.  No.  346  of  1892  is  correct.  We  are  clearly 
of  opinion  that  the  view  t^ken  by  the  Subordinate  Judge  is  un- 
sound in  law  and  the  appeal  should  be  remanded  for  disposal  on 
the  merits.  It  is  noteworthy  that  the  respondents  did  not  either  in 
their  written  statement  or  at  the  settlement  of  issues,  plead  the 
decree  in  0.  S.  No.  346  of  1892  in  bar  of  the  suit,  though  they 
pleaded  the  decree  in  0.  S.  No,  17  of  1888,  in  bar  of  the  suit,  so 
far  as  it  related  to  item  No.  3.  Nor  has  the  decree  in  0.  S.  No.  346 
of  1892  been  produced. 

They  raised  this  plea  for  the  first  time  in  their  memorandum 
of  appeal  to  the  lower  appellate  Court  and  the  Subordinate  Judge 
relying  only  upon  the  judgment  which  was  filed  as  Exhibit  T 
sustained  the  plea.  It  appears  from  Exhibit  I  that  the  1st  respon- 
dent purchased  the  items  of  property  which  were  the  subject  matter 
of  that  suit,  in  execution  of  his  decree  in  0.  S.  No.  237  of  1886 
against  Rajagopalasami  and  on  the  ground  that  he  was  obstructed 
when  he  proceeded  to  cultivate  those  lands,  sought  to  establish  his 
title  to  the  same.  The  defendants  Nos.  2  to  5  in  that  suit  (No.  346 
of  1892)  were  respectively  the  present  appellant,  his  uterine  brothers 
and  the  widow  of  their  step-brother  Rajagopalasami.  The  2nd 
defendant  (the  present  appellant)  did  not  however  appear  and 
defend  the  suit,  though  he  appears  to  have  been  examined  as  a 
witness  in  the  case,  apparently  on  behalf  of  his  uterine  brothers 
defendants  3  and  4  therein  and  his  evidence  then  given  was  sub- 
stantially the  same  as  the  averments  made  by  him  in  the  plaint  in 
the  present  suit  which  relates  to  items  of  property  not  comprised  in 
that  suit.  The  title  of  the  1st  respondent  as  alleged  in  the  plaint 
in  that  suit  was  that  Rajagopalasami,  the  judgment-debtor  in  0,  S. 
No.  237  of  1886,  was  the  managing  member  of  the  undivided  family 
consisting  of  himself  and  his  three  step-brothers,  that  the  decree- 
debt  was  one  that  was  binding  upon  the  whole  family  and  that  he 
had  therefore  acquired  the  interest  of  the  whole  family  in  the  items 
of  propeily.  sold  Jiv  ex^uMon  of  the  decree.  The  3rd  and  4th  defend- 
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Govindasami  ants  therein  claimed   most  of  the  items  as  their  separate  property 

Thevan  i.,.i  ,- 

V.  by  reason  of  their  having  become  separated  both  from  Uajagopala- 

Sivag?  *M^i-  ^^^  *^d  from  their  elder  (uterine)  brother  (the  2nd  defendant)  in 
thei.  virtue  of  the  various  transactions  set  up  by  the  plaintiff  in  this  suit. 
The  5th  defendant  claimed  the  remaining  items  as  her  stridhanam 
property.  At  the  commencement  of  the  trial  (in  O.  S.  No.  346  of 
1892),  the  pleader  for  the  plaintiff  therein  (Ist  respondent)  made 
a  statement  abandoning  the  claim  which  he  had  made  in  the  plaint 
on  the  footing  that  the  properties  purchased  by  him  were  joint 
family  properties  and  based  his  claim  on  the  footing  that  the 
properties  there  in  question  were  the  self-acquisition  of  Rajagopala- 
sami  made  even  during  the  life-time  of  his  father.  The  District 
Munsif  found  that  the  properties  were  not  the  self-acquisition  of 
Rajagopalasami  but  with  reference  to  the  defence  raised  by  the  3rd 
and  4th  defendants  he  found  in  paragraph  11  of  his  judgment  as 
follows  ; — "  On  the  question  of  division  I  find  against  the  defendants 
3  and  4." 

In  dealing  with  the  question  of  stridhanam  raised  by  the  5th 
defendant  he  found  that  that  question  was  rea-jvdicata  in  her 
favour  and  in  paragraph  13  of  his  judgment  he  found  that  the 
plaintiff  therein  was  entitled  to  a  one-fourth  share  of  the  properties 
in  the  possession  of  defendants  3  and  4.  "  The  properties  compris- 
ed in  Exhibit  VI  being  the  joint  properties  of  all  the  brothers,  it  will 
thus  be  seen  that  the  finding  of  non-division  is  expressed  to  be  only 
between  the  then  plaintiff  on  the  one  hand  and  the  then  defendants 
3  and  4  on  the  other  hand,  and  the  decretal  portion  of  the  judgment 
(paragraph  16)  was  for  the  recovery  of  one-fourth  of  the  properties 
in  the  possession  of  defendants  3  and  4  and  the  suit  was  dismissed 
in  other  respects.  No  doubt  that  finding  was  based  upon  his 
view  that  the  properties  comprised  in  Exhibit  VI  which  relate  both 
to  the  properties  comprised  in  that  suit  and  to  the  properties  com- 
prised in  the  present  suit  were  the  joint  propertie?  of  all  the 
brothers.  The  simple  question  therefore  now  is  whether  notwith- 
standing that  the  finding  is  recorded  and  the  decree  was  only  as 
against  defendants  3  and  4  (who  claimed  the  properties  comprised 
in  that  suit  as  their  exclusive  property)  it  should  be  held  that  the 
reasoning  of  the  District  Munsif  that  the  properties  comprised  in 
Exhibit  VI  are  the  joint  properties  of  all  the  brothers  is  res^judicata 
in  the  present  suit  against  the  respondent  who  aooording  to  the 
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cause  of  action  upon  which  the  present  suit  is  based  and  the  evidence  Govindasami 

*^  ^^  Thevan 

given  by  him  in  the  former  suit  had  no  interest  whatever  in  the  v. 

properties  which  were  the  subject-matter  of  that  suit  and  which  he  sivaji  MoM* 
therefore  did  not  take  the  trouble  of  defending.  His  case  is  that  in  *^®** 
respect  of  a  portion  of  the  properties  comprised  in  Exhibit  VI  he 
became  separate  from  his  uterine  brothers  by  virtue  of  a  subsequent 
transaction  and  that  the  plaint  items  are  included  in  such  portion. 
The  decree  in  the  former  case  was  not  against  him  and  it  is  clear 
that  he  could  not  have  appealed  against  it.  Rajah  Bow  Bahadoor 
Singh  v.  ifassumat  Lachoo  Koer^.  Further  within  the  meaning  of 
JBxplanation  2  to  S.  13,  Civil  Procedure  Code,  he  could  not  have 
raised  the  matter  on  which  the  present  plaint  is  founded  as  a  ground 
of  defence  in  the  former  suit  for  the  simple  reason  that  it  would 
have  been  no  defence  at  all  to  that  suit  so  far  as  his  interests  were 
concerned  (which  were  nil)  in  the  properties  for  the  recovery  of 
which  that  suit  was  brought.  It  is,  therefore,  clear  under  explana- 
tion 2  that  the  "  matter  ''  of  the  present  suit  could  not  be  deemed 
to  have  been  a  '^  matter  directly  and  substantially  in  issue  in  such 
suit^'  between  the  parties  to  this  suit.  It  is  therefore  unnecessary 
to  refer  to  the  various  cases  cited  in  argument  on  both  sides. 

We  must  therefore  reverse  the  decree  of  the  Subordinate 
Judge  and  remand  the  appeal  for  disposal  according  to  law.  The 
costs  of  this  second  appeal  will  be  costs  in  the  cause. 

IN  THE  HIGH  COURT  oiTjUDICATURE  AT  MADRAS. 
Present : — Mr,  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 
Pundi  Doraisami  Tever       ...  ...  Appellant*  (Plaintiff.) 

V' 

Lakshmanan  Chetty  and  another       ...     Respondents  (1^^  and 

3rd  Defendants). 

Promissory  notCy  how  for  a  payment — Coveruint  to  pay  hy  Vendee  to  Vendor's  creditor-*-     Doraigaml 

Delay   in  payment — Execution  of  Pronote  hy  Vendor  to  creditor — Suit  hy  Vendor         Tover 

for  breach  of  covenant.  t   i   i.^* 

Lakshmanaxi 
Where  a  vendee  fails  to  pay  the  purchase  money  to  the  creditor  of  the  vendor  in        Chetty. 

pursuance  of  a  covenant  in  the  deed  of  sale,  but  paid  the  same  a  year  after  the  sale, 

a  suit  by  the  vendor  against  the  vendee  for  breach  of  covenant  is  not  sustainablo 

vrithout  proof  of  damage. 

The  mere  execution  by  the  vendor  of  a  pro-note  for  interest  duo  to  the   creditor 

subsequent  to  the  sale  without  acttial  payment  is  not  proof  of  such  damage. 

•S.  A.  No.  972  of  1901.  6th  March  1908. 

1.    JL.  B.  12  It  A.  at  94. 
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DoraiBami  Second   appeal    from  the  decree  of    the   District    Court  of 

J.  ©V6r 
V.  Madui-a  in  A.  S.  No.  323  of  1900^  presented  against  the  Decree  or 

Chotty.      ^^^  Court  of  the  District  Munsif  of  Pararaakudi  in  0.  S.  No.  447  of 

1899. 

A  vendee  of  property  stipulated  with  the  vendor  that  he 
would  pay  the  purchase  money  to  a  creditor  of  the  vendor.  The 
sale  deed  contained  a  recital  of  an  absolute  discharge,  t.  e,, 
that  the  purchase  money  had  been  received  by  the  vendor.  The 
vendee  failed  to  pay  the  money  to  the  creditor  at  once,  but 
paid  it  a  year  after  the  date  of  sale.  The  creditor  demanded 
interest  for  the  intervening  period  from  the  vendor  and  obtained 
a  pro-note  from  him  for  the  interest  due  to  him.  The  vendor 
before  paying  the  amount  of  the  pro-note  brought  a  suit  against  the 
vendee  for  damages,  basing  his  cause  of  action  on  his  execution 
of  the  pro-note. 

T.  Rangaramanujachariar  for  appellant. 

M,  B.  Ramakrishna  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  : — Assuming  without  deciding  that  the  defend- 
ant was  bound  to  pay  to  the  mortgagor,  on  the  date  of  sale  the 
amount  of  mortgage  money  subject  to  which  the  sale  was  made 
and  that  notwithstanding  the  absolute  release  given  by  the  mort- 
gagor to  the  defendant  on  the  4th  July-the  date  of  payment  of  the 
mortgage  amount — the  plaintiff  was  bound  to  pay  the  mortgagor 
the  interest  between  the  date  of  sale  and  the  4th  July  following — 
not  paid  by  the  defendant — this  suit  for  damages  for  breach  of 
defendants  covenant  to  pay  the  mortgage  amount  to  the  mortgagor 
on  the  date  of  sale  cannot  be  sustained.  The  plaintiff  does  not  av^ 
in  the  plaint  that  he  paid  such  interest  but  only  that  he  gave 
promissory  notes  lor  the  interest  to  the  mortgagor  which  as  his 
first  witness  says  were  " purposely  got  executed  and  taken  with 
a  view  that  they  may  be  required  if  litigation  arises  '^  and  he  has 
therefore  suffered  no  damage  at  the  date  of  the  suit  by  reason  of 
the  alleged  breach  of  covenant  by  the  1st  defendant  which  would 
enable  him  to  succeed  in  this  action  (see  Judgment  in  S.  A.  No, 
1253  of  19001),  %We,  therefore,  dismiss  the  appeal  with  costs  and 
affirm  the  decision  appealed  from  on  the  ground  that  the  plaint  does 
not  disclose  a  cause  of  action  for  the  recovery  of  damages. 

1.     Bince  reyoTied  w  Futti  Narayananvurihi  Aiyar  y,  Marimuthu  PiUai,  1*  h,  "SL^ 
S6  M.  d22. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present :— Mi\  Justice  Benson  and  Mr.  Justus  Bliashyam  Aiyangar. 

Venkatasubbiah  and  another         ...  ...  Appellants* 

V.  {Plaintiffs). 

Pichamma  and  others     ...  ...  Respondents 

{Defendants). 

Limitation  Act,  .S.  14— Proper/ tVp  beyond  peciiniai-jf  jnritidicti&n  of  first  Court — Person  VenkatMub- 
not  entitled  added  as  co-plainliff  in  first  nuil — f^ame  came  of  action — Same  parties. 
Where  two  plaintiffs  as  next  hoirs  of  the  last  male -owner  brought  a  suit  in  the  Pichammft. 
District  Munsifs  Court  for  the  recovery  of  certain  properties  and  a  third  person  who, 
however,  was  subsequently  found  to  have  no  real  claim  was  added  on  that  third 
person's  application  as  a  oo-plaintiflf  and  on  its  being  found  that  the  value  of  the 
properties  was  l)eyond  the  pecuniary  jurisdiction  of  the  District  Munsif  the  plaintiffs 
withdrew  a  portion  of  the  claim,  but  the  final  ord«»r  was  that  the  plaint  should  be 
returned  to  the  proper  court. 

Ileldf  (1)  that  a  s  baoqnent  suit  by  the  two  plaintiffs  for  rocovoiy  of  the  pro* 
l>ortic8  including  the  properties  withdrawn  in  the  course  of  the 
iirst  suit  wiwb  founded  upon  tho  same  cause  of  action; 

(2)  that  such  subsequent  suit   was  between   the  same  parties  notwith* 

standing  the  fact  that  a  third  person  who,  however,  was  found 
to  have  no  real  claim  wm  added  as  a  co-plaintiff  in  the  first  suit  on 
his  applicatjon ;  and 

(3)  that  the  plaintiffs  were  entitled  under  S.  14  of  the  Limitation  Act  to 

a  deduction  of  the  time  occupied  in  prosecuting  the  first  suit. 

Second  Appeal  from  the  decree  of  the  District  Conrt  of  Nellore 
in  A.  S.  No.  494  of  1898  presented  against  the  decree  of  the 
Subordinate  Judge's  Court  of  Nellore  in  0.  S.  No.  99  of  1897. 

In  1889,  two  persons  brought  a  suit  in  the  District  Munsif 's 
Court  to  recover  certain,  properties  as  reversioners  to  a  widow 
who  died  in  1879.  A  third  person  claimed  as  being  jointly 
entitled  wi^^^  \\em  and  was  added  as  plaintiff.  The  defendants 
objected  tvT^J.Ij  valuation  of  the  suit.  The  Commissioner  who 
was  appointed  to  ascertain  the  valuation  reported  that  the  propei*- 
ties  were  undervalued  and  the  proper  valuation  took  the  case 
out  of  the  jurisdiction  of  the  court.  The  District  Munsif  directed 
the  return  of  the  plaint  for  presentation  to  the  proper  court. 
This  was  in  March  1890.  In  April  the  two  plaintiffs  who  originally 
instituted    the    suit  gave    up  some  items    in    order   to    bring    it 


*  S,  A.  No.  840  of  1000,  26th  March  1903. 

V 
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Venkataftnb- 
biali 

V. 

Pichamraa. 


within  the  jurisdiction  of  the  court  and  asked  the  Munsif  to 
retain  the  plaint  on  his  file  and  proceed  to  hear  the  case  in  respect 
of  the  other  items.  The  District  Munsif  gave  a  decree  in  favour 
of  the  original  plaintiffs^  holding  that  the  additional  plaintiff 
was  not  entitled  to  a  decree.  The  defendants  appealed^  one  of  their 
contentions  being  that  the  plaintiffs  ought  not  to  have  been  allowed 
to  relinquish  items  after  the  institution  of  the  suit  in  order  to  give 
jurisdiction  to  the  court.  The  District  Judge  allowed  this  conten- 
tion and  directed  the  plaint  to  be  returned  for  presentation  to  the 
proper  court.  This  was  in  August  1894,  and  this  suit  was  filed 
soon  after  in  the  Subordinate  Court  of  Nellore  including  in  the 
claim  the  items  given  up  subsequently  before  the  District  Munsif  in 
the  first  suit. 

The  defendant's  contention  was  that  the  plaintiffs  were  not 
entitled  to  any  deduction  of  time  spent  in  prosecuting  the  previous 
suit  and  that  the  present  suit  was,  therefore,  barred. 

T.  F.  Seshagiri  Aiyar  for  appellants. 

P.  jB.  Sundara  Aiyar  and  P.  JVagfa6/iM«/ianam  for  ra««pondents. 

The  Court  delivered  the  following 

JUDGMENT : — We  are  clearly  of  opinion  that  the  decision  of 
the  lower  appellate  Court  is  erroneous  as  regards  limitation,  and 
that  the  suit  is  saved  from  the  bar  of  limitation  by  S.  14  of  the 
Limitation  Act.  The  former  suit  in  the  Ongole  District  Munsif  s 
Court  comprised  all  the  items  of  property  involved  in  the  pre- 
sent suit.  The  two  plaintiffs  who  prosecute  the  present  suit  are 
the  only  plaintiffs  who  instituted  the  former  suit,  though  on  appli- 
cation made  by  the  son  of  a  deceased  reversionary  heir  of  parallel 
grade  with  the  plaintiffs,  he  was  joined  as  a  co-plaintiff.  The 
defendants  having  objected  to  the  jurisdiction  of  the  Ongole 
District  Munsif,  a  Commissioner  vras  appointed  to  value  the  lands, 
and  in  the  result  it  was  held  that  the  value  of  the! suit  exceeded 
the  jurisdiction  of  the  District  Munsif,  and  the  District  Munsif, 
therefore,  ordered  the  plaint  to  be  returned.  Within  a  few  days  of 
this  order  the  present  plaintiff  presented  a  petition  to  the  District 
Munsit  offering  to  withdraw  their  claim  to  items  Xos.  0  and  7  and 
half  of  No.  8,  so  as  to  bring  the  suit  within  the  jurisdiction  of  the 
District  Munsif  and  thus  save  them  the  expense  of  going  to  another 
court.  The  District  Munsif  allowed  this  to  be  done>  and  trying 
the  suit   on   the  merits  gave  a  decree  in  favour   of  the  present 
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plaintxfb  holding  that  the  additional  plaintiffs  father  predeceased  Venka^asub- 

the  widow.  v. 

Pichamma. 
All  the  defendants  who  were  joined  in  the  suit  were  interest- 
ed in  the  remaining  items  of  the  property.  The  principal  defend- 
ants (1  and  2)  appealed  against  the  District  Munsif's  decree, 
contending  that  it  was  not  competent  to  the  District  Munsif  to 
allow  the  plaintiffs  to  prosecute  the  suit  only  in  respect  of  so 
much  of  the  plaint  property  as  would  be  in  value  within  the 
jurisdiction  of  the  District  Munsif  and  that  in  law  the  suit  should 
be  regarded  as  one  comprising  the  whole  of  the  property  originalh* 
claimed  and  this  contention  prevailed  and  the  District  Judge 
returned  the  plaint  which  was  then  presented  to  the  Subordinate 
Judge  including  also  the  items  6,  7,  and  half  of  8,  omitted  in  order 
to  bring  the  case  within  the  jurisdiction  of  the  District  Munsif. 

We  may  here  add  that  the  additional  plaintiff,  whose  claim 
was  disallowed  by  the  District  Munsif,  did  not  prefer  an  appeal 
fKgainst  the  dismissal  of  the  suit  so  far  as  he  was  concerned  and 
though  the  defendants  in  the  present  suit  set  up  this  claim  by 
pleading  that  the  present  plaintiffs  alone  could  not  prosecute  the 
claiiu,  it  was  fouud  in  this  suit  also  that  he  had  no  claim.  The 
pres^it  suit  therefore  is  founded  on  the  same  cause  of  action 
and  is  between  the  same  parties  within  the  meaning  of  S.  14,  aud 
the  fact  that  a  person  who,  it  is  found  now  also,  has  no  real  claim, 
was  joined  as  a  co  plaintiff  in  a  former  suit  on  his  own  application 
does  not  maVe  the  present  suit  one  between  parties  different  from 
those  in  the  former  suit.  According  to  the  decision  of  the 
Appellate  Court  in  the  former  suit,  obtained  on  the  contention  of 
the  present  respondents,  it  must  be  taken  that  the  items  com- 
prised in  the  present  suit  were  all  comprised  in  the  former  suit,  as 
otherwise  the  former  suit  could  not  have  been  dismisse<i  on  the 
ground  that  it  was  beyond  the  jurisdiction  of  the  District  Munsif. 
The  suit  therefore  is  not  barred  in  respect  of  all  or  any  of  the 
items.  Both  the  coui-ts  found  for  the  plaintiffs  on  the  merits. 
We  must  therefore  set  aside  the  decree  of  the  lower  appellate 
Court  and  restore  that  ol*  the  Subordinate  Judge  with  the  modi- 
fication that  items  Nos.  6,  7  and  the  portion  of  No.  8,  that  were 
disallowed  will  also  be  decreed  to  the  plaintiffs  with  mesne  profits 
in  respect  of  those  items  also  from  date  of  decree,  and  with  costs 
throughout.  ^ 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Sir  Charles   Arnold   White,  Chief  J  uftticef 
Mr.  Justice  Bhashyain  Aiyangar  and  Mr.  Justice  Moore. 

V'enjifHn  Poosari  and  another  ...  ...     Appellants* 

V.  [inaintiffs], 

Chinuu  ai*ax  PHtcliainutliu  ...  ...     Respondent 

[Defendant] . 

Vengan  Poo«  Speeijic  relief  Act,  S.  42'~MaintainabilHy  of  8u^t— Right  of  }>»«>»•<  to  H$e  articles  for 
"^^  wnrsh'p  ami  to  accemi  -Injunctiwi — Failure  to  ask  for  fiossestsion. 

mutho.  Where  a  persou  hus  only  a  right  of  access  to  n  certain  house  »nd  the  use  cjf 

certain  articleg  kept  thd'ein  for  the  ptirpoac  of  performing  worahip  in  a  certain 
temple  lie  need  not  «ue  for  poBsession.  A  suit  by  him  for  a  perumneiit  injunction 
under  the  circumstances  is  maintainable  and  will  not  be  liarred  by  his  failui*o  to  claim 
poBsesgion. 

Appeal  under  S.  15  of  the  J^otters  Patent  against  the  judg- 
ment of  Mp.  Justice  Subrahmaniya  Aiyar  in  S.  A.  Xo.  993 
of  1901,  dated  26th  Xoveniber  1902,  preferred  ngainst  the  decree 
in  A.  S.  No.  157  of  1900  on  the  file  oE  the  District  Cour'  of  Coimba- 
tore. 

The  plaintiifs  alleging  that  they  were  entitled  as  pujaris 
to  do  puja  for  Semmuniswami  in  Pujariyoor  in  Pattuh'or  village 
in  Havaui  Tnluq,  brought  this  suit  against  the  defendant  for  an 
injunction  restraining  him  from  causing  obstruction  to  the  per- 
formance of  the  pujah  by  the  plaintiffs  in  the  temple  of  the 
said  Semmuniswami  and  to  pass  a  decree  directing  the  defendant 
to  open  the  doors  of  the  temple  house  locked  by  the  defendant 
in  which  the  temple  properties  and  images  were  placed.  The  ease 
was  that  the  plaintiffs  were  performing. puja,  that  they  locked  the 
door  of  the  temple  house  aforesaid  but  the  defendant  put  another 
lock  upon  it  and  finally  broke  open  the  padlocks  placed  by  both 
parties  when  lie  found  that  the  Magistrate  referred  the  plaintiffs 
to  a  civil  suit.  The  defendant  contended  inter  alia  that  the 
suit  was  not  sustainable  by  failure  on  the  part  of  the  plaintiffs 
to  ask  for  possession.  The  District  Munsif  gave  the  plaintiffs  a 
decree,  but  in  appeal  the  District  Judge  reversed  it  on  the  ground 
that  the  suit  was  opposed  to  S.  4?,  Specific  Relief  Act.     On  second 

*    L.  P.  A.  No,  2  of  1903.  18th  July  IflOS, 
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appeal  to  the  High  Court  their  Lordships  (Subramanift  Aiyar  and  Vengwi  Poo- 

Davies,  JJ.)  differed  in  opinion  and  delivered  the  following  v. 

Patcha- 
JUDGMENTS  : — Subrahmakia  Aiyak,  J, : — This  is  not  a  suit      muthu. 

for  the  establishment   of  the  first   plaintiff^s  right  to    the  office  of  subrahmania 

Poojari.     The  claim  herein  is  distinctly  limited  to  a  building  called     -^^y^*  ^' 

Semmuniswamy  temple  situated  within  the  boundaries  sot  forth  iii 

the  plaint,  and  certain  articles  contained  therein.     The  defendant 

inter   alia  contended  that   the  property    was    not  in  the  plaintiffs 

possession  but  in  that  of  the  defendant,  and  it  was  with  reference 

to  this  contention  that  the  4th  issue  was    framed,  viz,,     '*  Whether 

plaintiffs  are  in  possession  of  the  plaint  temple   and  the  room  and 

articles  mentioned   in  plaint   item  No.  2  ?     Can  they  sue   for  mere 

injunction." 

While  finding  upon  the  evidence  that  the  plaintiffs  had  been 
prevented  from  having  access  to  the  place  from  1 895,  and  that  the 
place  was  locked  up  by  the  defendant  and  continued  so  ever  since, 
the  District  Munsif  was  of  opinion  that  as  prior  thereto  pooja  had 
been  performed  by  the  2nd  plaintiff,  possession  should  be  presumed 
to  be  still  with  the  plaintiffs.  But  the  District  Judge  took  a 
different  view  and  1  take  the  effect  of  his  finding  to  be  that  the 
plaintiffs  are  out  of  possession,  and  that  the  defendant  is  in  posses- 
sion. Indeed  it  being  admitted  that  from  a  time  at  l^ast  4  "years 
Ijefore  the  plaint  the  pl»intiffs  had  been  prevented  from  having 
access  to  the  temple  and  that  the  defendant  has  had  it  under  his 
lock  and  key  ever  since,  it  is  not  easy  to  see  how  any  other 
conclusion  can  bo  arrived  at.  It  would  follow  from  some  of  the 
allegations  in  the  plaint,  that  the  case  of  the  1st  plaintiff  is  that  he 
is  exclusively  entitled  to  the  buildings,  etc.  Assuming  that  his 
right  is  not  larger  than  that  of  Mallakkal,  his  alleged  adoptive 
mother,  it  is  clear  from  para.  6  of  Exhibit  E,  the  judgment  of  the 
District  Court  in  the  litigation  of  1881 — li/82,  that  he  and  the 
defendant  are  entitled  to  joint  possession  of  the  temple  etc. 

The  question  therefore  is  whether  a  party  in  the  position  of 
the  plaintiff  can  sue  for  a  perpetual  injunction. 

The  observations  advisedly  made  by  HaiidUy  and  Ifctr,  JJ., 
in  Kanakasahai  v.  Muttu^  cited  for  the  respondent,  are   clearly 


1.     I.  L.  R.,  13  M.  445. 
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Vengan  Poo-  against  such  a  suit.     (See  also  Abdulkadar  v.  ildho^ined').    Many 


san 


V.  of  the  English  authorities  which  would  throw  light  on  questions 

like  the  present  were  reviewed  and  fully  examined  by  Kindersley, 
V.  C.  in  Lowndes  v.  Settle-.  The  result  of  the  authorities  as  briefly 


Snbrahmania 
Aiyar,  J.     expressed  iu  Kerr  on  Injunctions  (3rd  Edition,  page  111)  is  that 

'*Wher^a  plaintiff  is  out  of  possession,  the  court  will  refuse  to 
interfere  by  granting  an  injunction  unless  there  be  fraud  or 
collusion  or  unless  the  acts  perpetrated  or  threatened  to  be  per- 
petrated ure  BO  injurious  as  to  tend  to  the  destruction  of  the 
estate.'^  It  is  scarcely  necessary  to  say  that  the  refusal  on  the 
part  of  courts  of  Equity  to  interfere  by  way  of  injunction  in  such 
cases  is  on  the  ground  that  the  pUintiff,  having  an  adequate  remedy 
at  law  must  pursue  it.  It  must  be  added  that,  even  in  the  excep- 
tional cases  mentioned  in  the  passage  just  quoted,  the  plaintiff 
must  satisfy  the  court  that  there  is  an  action  pending  at  law 
between  him  and  the  defendant  which  will  try  the  right  as  between 
them.  (Kerr  on  Injuucfcions,  p.  111.)  Further  even  where  there  is 
no  question  of  ouster,  a  mandatory  injunction  will  not  issue  against 
a  trespasser  whose  act  is  complete.  Thus  in  Deere  v.  Guest^,  where 
the  defendants  had  completed  the  construction  of  a  railway  on  the 
plaintiff's  Und  before  suit  and  claimed  only  a  right  of  way, 
Lord  Cottenlwtm  dismissed  the  bill  for  an  injunction  observ- 
ing, '^The  thing  complained  of  has  been  done;  the  tram  road 
has,  with  the  leave  of  the  tenant  in  possession,  been  completed 
and  the  court  is  ask(d  by  the  bill  to  restrain  the  defendants,  who, 
having  finished  the  undertaking,  are  now  in  the  daily  use  and 
occupation  of  it,  from  continuing  so  to  use  it  and  from  interrupting 
the  servants  and  workmen  of  the  plaintiffs  in  their  attempt  to  des- 
troy it ;  in  other  words,  the  court  is  virtually  asked  to  eject  the 
defendants  and  authorize  the  plaintiffs  themselves  to  take  posses- 
sion of  the  tram  road.  The  c.ise  originally  may  have  been  a  case 
of  waste  occasioned  by  the  cutting  of  the  tramroad  and  the  laying 
of  the  iron  nils  over  the  plaintiff's  land  ;  but  what  is  now  claimed 
by  the  defendants  is  simply  a  right  of  way  and  if  they  are  not 
entitled  to  that  right  they  are  mere  trespassers  and  the  pUintiff s 
have  their  proper  legal  remedy  against  them  as  such-"*  In  Mareland 
v.  Richardaoii^  Sir  John  Bomilly,  M.  E.,  expressed  his  concurrence 

I.    I.  L.  U..  15  M.  15.  a.     1  Myl,  &  Cr.  p.  5]6. 

^'.     33  L.  J.  (Ch.)  451.  4.     Ibid  622. 

5.     Tl  Beuv.  596  ai  p.  604 :  S.  C.  26  L.  J.  Ch.  883. 
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with  the  view  laid  down  in  Deere  v.  Quest*'  and  observed  that  no  Vengan  i^)o- 


Ban 


injunction  would  be  granted  if  the  trespass  were  complete  and  per-  v. 

feet,    however  clear  the  original  right   might  be.     No  doubt  in 
Goodson  V.  Richardson^  Lord  Selbourne   and  Lord  Justice  James 


Snbrahmania 

apparently  attach  to  the  facts  in  Deere  v.Guesi^  an  effect  somewhat  Aiyar,  J. 
different  from  that  attributed  to  them  by  Lord  (  ott^nham,  as  they 
both  thought  that  the  possession  was  with  the  defendant  Guest, 
bjt  the  reasons  assigned  by  them  for  considering  that  the  injunc- 
tion was  rightly  refused  by  Lord  Cottenham  go  only  to  support  the 
view  of  the  law  as  stated  in  the  passage  quoted  from  there;  for, 
according  to  the  judgments  of  those  learned  Judges  no  bill  for  an 
injunction  would  lie  against  a  defendant  ia  possession  in  the 
absence  of  any  impediment  to  the  institution  of  an  action  of  eject- 
ment or  any  equitable  circumstances  which  would  induce  Chancery 
to  assume  jurisdiction.  I  have  only  to  add  that  to  allow  a  plaintiff 
in  this  country  who  is  entitled  to  ask  for  possession  to  ask  for  an 
injunction  only  instead,  would  be  to  enable  him  to  evade  the  pro. 
visions  of  the  law  as  bo  the  proper  tribunal  to  try  the  right,  and.  as 
to  the  court  fees  payable  in  suits  for  possession.  The  opinion 
expressed  in  Kafialtamlai  v.  Mtiftn^  seems,  therefore,  to  be  correct 
as  a  general  rule,  and  as  there  is  no  question  in  the  present  instance 
of  fraud,  irreparable  damage,  continuing  trespass  or  other  equitable 
grounds  warranting  the  issue  of  an  injunction  and  as  the  case  is 
clearly  one  where  the  plaintiffs  ought  to  sue  for  such  possession  as 
they  are  entitled  to,  it  is  not  a  proper  case  for  the  grant  of  the 
injunction  sought.  On  these  grounds,  I  come  to  the  conclusion  that 
the  f^ppellate  decree  of  the  lower  appellite  Court  dismissing  the 
plaintiff's  suit  should  be  sustained  and  I  would  dismiss  this  appeal 
with  costs 

Davibs,  J. : — The  Ist  plaintiff  claiming  as  the  adopted  son 
of  one  Vengan  Pujari  sues  the  defendant,  a  dayadi  of  his  adoptive 
father,  for  a  permanent  injunction  restraining  the  defendant  from 
obstructing  him  in  the  performance  of  poojah  in  a  certain  temple 
and  from  preventing  him  having  free  access  to  the  room  where 
the  temple  property  is  kept.  The  1st  plaintiff's  adoptive  father's 
widow,  Mallakkal  obtained  a  declaration  of  her  right  to  perform 
the  poojah   and   restraining   the  defendant  from   preventing  her 

1.     1  Myl.  A  Cr.  p.  516.  2.     L.  R.,  9  Ch.  Ap.  221. 

3.     I.  L.  R.,  13  M.  Mo. 
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8&n 

V. 

Patcha- 
muthu. 

DavieB,  J. 


Vrngan  Poo-  acceBS  t-o   the  room  where  the  temple  property  was  kept  in  A.  S. 
No.  51  of  1882  on  the  file  of   the   District  Court  of  Coimbatore, 
and  the  Munsiff  finding  the  1st  plaintiff  to  be  Mallakkal's  adopt- 
ed son   has/  in   pursuance    of   that   decree^  decreed  the  present 
suit  as  prayed.     The  Judge  has  however   dismissed  the  suit  on  the 
ground  that  the  1st  plaintiff  should  also  have  sued  for  the  posses- 
sion of  the  temple  properties  as  well  as  for  the  possession  of  the  office 
of  Pujari,  but  in  my  opinion  it  was  unnecessary    for  the  plaintiff  to 
sue  for  such  possession,  especially  as  in  the  previous  suit   a   similar 
objection  was  not  allowe-l  although  it  appears  to  have  been   raised. 
The  1st  plaintiff's  right  to  the  possession  of  the  office  of  Pujiri  was 
declared  in  the  previous  suit  and  he  is  therefore  entitled  to  an    in- 
junction restraining  the  defendant  from  interfering  with  that  right. 
The  District  Judge  considers  that  the  order  of  the  joint  Magistrate 
purporting  to  be  passed  under  ?.  146    of  the  Criminal   Procedure 
Code  declaring  the  defendant  to  be  in  actual  possession  of  the  right 
of  performing  poojah  necessitates  the  1st  plaintiff's  suing  for  th..t 
possession,  but  the  order  of  the  joint  Magistrate  is  void  and  of  no 
effect  for  it  is  cleavly  ultra  vires,  the  Magistracy  having  no  juris- 
diction    in    disputes    relating    to    the    possession    of    an   office, 
l^heir  jurisdiction  is  limited  to  disputes  concerning  "  land  or  water 
or  the  boundaries  thereof" ;  so  that  the  1st  plaintiff  not  being  bound 
by  this  order  is  not  bound  to  sue  for   possession  of  the  office  to 
which  his  right  has  already  been  declared.  As  to  the  possession  of 
the  properties  necessary  to  the  performance  of  poojah  it  seems  to 
me  that  the  first  plaintiff's  right  to  perform  the  poojah  carries  with  it 
the  right  to  have  the  use  of  all  the  accessories  necessary  for  such 
performance  such  i(S  the  right  of  entry   into   the  temple   and   the 
possession  for  the   time    being  of   the  vessels  and   paraphwnalia 
appurtenant  to  the  worship.     So  that  if  the  1st  plaintiff  is  the  heir 
of  Malhkkal    or  her  linsband,  I  think  he   is  entitled  to  the   decree 
which  the  Munsif  gav(^  him,  and  that  the  case  should  be   remanded 
to  the  District  Judge  for  decision  on  this  point. 

This  second  appeal  is  dismissed  with  costs  under  S.  575  of  the 
Civil  Procedure  Code. 

Thereupon  an  appeal  was  preferred  under  the  Letters  P^itent. 

C.  iZ.  Tiruvenkatachari  for  appellants. 
T.  Pattabhirama  Aiyar  for  respondent. 
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The  Court  delivered  fehe  following  Vengan  Poo 


sail 


JUDGMENT  : — In  this  case  we  are  of  opinion  that,  on  the  v. 
allegations  in  the  plaint,  a  suit  for  permanent  injunction  is  main-  xnnthu. 
tainable*  The  plaintiff  does  not  claim  a  right  of  possession  in  the 
legal  sense  of  the  term,  either  exclusive  or  joint,  in  the  temple 
No.  1  or  in  the  house  No.  2,  nor  do  the  allegations  in  the  plaint 
show  that  he  is  entitled  to  such  possession.  His  case,  as  disclosed 
in  the  plaint,  is  that  he  has  a  right  of  access  to  house  No.  2,  and 
the  use  of  certain  articles  kept  therein  for  the  purpose  of  perform- 
ing worship  in  temple  No.  1  and  house  No.  2. 

The  finding  of  the  Lower  Appellate  Court  that  the  suit  is  not 
maintainable  is   based  on  a   misconception  of   the  legal  effect  of 
the  order  of  the  Joint  Magistrate  which   purports   to   have   been 
made  under  S.  145  of  the  Code  of  Criminal  Procedure.    For  the 
reasons  pointed  out  by  Davits,  J.  the  order  in  question  appears 
upon  the  face  of  it  to  have  been  made  without  jurisdiction,  and  it 
does  not  declare  the  defendant's  possession  of  the  building.    Seeing 
that  the  plaintiff  lays  no  claim  to  possession  and  neither  his  own 
allegations  in   the  plaint  in  the  suit,  nor  the  decree  in  the  former 
suit    on   which   he  relies  disclose   any   title  to  possession,   it  is 
immaterial  whether  the  defendant  was  or  was  not  in  possession  at 
the  date  of  the  institution  of  the  present  suit.    It  is  unnecessary 
for  us  in  second  appeal  to  decide,  whether,  if  the  plaintiff^s  title  by 
adoption   be  established;  he  is  entit^led   to  the  decree  which  the 
Munsif  gave  him.     This  question  and  the  other  questions  arising 
in  the  appeal  must  be  decided  by  the  Lower  Appellate  Court. 

We  accordingly  reverse  the  decision  of  the  Lower  Appellate 
Court  and  remand  the  case  to  that  Court  for  disposal  according  to 
law.  Costs  of  the  second  appeal  and  of  this  Letters  Patent  Appeal 
will  abide  the  event.  — — 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  fioddam. 
Erishnamnrthi  Aiyar  ...  Appellant*        {Judgt.-dtbtor). 

V. 

Narayanasawmy  Aiyar  ...  Respondent       {Decree-holder), 

S.  244,  Civil  Procedure  Code—Order  in  execiUion — Illegal  acta  done  in  executing  order      Krishna* 

— Question  in  execution — Breaking  open  almyrah — JeweU  taken  hut  not  mentioned  murthi  Aiyar 

in  attachTnent-liet.  „     ^* 

Narayana* 
A  claim  by  a  judgmeut-debtor  that  the  decree-holder  in  executing  his  decree  by  sawmy  Aiyar. 

attachment  of  the  former's  moveable  property  caused  certain  almirahs  to  be  broken 
•  C.  M.  A.  No.  aO  of  1903.  SUt  July  1908. 

a 


Digitized  by  ViiOOQIC 


^  296  TBS   1IADBA8   LA.W  JCftJBKAL   BIFOBTS.  [vOL.  XIV. 

Krishna-      and  took  away   jewels  without  mentioiiiiig  the  aame  in  the  attadunent-liBt  and 
mnrthi  Aiyar  without  crediting  the  same  for  the  decretal  amount  is  one  falling  under  S.  244,  Civil 

NaraVana-    Procedure  Code,  and  must  be  determined  only  by  the  court  executing  the  decree, 
sawmy  Aiyar. 

Appeal  from  the  order  of  the  Subordioate  Judge's  Court  of 

Negapatam,  dated  24th  November  1902,  in  M.  P.  No.  701  of  1902 

(0.  8.  No.  42  of  1899). 

Une  Narayanasamy  Aiyar  obtained  a  djDcree  against  the 
appellant  and  obtained  an  order  in  execution  that  the  latter's  house 
should  be  broken  open  and  thatmoveable  propertiesof  the  judgment- 
debtor  in  such  house  be  attached  in  execution  of  the  decree.  The 
appellant  alleged  that  under  color  of  this  order  things  attached  to 
the  earth  (or  house)  were  removed  and  attached,  and  that  jewels 
in  his  house  were  taken  away  by  the  decree-holder  without  being 
credited  to  the  decree,  and  he  filed  a  petition  asking  that  the  value 
of  the  said  jewels  might  be  credited  in  payment  of  the  decree.  The 
Sub-Judge  held  that  no  petition  lay  under  S.  244,  Civil  Procedure 
Code,  and  that  the  appellant^s  remedy  was  only  by  suit.  Hence 
this  appeal. 

1\  V.  Senhagiri  Aiyar  for  appellant. 

1\  fi.  Venhata/i'ama  Sastriar  for  P.  S,  Sivaswatni  Aiyar  for 
respondent. 

The  Court  delivered  the  following 

JUDGtMBNT  :— It  is  obvious  that  the  petitioner  alleges  that 
the  acts  complained  of  were  improperly  done  by  the  counter- 
petitioner  and  the  claim  in  execution  of  the  decree  by  attachment 
of  moveable  properties  in  supposed  pursuance  of  an  order  of 
the  court. 

We  are  clear  that  these  all^ations  raise  questions  relating  to 
the  execution  of  the  decree  and  are  to  be  enquired  into  under  8.  2^W 
of  the  Civil  Procedure  Code  and  not  by  separate  suit. 

We  therefore  allow  the  appeal,  set  aside  the  order  of  the 
Subordinate  Judge,  and  direct  that  he  do  take  the  petition  on  his 
file  and  dispose  of  it  according  to  law. 

The  costs  will  abide  the  event. 


Digitized  by  ViiOOQIC 


PABT  VIII.]  THI   MADRAS   LAW  ^OtJ&KAL  ftSt^OBTS.  207 

IN  THE  HIGH  COURT  OP  JUDICATURP]  AT  MADRAS. 

Present :— Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Boddam. 

Vedanayaga  Mudaliar . . .  ...     Appellant*  {Plaintiff) . 

V, 

Vedamroal  ...  ...  ...     Respondent  (Defendant). 

Hindu  lAw — Succession^ Right  oj murderer  to  succeed  as  heir  of  the  person  murdered —  VedanavMa 
Exclusion — Justice^  equity  and  good  conscience — "  Nemo  ex  sua  delicto  meliorem      Mudaliar 
tmam  conditionem  facere  potest* — Specific  Relief  Act,  S,  42 — Suit  for  declaration —    «-  ,  ^*       , 
Contempt  of  Court, 

The  sin  attaching  to  the  commission  of  serious  crimes  such  as  robbery,  murder 
Ac,  docs  not  entail  of  itself  forfeiture  of  civil  rights,  under  the  Hindu  Law. 

The  text  of  Yajnawalkya  providing  for  inheritance  to  the  separate  property  of  a 
perwrn  (vs.  135,  136)  is  subject  to  the  rules  as  to  disqualification  contained  in  later 
texts. 

The  text  purporting  to  exclude  from  the  succession  a  son  *'  hostile  to  the  father** 
must  be  regarded  as  obsolete. 

Although  there  is  nothing  in  any  express  text  of  Hindu  Law  disqualifying  a 
murderer  or  other  person  privy  to  the  murder  from  succeeding  to  the  person  who 
was  the  victim  of  murder,  the  maxim  "  Nemo  e»  $uo  delicto  meliorem  suam  condi* 
ti^nem  facere  potest^*  according  to  which  the  wrongful  act  (murder)  committed  by  a 
person  standing  in  the  position  of  heir  disentitles  him  to  any  beneficial  interest  in 
the  inheritance  is  one  of  universal  application  and  ought  to  be  followed  in  British 
India  as  a  rule  of  justice,  equity  and  good  conscience. 

A  mother  murdering  her  son  is  not  beneficially  entitled  to  take  his  estate  by 
inheritance. 

The  fact  of  her  having  been  acquitted  or  convicted  is  not  relevant  in  a  civil  court 
upon  the  question  whether  she  has  committed  the  Mrrougf  ul  act  imputed  to  her  and  if 
so,  whether  by  such  act  she  has  forfeited  her  rights  of  inheritance. 

Where  a  plaintiff  who  was  tho  next  person  entitled  to  succeed  after  the  mother 
had  been  appointed  in  a  prior  suit  as  a  receiver  and  an  order  was  passed  in  such 
suit  directing  the  plaintiff  to  hand  over  the  properties  to  the  mofJier,  a  suit  by  the 
plaintiff  for  setting  aside  the  order  and  for  declaring  that  on  account  of  the  mother's 
wrongful  act  he  was  entitled  to  the  inheritance  of  her  sou  was  maintainable  and 
was  not  barred  by  S.  42  of  the  Specific  Belief  Act. 

Where  the  plaintiff  who  was  directed  as  receiver  to  hand  over  possession  to  the 
mother  subsequently  brought  a  suit  and  obtained  a  temporary  injunction  restraining 
her  (the  defendant)  from  taking  possession  of  her  son's: properties,  he  was  not  guilty 

of  any  contempt  so  as  to  disentitle  him  to  get  a  declaration  in  his  favor  in  such  suit. 

-  —  "  '■    '    ^ 

•  A.  No.  88  of  1 902.  lath  April  1904, 

A 
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Tedanayaga  Appeal  from  the  decree  of  the  Additional  Subordinate  Judge's 

^"'^^''^     Court,  Tinnevelly,  in  0.  S.  No.  10  of  IVOL 

VedaramaL 

Sir    V.    Bhaahyam   Aiyangar,    M.    IL   Ramahrishna  Aiyar, 

p.  R.  Sundara  Aiyar  and  T.  Narasimha  Aiyangar  for  appellant. 

r.  Krishnaawami  Aiyar  and  T.  V.  Vaidyanatha  Aiyar  for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT  : —The  plaintiff^  as  the  paternal  aunt'8  son  or 
bandhu  of  the  deceased  Sankaramoorti  Aludaliyar^  sues  for  a 
declaration  of  his  right  to  the  property  left  by  the  deceased,  on 
the  ground  that  the  defendant,  the  deceased's  mother,  is  not  entitled 
to  the  property,  she  having  been  a  party  to  his  murder,  but  that 
the  plaintiff,  as  the  next  in  succession,  is  the  person  that  has  the 
right  thereto.  The  defendant  and  a  Muhammadan  by  name  Shaik 
Abdul  Kadir  Ravuthan,  with  whom  she  is  alleged  to  have  been 
criminally  intimate  prior  to  the  death  of  her  son,  were  tried  for 
the  murder  in  the  Sessions  Court  of  Tinnevelly.  She  was,  how- 
ever, acquitted  while  her  alleged  paramour  was  convicted  of  the 
offence. 

The  Subordinate  Judge,  without  trying  the  question  whether 
the  defendant  was  concerned  in  the  murder,  dismissed  the  suit. 

The  first  question  for  consideration  is  whether  the  plaintiff  can 
ask  for  mere  declaration  ;  and  if  so^  whether,  as  urged  for  the 
defendant,  the  Court  should,  in  the  circumstances  to  be  referred 
to,  refuse  the  relief  prayed  for.  Now  as  to  the  first  point.  Prior 
to  the  death  of  Sankaramoorti,  he  having  been  a  minor,  proceed- 
ings regarding  the  appointment  of  a  guardian  for  him  had  been 
taken  under  the  Guardian  and  Wards  Act.  Pending  those  pro- 
ceedings, the  District  Court  of  Tinnevelly  appointed  the  plaintiff 
as  Receiver  and  put  him  in  actual  possession  of  the  properties 
of  the  minor,  removing  the  defendant  from  the  charge  thereof. 
This  Court  held  that  the  District  Court  had  no  power  to  appoint  a 
Receiver  in  the  course  of  the  guardianship  proceedings,  and 
directed  that  possession  of  the  property  should  be  handed  back 
to  the  defendant.  This  order  for  re-delivery  to  the  defendant 
was  no  doubt  passed  subsequent  to  the  death  of  her  son,  but  it 
)iad  not  been  carried  ont  to  any  extent  at  the  date  of  the  suit. 
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Conseqaently  the  poaseesion   of  the  property   was,  at   the   time,  ^©dauayagA 
neither  with  the  defendant,  nor  with  the  plaintiff,  the  property  t. 

hayiag  been  in  cu$todia  legis  and  in  the  hands  of  an  officer  of 
Court,  it  being  of  course  a  mere  accident  that  that  officer  was  the 
plaintiff  himself.  The  defendant  not  having  been  in  possession, 
the  plaintiff  could  not  as  against  her,  have  claimed  as  consequential 
relief  an  order  for  delivery,  and  if,  as  alleged,  he  is  the  person 
entitled,  nothing  more  was  required  to  be  done  to  secure  to  the 
plaintiff  all  his  rights,  than  the  revocation  of  the  order  of  this 
CJourt  referred  to  above  directing  delivery  of  the  property  to  the 
defendant;  and  that  would  have  enabled  the  plaintiff  to  retain 
possession  in  his  own  right.  In  these  circumstances,  it  must  be 
held  that  the  proviso  to  8.  42  of  the  Specific  Belief  Act  is  not 
applicable  to  the  case,  and  that  the  suit  is  not  open  to  objection 
on  the  ground  that  nothing  more  than  a  mere  declaration  of  the 
plaintiff's  right  is  sought  for. 

As  to  the  next  point  it  was  contended  for  the  defendant  that 
the  plaintiff  had  been  guilty  of  contempt  in  not  obeying  the  order 
of  this  Court  directing  delivery  of  Jthe  property  to  the  defendant, 
that  such  contempt  remained  unpurged  at  the  date  of  the  suit  and 
consequently   that   the   relief  sought   for  should,  in  the  proper 
exercise  of  the  discretion  vested  in  the  Court,  in  oas^s  like  the 
present,  be  refused  to  him.    The  facts  bearing  upon  this  contention 
are  briefly  these.    In  an  appeal  preferred  in  connection  with  the 
guardianship  proceedings  the  plaintiff,  in  his  capacity  of  Receiver, 
had  been  made  a  party  respondent.     In  that  appeal,  while  the 
defendant's  son  was   still    alive   the  plaintiff's  appointment  as 
Receiver  was  set  aside,  but  no  order  about  the  possession  of  the 
property  in  his  charge  was  then  made.    That  question  came  up 
for  cousideration  in  October  19C0  and  the  fact  of  the  son's  death 
having  been  brought  to  the  notice  of  the  Court,  it  was  ordered  that 
possession  be  given  to  the  defendant,  the  prima  facie  heir.     Even 
prior  to  such  order  the  defendant  had  moved  the  District  Court 
to  call  npon  the  plaintiff  to  surrender  possession  of  what  was  held 
by  him  -as  Receiver  and  upon  notice  issued  in  consequence  of  such 
application  the  plaintiff,  in  September  1900,  delivered  up  to  the 
Court  all  the  documents  and  papers  connected  with  the  estate  and 
which  were  in  his  custody,  intimated  to  the  Court  that  the  moneys, 
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Yedsnayaga  realized  by  him  had  been  duly  lodged  in  the  public  treasury  to 
T.  the  credit  of  the  guardianship  cause,  and  prayed  that  the  security 

*  taken  from  him  as  Beceiver  be  cancelled  and  discharged.  But, 
until  the  1 8th  of  March  next,  nothing  further  appears  to  have  been 
done  in  the  matter.  This  was  doubtless  due  to  the  defendant 
haying  been  implicated  in  the  charge  of  her  son's  murder,  which 
took  place  on  the  25th  August  1900.  Having  been  arrested  in 
consequence  she  remained  in  custody  until  the  termination  of  the 
proceedings  by  her  acquittal  in  the  Sessions  Court,  which  was  on 
11th  March  1901.  She  thereupon  moved  the  District  Court  with 
reference  to  her  getting  possession  of  the  estate.  On  the  29th  of 
March,  however,  the  present  suit  was  instituted  and  the  plaintiff 
having  therein  prayed  for  an  injunction  restraining  her  from 
taking  possession  of  the  property  the  same  was  granted  and  in 
consequence  of  such  injunction  the  District  Court  stayed  further 
proceedings.  In  these  circumstances  it  cannot  be  held  that  the 
plaintiff  was  in  contempt.  His  request  to  the  Court  in  September 
1900  to  be  discharged,  accompanied  with  the  deposit  of  the  docu- 
ments and  money  connected  with  the  estate,  was,  so  far  as  it  went^ 
a  compliance  with  the  direction  of  the  Court.  What  prevented 
the  defendant  taking  possession  was  not  any  disobedience  on  the 
part  of  the  plaintiff  as  Receiver,  but  the  prohibition  by  the 
Subordinate  Court  issued  no  doubt  at  the  instance  of  the  plaintiff 
in  his  suit.  But  in  asking  for  such  a  prohibition  he  only  exercised 
the  right  of  every  litigant  in  his  position,  and  it  is  impossible  to 
treat  such  an  application  and  the  order  thereon  as  a  refusal  by 
him  to  perform  any  of  his  duties  as  Receiver  or  to  involve  any 
contempt  requiring  to  be  purged. 

The  real  point  for  our  decision  is,  assuming  the  defendant 
was  a  party  to  the  murder,  whether  it  in  any  way  affected  her 
succeeding  to  his  estate.  On  behalf  of  the  plaintiff  one  argument 
was,  that  the  commission  of  such  a  sin  by  a  Hindu  i*endered  the 
person  committing  it  a  "  patita'*  or  degraded  person  and  that  the 
degradation  involved  among  other  consequences,  a  loss  of  the  right 
of  inheritance.  Acts  or  omissions  which  entailed  degradation 
under  the  Hindu  system  of  law  were  indeed  many.  They  included 
not  only  heinous  sins  and  crimes  but  numerous  other  things 
which  are  looked  upon  as  i^noce9t^  or  are   tolerated   in  these 
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times.    It  may  well  admit  of  doabt  whether  the  injunctions  con-  Vedanayaga 

•^  .  •*    .  Mudaliar 

nected  with  degradation  were  ever  enforced  otherwise  than  by  v. 

expulsion  from  caste  now  relieved  against  by  legislation.  However  ®^™"**  • 
this  may  be  it  is  quite  certain  that  even  so  far  back  as  the  days  of 
the  Dayabhaga  Commentator,  Srikrishna  Tarkalankara^  loss  of 
proprietary  rights  as  an  incident  to  degradation  had  begun  to  dis- 
appear- (See  Tagore  Law  Lectures  for  1884-85,  page  426). 
Since  the  establishment  of  British  Rule  in  this  country,  no  one 
seems  to  have  ventured  to  suggest  in  judicial  proceedings  that  the 
sin  attaching  to  the  commission  of  even  such  serious  crimes  as 
robbery,  murder  Ac,  entailed  by  itself  forfeiture  of  civil  rights  as 
a  matter  of  Hindu  Law,  for  though  innumerable  persons  have  from 
time  to  time  been  convicted  by  the  Courts  of  such  off^ices,  the 
reports  contain  no  case  recognizing  any  such  doctrine.  PlaintifE's 
case,  therefore^  derives  no  support  from  the  rules  dealing  with  the 
matter  of  degradation  which,  even  assuming  that  they  were  at  one 
time  more  than  mere  moral  injunctions,  cannot  now  be  treated  as 
otherwise  than  obsolete. 

It  will  next  be  convenient  to  dispose  of  the  American  cases 
referred  to  in  the  argument  with  reference  to  the  effect  of  murder 
on  the  right  of  the  murderer  to  take  as  heir  or  legatee  of  the 
murdered  person.  In  Biggs  v.  Palmer^  decided  by  the  New  York 
Court  of  appeals  in  1889,  the  facts  so  far  as  they  are  material  for 
the  present  purpose  were  these.  One  Francis  B.  Palmer  possessed 
of  persona]  and  real  property  had  made  his  will  giving  certain 
legacies  to  his  two  daughters  and  the  remainder  of  his  estate  to  his 
grandson  Elmer  E.  Palmer  with  a  gift  over  to  the  daughters  in 
case  Elmer  should  survive  him  and  die  unmarried  and  without 
issue.  Elmer  who  knew  of  the  provisions  made  in  his  own  favour 
in  the  will,  murdered  the  testator  by  poisoning  him  in  order  to 
prevent  the  testator  from  revoking  those  provisions  (which  he  had 
manifested  some  intention  to  do)  and  in  order  that  he  might  obtain 
the  immediate  possession  and  enjoyment  of  the  property.  A 
majority  of  the  Court  held  that  the  devise  and  bequest  to  Elmer 
should  be  treated  as  revoked  by  reason  of  the  crime  of  the  devisee 
(notwithstanding  that  the  statute  of  wills  in  force  in  the  state,  made 
no  express  mention  of  the  commission  of  such  a  crime  as  a  fact 


1.    116  N.  T.  506 ;  12  Am.  St.  B.  819. 
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Yedioayafci^  operating  to  revoke  a  will),  that  the  daughters  were  the  trae  owners 
V.  of  the  real  and  personal  estate  left  by  the  testator  and  restrained 

Vedammai.  ^^^  administrator  and  Elmer  from  nsing  any  of  the  personalty  or 
real  estate  for  Elmer's  benefit.  The  majority  in  effect  held  it  is 
competent  to  a  Court  to  import  into  a  statute,  on  grounds  of  public 
policy,  what  the  plain  and  unambiguous  words  of  the  enactment 
do  not  in  any  way  cover.  The  next  case  was  that  of  Schellenburger 
V.  Raitsome^  which  came  before  the  Supreme  Court  of  Nebraska  first 
in  1891  and  then  on  review  three  years  later.  There  a  female 
child  of  tender  years  was  entitled  to  a  certain  estate  in  fee  simple 
subject  to  her  father's  life  interest.  The  father  who,  had  the  child 
died  a  natural  death  at  the  time  she  was  murdered,  would  have 
been  her  heir,  killed  her  in  order  that  the  fee  simple  might  then 
and  there  vest  in  him  as  such  heir.  The  Court  in  1891  held  on  the 
analogy  of  Biggs  v.  Palmers'^  that  the  transferees  from  the  mur- 
derer acquired  no  interest  in  the  estate  which  had  been  owned  by 
the  deceased  child,  as  the  transferor  himself  had  nothing  to  convey 
since  one  could  take  by  inheritance  the  estate  of  a  person  whom  he 
murders  for  the  purpose  of  removing  the  life  standing  between 
him  and  that  estate.  But  on  the  review  the  Court  went  to  the 
opposite  extreme  by  holding  that  the  transferees  were  entitled  to 
the  estate  of  the  murdered  child  notwithstanding  it  was  found  that 
they  had  taken  with  the  knowledge  that  their  transferor  was  the 
murderer.  The  last  case  wa^  In  re  Carpentered  Estate^  that  came 
before  the  Supreme  Court  of  Pennsylvania  in  1895  and  in  which 
a  majority  of  the  Court  held  that  a  son  who  had  murdered  his 
father  for  the  purpose  of  securing  the  latter^s  estate,  nevertheless 
took  the  estate  as  heir  under  the  statute  of  descents  and  distributions* 

None  of  these  rulings  has,  as  might  be  expected,  given  entire 
satisfaction  in  that  country.  (See  Harvard  Law  Review  vol.  FV 
p.  394  and  vol.  VIII  p.  170).  Notwithstanding  that  the  Judges 
who  took  part  in  the  second  decision  in  Schellenburger  v.  Bansome^ 
as  well  as  those  who  formed  the  majority  in  In  re  Cai^enter^s 
Eistate*  felt,  as  they  could  not  but  do,  that  the  conclusion  reached  by 
them  was  not  what  (was  ?)  to  be  desired,  they  seem  to  have  considered 
themselves  bound  to  arrive  at  it  lest  otherwise  they  would  be  im- 

1.    81  Neb.  61,  28  Am.  St.  500,  3.    50  Am.  Sfe.  Bep.  766. 

9.    116  N.  Y.  606  i  12  Am.  St.  R.  819. 
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porting  into  the  statutes  they   had  to  deal  with,  viz.,   the  statutes  ^^JJJgJ** 
relatin&r  to  descent  and  distribution  of  property  in  force  in  the  v. 

etates  respectively,  exceptions  which  it  was  beyond  the  legitimate 
bounds  of  judicial  interpretation  to  introduce.  Whether  without 
infringing  established  canons  of  construction  of  statutes,  the 
Nebraska  and  the  Pennsylvania  Courts  could  not  have  avoided  the 
result  admitted  by  them  to  be  undesirable,  and  whether  even  a 
more  satisfactory  conclusion  than  that  arrived  at  by  the  majority 
of  the  Court  in  Biggs  v.  Pahner^  from  the  point  of  view  of  those 
who  object  to  the  latitude  claimed  by  that  majority  in  the  matter  of 
interpreting  written  laws,  by  following  the  course  suggested  in  the 
periodical  already  cited  i.  e.,  by  fastening  a  trust  upon  the  guilty 
party  on  whom  the  statutes  cast  the  legal  estate,  is  well  worthy  of 
consideration  (see  4  Har.  L.  R.,  vol.  394  and  8,  Har.  L.  R.,  170). 

Be  this  as  it  may,  how  dties  the  matter  stand  with  reference  to 
the  law  to  be  administered  by  this  Court  in  cases  like  the  present  ? 
No  doubt  the  personal  law  of  the  parties  to  the  dispute  is  the 
Hindu  Law  of  Succession.  If  that  law  lays  down  any  definite  rule 
with  reference  to  the  question  to  which  the  facts  of  the  present  case 
give  rise,  it  is  of  course  not  open  to  this  Court  to  decline  t'>  enforce 
that  rule  on  the  ground  that  it  would  be  more  equitable  in  its 
opinion  so  to  decline.  If  however  in  regard  to  such  a  question  the 
Hindu  Law  is  altogether  silent,  the  rule  to  be  applied  would  be  that 
of  equity,  justice  and  good  conscience.  Now  does  the  Hindu  Law 
lay  down  any  rule  in  regard  to  the  precise  point  at  issue  viz., 
whether  a  person  murdering  another  for  the  purpose  of  accelerating 
the  succession  to  him  is  or  is  not  entitled  to  the  succession  ?  If  the 
well-known  text  of  Yajnavalkya,  ''  The  wif O;  and  the  daughters 
also,  brothers  likewise,  and  their  sons,  gentiles,  cognates,  a  pupil, 
and  a  fellow  student ;  on  failure  of  the  first  among  these  the  next 
in  order  is  indeed  heir  to  the  estate  of  one,  who  departed  for  heaven 
leaving  no  male  issue''  (Stokes  Hindu  Law  Books  p.  427),  which 
is  the  foundation  of  the  Mitakshara  law  of  inheritance  to  the  pro- 
perty of  a  male  dying  separated,  is  to  be  read  as  containing  an 
explanatory  clause  negativing  every  possible  exception,  then  doubt- 
less the  defendant  must  succeed.  That  however  is  indisputably 
not  the  case.  For  take  the  very  first  instance  menlioned  in  the 
text,  that  of  the  wife.     Supposing  she  had  been  unchaste  during 
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Vedanaj^  the  lifetime  of  her  husband,  it  cannot  of  course  be  argued  that  by 
T.  virtue  of  the  text  she  would  be  his  heir  in  spite  of  her  misconduct. 

Vedammal.  jdjo^y^  luancy,  certain  incurable  diseases,  entry  into  the  order  of 
yati  &c.,  are  like  unchastity  in  the  case  of  the  wife,  circumstances 
that  would  in  the  case  of  those  with  regard  to  whom  they  are 
predicable  preclude  the  operation  of  the  rule  embodied  in  the  text, 
^o  doubt  such  cases  are  provided  for  by  rules  of  Hinda  Law  to  be 
found  in  other  texts.  But  that  does  not  derogate  from  the  sound- 
ness of  the  view  that  the  text  under  which  the  defendant  claims  enun- 
ciates but  a  general  rule  whose  effect  is  liable  to  be  nullified  more  or 
less  by  facts  other  than  the  two  postulated  therein,  viz,f  the  demise 
of  a  male  owner  of  property  without  co-parceners  and  the  survival 
of  the  relation  specified  in  the  text.  What  such  facts  are  have  to 
be  ascertained  either  with  reference  to  the  rules  embodied  in  other 
Hindu  texts  or  with  reference  to  principles  which  it  is  the  duty  of  the 
Court  to  follow  as  a  tribunal  bound  to  administer  the  law  of  justice 
equity  and  good  conscience  in  cases  not  provided  for  specifically. 
Consequently  whether  the  fact  that  a  person  who  would  be  heir  by 
virtue  of  that  text  murders  him  to  whom  he  would  thus  be  heir 
detracts  from  his  right  of  succession  is  a  question  to  be  decided  in 
the  first  place  with  reference  to  the  provisions,  if  any,  of  the  Hindu 
law  to  be  found  elsewhere  than  in  that  text,  and  in  the  absence  of 
such  provisions  according  to  recognised  general  principle  which  it 
is  legitimate  for  the  Court  to  resort  to  in  such  a  contingency. 

In  the  argument  addressed  to  us  our  attention  was  not  drawn 
to  any  Hindu  authority  that  may  be  said  specifically  or  directly  to 
bear  upon  the  matter.  Texts  relating  to  degradation  attaching  to 
a  person  by  reason  of  the  sin  involved  in  the  commission  of  murder 
which  is  a  crime  of  the  highest  degree  according  to  the  classification 
of  Hindu  Lawyers  cannot,  for  reasons  adverted  to  in  a  previous 
part  of  this  judgment,  avail  in  the  discussion  of  this  question. 
The  text  purporting  to  exclude  from  the  succession  a  son  ^'  hostile  to 
the  father'^  undoubtedly  shows  how  repugnant  to  the  spirit  of  the 
Hindu  law  must  be  the  contention  that  the  estate  of  a  deceased 
person  passes  to  the  heir  who  murders  him,  as  if  it  were  a  reward 
for  his  unnatural  act.  But  whether  from  the  extreme  generality 
of  the  expression^  which  has  been  interpreted  by  different  commen- 
tators to  include  a  variety  of  things  from  abuse  of  to  murderous 
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attacks  on  the  father  and  even  what  takes  place  after  his   death  Veda     nay 
-  J,  ,  Mudaliar 

such  as  failure  to  offer  the  customary  oblations^  (see  Jolly's  Narada^  ▼. 

voLXXXni  Sacred  books  of  the  East,  p.  194,  Note  on  verse  21),  ^^*°^=^^ 
or  on  some  other  ground,  this  text  has  never  been  acted  upon  and 
it  also  must  be  considered  obsolete.  Even  were  it  otherwise,  relat-* 
ing  as  the  text  does  to  the  case  of  father  and  son  there  would  be 
no  warrant  for  treating  the  words  importing  that  relation  as  merely 
illustrative  and  virtually  comprebonding  all  cases  of  heritable  rela- 
tions, the  foundation  of  the  rule  being  most  probably  the  special 
reverence  and  regard  to  the  father  as  head  of  the  family  inculcated 
by  the  Hindu  Sastras. 

The  point  under  considei*ation  is  clearly  therefore  one  un- 
touched by  the  Hindu  law.  Turning  then  to  the  general  law  how 
does  the  matter  stand  ?  The  answer  is  absolutely  plain,  for  the 
principle  expressed  by  among  others  the  maxim  *^  nemo  ex  sua 
delicto  meliorem  suam  conditionem  facere  potest"  is  one  alnlost  of 
universal  law.  Some  of  the  comments  of  Bronchorst  on  this  maxim 
in  his  work  on  the  rules  of  the  Roman  law  (p.  106)  seem  to  have 
peculiar  appositeness  here.  '*  This  rule/'  he  writes  **  is  replete  with 
justice  and  equity,  for  it  is  not  agreeable  to  reason  that  any  one 
should  derive  advantage  from  that  which  doserves  punishment. 
Thus  if  a  husband  shall  have  agreed  in  the  marriage  articles  that 
the  dowry  of  the  wife  shall  be  restored  to  him  in  the  event  of  her 
death  and  if  he  shall  contrive  to  bring  about  that  event  either  by 
destroying  her  or  by  not  calling  in  a  physician  when  she  is  sick  or 
by  fraudulently  employing  an  unskilful  one  in  order  to  hasten  her 
death  he  shall  not  be  entitled  to  the  restitution  of  the  dowry.  For 
it  is  not  agreeable  to  equity  that  the  husband  should  thus  benefit 
by  his  crime."  The  case  dealt  with  in  the  above  extract  is  no 
doubt  one  of  contractual  relation.  That  the  application  of  the 
maxim  is,  however,  not  confined  to  such  a  i*elation  only  is  manifest 
from  the  decision  of  the  Queen's  Bench  in  Cleaver  v.  Mutual  Ac., 
Life  Insurance  Co.,  *  where  the  Court  refused  to  enforce  a  trust  in 
favour  of  one  who  had  brought  about  the  conditions  essential  to  its 
fulfilment  by  killing  the  person  whose  death  made  it  operative. 
The  principle  of  this  decision  has  been  extended  in  this  country 
with  reference  to  the  legal  relation  of  decedent  and  heir  in  the 
case  of  Shah  Khaiiam  v.  Kalhandharkhan^  where  the  Chief  Court 


1.    (1902)  1  Q.  B.  147.  2.    Vol.  I.  Punjab  Rep.  p.  465, 
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Vedanayaga  of  Punjab  held   that  a  Mahomedan  who  had  murdered  his   half 
V.  brother  could  not  be  allowed  to  claim  the  deceased's  property  as 

Vodammal.  j^^  j^^j^.  ijij^jg  decision  cannot  but  commend  itself  as  right  con- 
sidering that  the  h  gal  relation  to  which  the  maxim  in  question  was 
,  thus  in  effect  extended  is  one  pre-eminently  calling  for  such  exten- 
sion,  implying  as  it  does  reciprocal  affection  and  kiudliuess  attri- 
butable to  the  natural  tie  subsisting  between  persons  so  connected, 
and  that  to  hold  otherwise  would  be  to  outrage  every  feeling  of 
humanity. 

This  being  so,  the  only  question  is  as  to  the  proper  theory  of 
giving  effect  to  the  maxim  in  cases  like  the  present,  that  is  to  say, 
whether  the  wrongful  act  oi*  the  person  standing  in  the  position  of 
heir  is  to  exclude  him  from  the  inheritance  so  as  to  prevent  the 
very  vesting  in  him  thereof,  or  is  it  to  be  treated  as  a  fact  that 
should  merely  disentitle  him  to  any  bereficial  interest  in  the 
inheritance.  It  is  the  latter  view  that  would  seem  to  Ik3  supported 
not  merely  by  the  analogy  of  the  Civil  Law  but  also  by  a  provision 
of  our  own  legislature  in  a  not  dissiuiilar  chsc.  It  has  also  a 
practical  advantage  which  the  theory  of  non-vesting  of  the  inheri- 
tance does  not  possess  and  which  makes  it  therefore  the  more 
acceptable  from  the  point  of  view  of  a  tribunal  administering  both 
law  and  equity. 

Now  according  to  the  Civil  Law  the  killing  of  the  decedent 
by  the  heir  intentionally  or  even  negligently  was  among  the 
causes  which  rendered  the  heir  unworthy  of  the  inheritance.  This 
doctrine  of  unworthiness  was,  however,  not  given  effect  to  by  inter- 
cepting the  vesting  of  the  inheritance  itself.  In  Mackeldy's  work 
to  which  reference  was  made  in  the  course  of  the  argument  the 
law  on  the  point  is  thus  succinctly  stated  :  "  There  are  a  number 
of  cases  in  which  the  heirs  or  legatees  are  deprived  for  unworthi- 
ness of  the  property  left  to  them.  In  these  cases  which  are  termed 
cases  of  unworthiness  (indignity)  the  law  says  heres  veb  leaga^ 
tariuH  Cupp-re  non  potest  (the  heir  or  legatee  is  incapable  of  taking) 
or  ei  eripitvr  (wrested  from)/'  (Dropi^ie's  Translation  of  Mackeldy's 
Roman  lav/  p.  550).  This  last  phrase  of  the  learned  author 
points  to  the  view  that  in  such  casps  what  really  happens  is  not 
thfl't  the  vesting  of  the  succession  is  prevented  but  that  what  was 
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rested  in  Accordance  with  the  Uw  is  wrested  away  on  ground  of  VedanArajpi 
JHStice  and  equity.  And  Sohm  in  his  Institutes  (p.  472)  8ay«  ^'*^^ 
*'  The  unworthiness  does  not  prevent  either  deloMo  or  a^qmtfaitio. 
But  the  law  declares  that  the  property  which  has  vested  in  an 
indignua  shall  be  divested  again  (eripi)  either  in  favour  of  the 
jUcus  or  in  favour  of  a  third  party  entitled  {bona  ereptoria).  He 
is  considered  unworthy  to  keep  the  inheritance,**  The  unmistake* 
able  clearness  and  directness  with  which  the  matter  is  stated  in  the 
passage  just  quoted  render  it  superflous  to  refer  to  other  authorities^ 
citing  some  of  which  it  was  pertinently  pointed  out  in  re^orard  to 
the  references  to  the  civil  law  made  in  Rigga  v.  Palmer^,  that  ereptio 
propter  indignitatum  is  a  case  not  of  revocation  but  of  restitution. 
C8  Harv.  L.  Rev.  170). 

The  provision  of  the  legislature  alluded  to  above  is  8.  85  of 
the  Indian  Trusts  Act,  para.  2,  which  says  "  where  property  is 
bequeathed  and  the  revocation  of  the  bequest  is  prevented  by 
coercion  the  legatee  must  hold  the  property  for  the  benefit  of  the 
testator's  legal  representative.**  Such  being  the  theory  adopted  by 
the  law  in  the  case  of  coercion  used  for  the  purpose  of  preventing 
revocation  of  dispositions  under  a  will,  that  must  necessarily  be 
th^  theory  to  be  followed  when  the  same  end  is  compassed  by 
anrder  as  also  when  the  succession  secured  by  the  same  unlawful 
means  is  intestate  instead  of  testamentary. 

The  practical  advantage  attending  the  view  under  consideration 
to  which  also  allusion  was  made  above  is  tiiis.  It  is  not  impossible 
especially  in  cases  where  the  murder  is  secret  that  the  guilty 
prima  facie  heir  may  succeed  in  passing  himself  off  for  a  time  as 
an  innocent  possessor  and  make  transfers  to  third  parties  without 
notice.  In  such  oases  if  the  doctrine  of  exclusion  were  to  prevail 
bona  fide  purchasers  from  him  would  be  unprotected.  The  theory 
of  trusty  however,  while  saving  the  law  from  the  reproach  of  per- 
mitting a  person  to  retain  the  fruiis  of  an  act  superlatively 
wrongful  or  of  enabling  purchasers  with  notice  to  take  from  him 
with  impunity,  would  amply  protect  bona  fide  purchasers. 

It  only  remains  to  add  that  the  beneficial  interest  in  the 
inheritance  vests  in  those  who  would  bo  entitled  to  it  were  the 
guilty  heir  out  of  the  way,  on  the  manifestly  equitable  ground 

1.     116  N.  Y.  506 ;  12  Am.  8t.  K.  819. 
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Yedaminal. 


Vedanayaga  stated  by  Domat  that  those  who  would  come  in  by  reason  of  his 
exclusion  should  not  be  affected  by  his  wrongful  act.  (Domat's 
avil  Law,  Part  II,  Book  I,  see  III  §  2547). 

The  question  of  conviction  or  acquittal  on  which  some  stress 
was  laid  on  behalf  of  the  defendant  would  no  doubt  be  relevant 
were  the  matter  one  of  punishment  for  a  crime,  but  here  the  Court 
is  concerned  only  with  private  rights  of  parties  as  affected  by  a 
wrongful  act,  though  such  wrongful  act  may  from  the  point  of 
view  of  the  Criminal  law,  be  a  punishable  act.  A.ttainder  for 
murder  under  the  English  Law  to  which  allusion  was  mnde  iu  the 
argument,  no  doubt,  presupposes  a  conviction,  but  this  Court  cannot 
possibly  resort  to  so  special  and  peculiar  a  doctrine  of  that  law  in 
laying  down  a  rule  of  justice,  equity  and  good  conscience,  as  it  is 
liere  called  upon  to  do. 

In  the  view  taken  by  us  the  lower  Court  ought  to  have  tried 
the  question  whether  the  defendant  did  commit  the  wrongful  act 
imputed  to  her.  The  decree  of  the  lower  Court  is  reversed  and  the 
suit  remanded  for  disposal  according  to  law.  The  costs  will  abide 
the  event. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS, 
Present : — Mr.  Justice  Subramania  Aiyar  and  Mr.  Justice  Boddam 
Venkata  Dikshatulu and  others...     Appellants*  {Plaintiffs). 


Venkata 
Dikshatata 

v. 
Gkiyaramma* 


Oavaramma  and  others  ...     Respondents  (Defendants 

and     3rd    Defejid^mfs 
legal  representatives) . 

Personal  inam — Enfranchisement  in  favour  of  widow,  effect  of. 

The  enfranchisement  of  a  personal  inam  in  fayor  of  a  widow  does  not  vest  in 
such  widow  an  absolute  estate.  She  has  only  a  qnalified  estate  and  any  alienation 
by  her  without  necessity  will  not  be  binding  on  the  reversioners. 

Chemkuri  Venkanna  v.  Manthrax*<Uhi  Lak«hmi  Narayana  Sastrulu^  followed. 

Suhha  Naidu  v.  Nagayya-  doubted. 

Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  at 
Cocanada  in  0.  S.  No.  38  of  1900. 

In  this  case  the  plaintiffs,  as  reversionary  heirs  of  one  Brah- 
manna,  claimed  to  set  aside  certain  alienations  made  byjhis  widow. 


•  A.  »o.  69  of  1901. 
1.    9M.H,G.B.837. 


2,    12M.L.J,  B.,  I 


20th  April  1904. 
h  S.0.I.i:i.B.,25M,424. 
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the  1st  defendant;  in  favor  of  the  other  defendants.  The  Subordinate   Dikshatuiu 

Judge  dismissed  the  suit  holding  that  the  pkintifFs  were  not  the  Q^vanimma. 

reversionary  heirs  of  Brahmanna,  the  husband  of  the  1st  def  endant^ 

and  that  Brahmanna  through  whom  they  traced  relationship  was 

a  different  person.    Upon  appeal  the  Hi^h  Courts  consisting  of 

the  Opiating  Chief  Justice  and  Mr.  Justice  Bhckshyam  Aiyangar, 

held  that  the  plaintiffs  proved  their  relationship  with  Brahmanna, 

the  husband  of  the  1st  defendant,  and  called  for  a  finding  upon  the 

other  issues  in  the  case  (as  to  the  necessity  for  the  alienation  and 

the  legal  effect  of  the  enfranchisement).     The  Sub-judge  returned 

a  finding  against  the  defendants  on  both  points. 

V.  Krishnaswami  Aiyar  and  F.  Bamesam  for  appellants. 
C.    Barnachanira  Rao   ^ahsh,    8.    SrinivasalAiyofigar  and 
I.  V,  Bamanuja  Row  for  respondents. 
The  Court  delivered  the  following 

JUDGMENT : — As  regards  the  alienations  under  Exhibit  J, 

we  agree  with  the  Subordinate  Judge  that  it  is  not  an  alienation 

binding  upon  the  reversioner.     We  cannot  accept  the  suggestion 

that  the  grant  of  the  Inam  title  deed  to  the  1st  defendant,  the 

widow,  constituted  the  property  her  absolute  property.    The  Inam 

was  taken  by  inheritance  by  the  1st  defendant  as  the  widow  of  the 

previous  holder.     Though  there  has  been  some  difference  of  opinion 

as  to  the  effect  of  the  enfranchisement  of  service  Inams,  there  never 

has  been  any  doubt  that   enfranchisement  or  grant  of  title  deed 

in  respect  of  personal  Inams  in  any  way  affects  the  right  of  parties 

entitled  thereto.     This  was  laid  down  so  far  back  as  1865  in  Che- 

rukuri  Venkanna  v.  Manthravathi  Ldkshmi  Narayana  SastruluJ 

The  law  as  laid  down  there  was  adopted   by  the  legislature  itself 

in  Madras  Act  VIII  of  1869.     The  case  in  Subba  Naidu  v.  Nagay- 

ya^,  to  which  our  attention  has  been  drawn  it  inconsistent  with  our 

view  cannot  be  held   to  be   of  any   binding  authority    considering 

that  it  is  opposed  to  Cherukuri  Venkanna  v.  Manthravathi  Lakshmi 

Narayana  Sastrulu  *    which  it  does  not  notice  and  to  the  terms  ot 

the  enactment  referred  to  above. 

We  must,  therefore,  accept  the  findings  and  reversing  the  decree 
of  the  Subordinate  Judge  pass  a  decree  in  terms  of  the  prayer  of 
the  plaint  with  costs  throughout  inclusive  of  the  costs  incurred  on 
the  findings.  

1,    2  M.  H.  C,  B.  827.  2.  12  M.L.  J.B.,  89 ;S.  G,  I,  L.  B.,  25  M.  484.— M. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present : — Mr.  Justice  Davies,  Mr.  Justice  Benson 
and  Mr.  Justice  Russell. 

Visalakshiamnuil        ...  ...     Appellant^  (Ist  Defendant). 

r. 

Sivaraman  alias  Veeraraghaven, 
minor,  by  next  friend  V^;idinadtia 
Iyer  and  another  ..  ...  ...     Respondents  (Plaintiff 

and  2nd  Defendant). 

VisalakBhi-    Hindn  Law  of  adoption — Agreement  between  natural  father  of  adopted  fon  and  adopted — 

ammal  Test  of  validity. 

y, 
Sivaraman.  The  natural  father  of  the  boy  to  be  given  in  adoption  is  not  legally  incapable  of 

acting  as  guardian  for  such  boy  and  of  making  an  agreement  on  the  latter's  behalf 
with  regard  to  the  property  to  be  acquired  by  the  adoption. 

The  validity  of  an  agreement  with  regard  to  such  property  entered  into  by  the 
natural  father  on  behalf  of  the  sou  to  be  given  in  adoption  will  depend  upon  the 
fact  of  the  ai/reement  being  fair  and  reasonable  and  for  the  minor's  benefit. 

Where  a  widow  took  a  boy  in  adoption  on  the  express  stipulation  made  with  the 
nsturftl  father  at  the  time  of  the  adoption  that  in  the  eveut  of  disagreement  between 
her  and  hor  adopted  son  a  moiety  of  her  husband's  properties  was  to  remain  in  her 
possession  for  her  life  and  that  the  adopted  son  should  only  take  it  after  her  death, 

Heldy  that  the  agreement  being  fair  and  reasonable  was  valid  and  binding  on  the 
adopted  son. 

Appeal  from  the  decree  of  the  Subordinate  Judge's  Court  of 
Trichinopoly  in  0.  S.  No.  42  of  19ul. 

P.  R.  Sundara  Aiyar  and  T.  V.  Vaidyanatha  Aiyar  for 
appellant. 

S.  Subrahmania  Aiya^r  for  respondents. 

The  Court  (Sir  8.  Subrahmania  Aiyar,  Officiating  Chief 
Justice,  and  Mr.  Justice  Benson)  made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCHt  :— llie 
plaintiff,  a  minor,  through  his  next  friend  his  natural  father, 
brought  the  present   suit  for  the   recovery  of   certain  properties 

•  A.  No.  223  of  1901.  21*th  March  1904. 

t   15th  March  1904. 


Digitized  by  ViiOOQIC 


Pijrr  Viii.]  tHB  tAmuLQ  law  joubhal  bspobts.  311 

seated  to  have  vested  in  hhii  by  virtue  of  his  having  been  adopted    Visalakshi- 
to  one  Rengaswami  Aiyer  deceased,  by  his  widow,  the   1st  defend-  v. 

ant.  The  Subordinate  Ju<ige  gave  a  decree  to  the  plaintiff  practi*  Sivaraman. 
cally  as  prayed  for.  In  the  present  appeal  by  the  1st  defendant 
no  question  is  raised  as  to  the  plaintiff's  adoption.  The  dispute 
here  relates  only  to  the  properties  specified  in  schedule  U  to  Exhi- 
bit I.  dated  80th  December  1893,  executed  by  the  1st  defendant 
on  the  day  of  the  adoption  in  proof  of  it  aini  setting  forth  the 
terms  and  arrangements  as  to  the  enjoyment  of  the  property,  of 
the  adoptive  father  as  between  the  plaintiff  and  the  Ist  defendant, 
and  whereby  the  property  dt*scribed  in  the  said  II  schedule  to  the 
instrument  was  in  the  event  of  disagreement  between  the  plaintiff 
and  the  Isi  defendant,  to  bo  enjoyed  by  the  1st  defendant  for  her 
life  and  subsequent  to  her  death  to  be  taken  by  the  plaintiff.  The 
permission  by  the  1st  defendant's  husband  in  pursuance  of  which 
the  adoption  of  the  plaintiff  took  place  ^va8  oral,  and  it  appears  to 
have  merely  enabled  her  to  adopt  a  son,  ?:nd  made  no  reference  as 
to  the  terms  of  enjoyment  of  the  estate  by  either.  There  is  also 
no  doubt  that  the  terms  embodied  in  Exhibit  I  were  consented  to 
by  the  plaintiff's  natural  fi.ther  prior  to  the  adoption,  and  that  it 
Was  in  consequence  of  such  consent  that  the  adoption  took  place 
and  Exhibit  I  was  executed  The  effect  of  the  arrangement  was  to 
vest  in  the  Ist  defendant  on  the  contingency  mentioned,  for  her 
life  almost  an  exact  moiety  of  the  property  inherited  by  her  from 
her  husband,  each  moiety  beiug  of  the  value  of  about  Ks.  10,000. 

The  question  for  determination  is  whether  the  decree  in  favour 
of  the  plaintiff  in  so  far  as  it  relates  to  the  property  mentioned  in 
the  said  II  schedule  to  Exhibit  I  is  sustainable- 

Now,  the  effect  of  an  adoption  in  the  Dattaka  form  is  to 
transfer  the  person  adopted  from  his  natural  family  to  that  of  the 
adoptive  father,  such  transfer  necessarily  carrying  with  it  on  the 
one  hand  the  cessation  of  whatever  right  the  adopted  son  pos- 
sessed in  the  property  of  the  natural  family, and,  on  the  other  hand, 
under  the  Mitakshara  law,  the  acquisition,  among  other  things,  by 
him  of  the  right  that  accrues  to  an  aurasa  son  on  his  birth  in 
respect  of  the  ancestral  property  of  the  father.  Though  a  person 
may  at  his  discretion  give  away  a  son  of  his  in  adoption,  or  refuse 
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to  do  so^  and  though  a  sonless  man  may,  according  to  his  choice^ 
accept,  or  refuse  to  accept^  a  son  in  adoption,  yet  once  the  giving 
and  the  accepting  have  taken  place,  the  change  of  status,  with  the 
incidents  as  to  property  annexed  thereto  by  the  law,  follows  with- 
out the  slightest  reference  to  the  volition  of  the  party  giving  or 
the  party  taking.  No  doubt,  the  adoptive  father  can  simultane- 
ously with  the  adoption  make  such  arrangement  in  respect  of  the 
joint  property  of  himself  and  the  adopted  son  as  under  the  law  a 
man  can  lawfully  make  notwithstanding  the  existence  of  »n  aurasa 
son.  For  example,  as  a  part  and  parcel  of  the  transaction  of 
adoption  the  adoptive  father  may,  of  his  own  will,  effect  a  partition 
of  the  property  between  himself  and  adopted  son — Cf.  Kandasami 
V.  Doraiaami  Aiyar^.  He  may  likewise  provide  for  the  mainten- 
ance of  those  who  under  the  law  would  be  entitled  to  be  provided 
with  maintenance  out  of  the  joint  property.  Snch  arr»:ngemeut  for 
maintenance  may  be  made  independently  of  any  partition  and 
would  be  an  act  within  the  scope  of  the  father's  paternal  authority 
under  the  law,  and  the  circumstance  that  the  father  refrains  from 
exercising  his  paternal  authority  to  the  fuller  extent  of  effecting  a 
partition  could  not,  in  reason,  detract  from  the  validity  of  the 
arrangement  made  merely  in  respect  of  the  maintenance  of  those 
who  have  a  right  thereto.  So  long  as  the  partition,  or  the  provi- 
sion for  maintenance,  is  fair  and  just,  the  adopted  son  cannot  raise 
any  question  in  respect  of  either ;  and  it  may  be  added  that  even 
when  the  provision  for  maintenance  made  by  an  adoptive  father  to 
a  party  entitled  thereto  seems  to  the  Court  more  liberal  than  what, 
if  the  matter  were  litigated,  it  would  itself  award  as  maintenance, 
the  provision  will  presumably  be  upheld  if  it  was  made  btma  fide 
and  not  for  the  purpose  of  alienating  joint  property  under  the 
guise  of  a  provision  for  maintenance. 

In  cases  of  adoption  after  the  death  of  the  adoptive  father  by 
his  widow  under  his  authority,  every  lawful  disposition  of  his 
property  made  by  him  even  by  a  will  would  be  binding  on  the 
adopted  son  for  the  obvious  reason  that  those  dispositions  become 
operative  from  the  moment  of  the  death  of  the  testator  while  the 
adoption  must  necessarily  take  place  at  some  time  subsequent  to 
the  death,  and  the  rights  accruing  by  virtue  of  such  adoption  are 
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only  in  that  part  of  the  estate  which  remains  undisposed  of  at  the  Visalakahi* 
moment  of  the  adoption.  For  like  reasons  alienations  by  a  widow  y. 
of  her  life  interest  made  before  the  adoption  will  also  bind  the  ^*^"'»™»"' 
adopted  son  [Sreeramulu  v.  Kristnamma^).  But  no  transfer 
made  or  agreement  entered  into^  even  though  simultaneously 
with  the  adoption^  or  as  a  condition  thereto,  can  bind  the 
adopted  son  if  they  are  inconsistent  with  his  rights  under  the  law 
as  they  would  stand  at  the  time  of  the  adoption  apart  from  any 
agreement  between  the  parties  giving  and  receiving.  Take,  for 
example,  a  case  where  a  natural  father,  in  well-to-do  circum- 
stances, gives  a  son  of  his  in  adoption  to  a  divided  brother,  who  is 
comparatively  poor,  and  enters  into  an  agreement  that  the  adopted 
son  shall,  notwithstanding  the  adoption,  continue  to  be  entitled  to 
the  property  belonging  to  the  members  of  the  natural  family. 
Would  such  an  agreement  be  binding  upon  the  members  of  that 
family  ?  Would  the  adopted  son  in  such  a  case  enjoy  the  benefits 
accruing  from  survivorship  incident  to  membership  in  that  family  ? 
Take,  again,  the  case  of  an  adoptive  father  subject  to  the  Mitak* 
shara  la  77  arranging  at  the  time  of  adoption  that  the  adopted  son 
is  to  have  no  interest  in  the  ancestral  property  during  the  lifetime 
of  the  adoptive  father,  would  that  prevent  the  springing  up 
of  co-ownership  between  the  adoptive  father  and  the  adopted 
son  which  is  the  inevitable  incident  of  the  relation  of  father 
and  son  under  that  law,  while  unseparated  ?  These  and  similar 
conditions  and  agreements  would  not  in  any  way  touch  the 
validity  of  the  adoption  itself  as  that  altogether  depends  upon 
other  considerations  (compare  Bhaiya  Babidat  Singh  v.  Maharani 
Indar  Kunwar^).  They  must  necessarily  be  looked  upon  as  agree- 
ments or  conditions  essentially  repugnant  to  the  status  created  by 
adoption,  and  therefore  not  binding. 

To  attempt  to  support  them  on  the  footing  of  agreements  by  a 
person  representing  the  adopted  son  is  hardly  possible.  For  before 
the  adoption  the  natural  father  of  the  person  to  be  adopted  could 
represent  the  latter  only  in  regard  to  the  property  vested  in  him  at 
the  time  and  no  consent  of  his  could  operate  on  property  coming  to 
the  son  after  the  adoption,  since  the  natural  father's  power  to  repre* 
sent  his  son  ceases   with    the  giving  away    of    him— -c/.  Bhaiya 

h    I.  L.  B.,  26  M.  148.  2.    L.  B.  J6  I.  A.  58, 
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Babidat  Singh  v.  Maharani  Indar  Kunwar\  Similarly,  the 
adoptive  father  coald  not  purport  to  act  on  behalf  of  the 
person  to  be  adopted  before  the  adoption.  And  as  soon  as  the 
adoption  takes  place  the  two  become  joint  owners  and  the  adoptive 
father  can  make  transfers  and  enter  into  agreements  so  as  to  bind 
the  adopted  son  Only  for  purposes  which  make  them  binding  on 
him  under  the  law.  Nor  can  weight  be  attached  to  the  argument 
that  the  test  of  the  vaUdity  of  agreements  entered  into  between  the 
party  giving  and  the  party  receiving  a  person  in  adoption  simulta- 
neously with  it,  is  whether  such  agreements  are  beneficial  to  the 
adopted  son.  For  though  where  some  one  duly  empowered  to 
represent  a  minor  in  a  matter  enters  into  agreements  on  his  behalf, 
the  validity  of  such  agreetnents  will  depend  on  whether  they  are  for 
the  minor's  benefit^  yet  inasmuch  as  neither  the  party  giving  nor 
the  party  receiving  in  adoption  can  lawfully  represent  nim  in 
agreements  or  things  forming  part  and  parcel  of  the  transaction  of 
adoption,  no  question  of  benefit  or  no  benefit  can  legitimately 
arise  for  determination  in  such  cases. 

Nor,  again,  does  the  doctrine  of  approbating  and  reprobating 
with  reference  to  the  same  thing  seem  to  be  capable  of  being 
rightly  invoked  against  the  adopted  son  in  these  cases.  Except 
where  the  person  given  in  adoption  is  of  full  age  and  assents 
to  the  conditions  and  agreements  between  the  parties  giving 
and  receiving,  a  case  which  would  be  very  rare,  and  in  which 
such  assent  would  preclude  any  question  like  the  present  bdng 
raised>  the  transaction  wotild  take  place  without  any  reference 
to  the  adopted  son's  will  and  consent*  No  doubt  when  a  thii^ 
is  capable  of  being  rejected  or  accepted  in  its  entirety  the  doctrine 
referred  to  should  be  applied  if  good  faith  requires  its  applica- 
tion. Now,  the  transaction  of  adoption  is  in  the  nature  of  a 
sacrament,  or,  at  all  events,  it  creates  a  statics.  If  the  condition 
attached  is  such  as  to  invalidate  the  adoption  itself,  then  there  is 
an  end  of  the  matter,  and  there  is  nothing  to  affirm  or  disaffirm. 
If,  on  the  contrary,  the  condition  leaves  the  adoption  valid, 
the  legal  relation  created  thereby  cannot  possibly  be  renounced  and 
the  adopted  son  must  be  held  entitled  to  repudiate  conditions 
sought  to   be  a^^tached   to  the   adoption   by  the  parties  giving 

1.    L.B.  16  1.  A.  53  at  p.  59. 
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and  receiving  when  the  conditions  are  inconsistent  with  his  rights   Visalakihi- 

aminal 
under  the  law.  ▼. 

Biraraniftii. 
It  is  to  be  observed  that  the  arrangements  in  the  present  case 
cannot  b6  supported  to  any  extent  as  a  provision  for  maintenance 
for  the  1st  defendant,  as  the  adoptive  mother  had>  un<ler  the  law, 
no  power  to  reserve  or  provide  maintenance  for  herself.  When 
occasion  for  such  provision  arises  the  same  mast  be  made  by  the 
adopted  son  or  under  an  order  of  Court. 

In  this  view  the  reservation  of  a  life-interest  by  the  widow  in 
the  property  in  dispute  will  not  bind  the  plaintiff  who  can,  there^ 
fore,  on  attaining  age,  avoid  the  arrangement  {Bamaswami  Aiyan 
V.  Venkataramaiyan^,  though,  until  then,  the  posession  of  the 
widow,  it  would  seem,  cannot  be  disturbed. 

That  the  plaintiff  is  not  bound  by  the  arrangement  is  in  accord- 
ance with  the  conclusion  in  Jagannadha  v.  PapamtntJ,  where  the 
facts,  so  far  as  the  present  question  in  concerned,  were  practically  on 
all  fours  with  those  here.  But  to  the  extent  to  which  that  decision 
is  supported  by  reference  to  an  alleged  absence  of  power  of  aUena* 
tion  in  the  widow,  the  reasoning  can  be  hardly  treated  as 
satisfactory,  inasmuch  as  if  the  power  of  alienation  possessed  by  a 
sonless  man  until  he  makes  an  adoption  were  a  sufficient  argument 
for  upholding  arrangements  or  directions  such  as  were  in  dispute 
in  Lakshmi  v.  Subramanya^ ,  and  Narayancutwami  v.  Ramasami^y 
the  unquestionable  power  of  alienation  which  a  widow  possesses  in 
respect  of  her  life  estate  must  likewise  have  gone  to  support  the 
arrangement  pronounced  against  in  Jagannatha  v.  Papamma^.  But 
it  is  difficult  to  see  how  the  power  of  alienation  posessed  by  a  man 
prior  to  his  adopting  a  son  or  by  a  widow  prior  to  her  adopting  one 
has  any  real  bearing  on  the  matter.  If  the  power  has  been  availed 
of  and  if  property  has  been  alienated  before  the  adoption  such 
alienation  will,  of  course,  not  be  affected  by  what  takes  place  after- 
wards. But  when  no  alienation  has  actually  taken  place  up  to  the 
time  of  adoption,  it  is  as  futile  to  refer  to  what  the  adoptive  father 
or  the  adoptive  mother  could  have  done  but  for  the  adoption  as  to 
argue  against  an  aurasa  son  acquiring  by  birth  an  interest  in  his 

1.    L.  B.  6  I.  A.  196.  8.    1. 1^  B^,  }2  M •  400. 
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V.         the  father  could  have  given  away  all  his  property  as  he  pleased. 
Bivaraman. 

It  will  be  seen,  therefore,  that  Jagannatha  v.  Papamma^,  is, 
in  truth,  in  conflict  with  the  ratio  decidendi  in  Lakshmi  v.  Subra- 
manya*  and  Narayanasawmi  v.  Bamasami^  which  ratio  deci- 
dendi^ as  far  as  it  can  be  gathered  from  the  judgments,  seems 
scarcely  reconcilable  with  the  fundamental  principles  underlying 
the  law  of  adoption. 

The  following  question  is  therefore  referred  for  the  opinion  of 
a  Full  Bench  :— 

Whether  the  provision  in  Exhibit  I  in  favour  of  the  1st  defend- 
ant in  regard  to  the  property  described  in  the  II  schedule  thereto 
will  bind  the  plaintiff  ? 

The  opinion  of  the  Full  Bench  was  delivered  by 

Bbnson,  J.  after  stating  the  facts  of  the  case  as  in  the  Order 
of  Reference  proceeded  as  follows  : — 

I  understand  that  the  plaintiff's  natural  father  agreed  to  give 
his  son  in  adoption  and  the  1st  defendant  made  the  adoption  on 
the  condidon  that  the  disposition  of  the  property  in  Exhibit  I 
should  be  binding  on  the  plaintiff. 

The  question  for  determination  is  '^  whether  the  provision  in 
Exhibit  I  ill  favour  of  the  Ist  defendant  in  regard  to  the  property 
described  in  schedule  II  thereto  will  bind  the  plaintifi'\ 

This  question  is  one  of  no  small  difficulty.  Notwithstanding 
the  view  expressed  in  the  order  of  reference  to  which  I  was  a  party, 
further  argument  and  consideration  has  now  led  me  to  the  conclu- 
sion that  the  answer  must  be  in  the  affirmative. 

It  is  argued  for  the  plaintiff  that  the  matter  is  decided  by  the 
authority  of  the  Privy  Council  and  that  was  the  view  taken  by 
this  Court  in  the  case  of  Jagannatha  v.  Papamma^  where  the 
facts  were  on  all  fours  with  those  in  the  present  case.  In  that 
case  the  learned  Judges  relied  on  the  observation  of  their  Lord- 

1.    I.L.B.,16M.40a  3.    I- lii.  E.,  14  M.  172. 
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flhips  of  the  Privy  Council  in  Bhaiya  Babidat  Singh  v.  Indar  VisaiaksM* 
Kunwar^  that  it  was  difficult  to  understand  how  an  agreemtot  by  ^  v. 
the  natanJ  father  '^  oonld  pr^udice  or  affect  the  rights  of  his  son 
which  could  only  arise  when  his  parental  control  and  authority  Benson,  J. 
determined'\  In  that  case,  however,  the  question  was  whether  the 
adoption  itself  was  invalid,  and  the  decision  was  that  it  was  not. 
Their  Lordships  expressly  point  out  that  no  trace  of  any  reserva- 
tion or  condition  is  to  be  found  in  the  deed  of  adoption  and  that 
no  conditions  were  attached  to  the  adoption. 

The  case,  therefore,  can  hardly  be  regarded  as  deciding  that  a 
condition  made  at  the  time  of  adoption  and  entered  in  the  instru- 
ment evidencing  the  adoption,  as  in  this  case,  is  void.  On  the 
contrary,  it  is  clear  from  the  decision  of  the  Privy  Council,  in  the 
case  of  Bamasamien  v.  Venkataramien^  that  such  an  agreement  by 
the  natural  father  is,  at  all  events,  not  void. 

Their  Lordships  there  say  (at  p.  101  :— "  How  far  the  natural 
father  can  by  agreement  before  the  adoption  renounce  all  or  part 
of  his  son's  rights,  so  as  to  bind  that  son  when  he  becomes  of  age, 
is  also  a  question  not  altogether  unattended  with  difficulty  ; 
although  the  case  of  Chitho  Raghunath  Bajadiksh  v.  Janaki^ 
certainly  decides  that  an  agreement  on  the  part  of  the  father  that 
his  son's  interest  shall  be  postponed  to  the  life  interest  of  the 
widow  is  valid  and  binding.  In  this  case  their  Lordships  think  it 
enough  to  decide  that  the  agreement  of  the  natural  father  which 
has  been  set  out  was  not  void,  but  was,  at  the  least,  capable  of 
ratification  when  his  son  became  of  age.'' 

The  concluding  words  seem  to  indicate  that  in  their  Lordships' 
opinion  the  natural  father  was  not  legally  incapable  of  acting  as 
guardian  of  his  son,  and  of  making  an  agreement  on  his  behalf 
with  regard  to  the  property  to  be  acquired  by  the  adoption.  If 
that  is  the  true  position,  then  the  question  in  each  case  would  be 
whether  the  agreement  so  made  by  the  natural  father  should  or 
should  not  be  upheld,  and  this  I  take  it,  would  depend  on  whether 
the  agreement  in  regard  to  the  property  was  in  itself  a  fair  and 

1.    I.  L.B.,16a656:S.aii.IL,16I.  A.68. 
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reasonable  one^  and  one  which  taken  as  part  of  the  contract  for  the 
adoption,  was  for  the  minor's  benfit,  as  being  a  condition  on  which 
alone  the  adoption  would  be  made.  This  is  the  principle  that  was 
adopted  in  the  case  of  Bavji  Vinayakrav  Jaganath  Sankar  Sett  v. 
LachmihaV  and  I  think  that  it  accords  with  the  general  practice 
of  the  people  in  this  presidency  and  their  consciousness  of  what 
their  law  allows. 

No  doubt  in  the  case  of  Lachmi  v.  Suhramanya^  this  Court 
went  further  and  held  that  when  the  disposition  of  property  was 
one  which  the  person  adopting  could  make  immediately  prior  to 
the  adoption  the  agreement  as  to  the  property  must  be  taken  to  be 
part  of  the  contract  for  the  adoption  and  be  valid  apparently  in  all 
cases.     Shephard,  J.  put  the  case  in  these  words  : — 

"  In  the  present  case  the  adoption  was  made  not  by  a  widow, 
as  in  the  case  of  Lakahmana  Rau  v.  Lakshmi  Ammal^  but  by  the 
plaintiff's  husband  who,  before  the  adoption  took  place,  was 
unquestionably  at  liberty  to  alienate  his  property  as  he  pleased, 
subject  only  to  the  plaintiff's  right  of  maintenance.  If  being  thus 
full  owner  he  might  before  the  adoption  have  disposed  of  his  pro- 
perty in  part  or  in  whole  in  favor  of  the  plaintiff,  I  fail  to  see  why 
he  should  not,  when  making  the  adoption,  stipulate  with  the 
other  party  to  the  adoption  that  a  certain  part  of  his  property 
should  be  set  apart  for  the  maintenance  of  his  wife  and  to  that 
extent  taken  out  of  the  category  of  property  in  which  his  intended 
son  should  have  the  full  right  of  a  co-parcener.  It  seems  to  me  a 
mistake  to  say  that  the  infant  adopted  son  on  whose  behalf  the 
natural  father  consents  to  such  a  stipulation  can  only  be  bound  by 
that  consent  on  the  principle  on  which  he  might  be  bound  by 
other  agreements  made  on  his  behalf>  viz>,  on  the  principle  that  the 
agreement  is  made  for  a  necessary  purpose^  (Lakahmana  Bau  v. 
LakshmiAmmal,^)  for  the  supposition  is  that>butfor  the  ocdosentof 
the  natural  father,  the  adoption  would  never  have  taken  place.  To 
object  to  the  agreement  is  therefore  tantamount  to  objecting  to  the 
adoption.  The  adoption  and  the  disposition  of  his  property  by  the 
father  being  part  of  one  transaction,  the  son  never  acquired  any 


1.    I.  L.  B.,  11  B,  381. 
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interest  in  the  property  disposed  of  and  therefore  no  question   can 
arise  as  to  his  guardian's  competency  to  deal  with  it. 

We  may  add  that  a  roBervation  made  by  a  widow  in  regard  to 
her  Kfe  interest,  which  she  had  the  right  to  alienate  before  the 
adoption,  would  stand  on  the  same  footing. 

The  above  case  was  followed  in  Narayanasami  v,  Rainaf<tivd^ 
Ganapati  Aiyan  v.  Savithriammal'^ ,  and  the  decii^ion  is  in 
accordance  with  the  decisions  in  Ganesh  Pandurang  Agte  v. 
Gangadhar  Ramkriahna^ ,  Chitko  Ragkunafh  Rajadiksh  v.  Janaki^ 
and  Basava  v.  Lingangauda^ .  Among  the  Judges  who  decided 
these  cases  were  such  distinguished  Hindu  Lawyers  as  ^'1r 
T,  Muthusami  Aiyor,  Nanabhai  Haridas  and  Ranade,  J  J.  1 
think  that  great  weight  must  be  attached  to  the  decisions  of 
such  men  on  a  question  like  the  present  which  I  regard  as 
one  of  Hindu  Law  modified  by  Hindu  custom  and  usage  deve- 
loped in  accordance  with  the  conceptions  of  the  present  time. 
It  is  to  be  observed  that  there  is  no  text  of  Hindu  law  which 
either  recognizes  or  prohibits  such  an  agreement  as  the  present 
being  entered  into,  and  it  is  certain,  as  remarked  by  West  and 
Bahler  [Hindu  Law  3rd  edition,  page  11 00),  that  in  actual  practice 
"fair  arrangements  for  the  protection  of  the  widow's  interest 
during  her  life,  are  commonly  made,  and  are  always  supported  by 
the  authority  of  the  ca«te/' 

This  is  the  principle  on  which  Farran,  J.  proposed  to  decide 
cases  like  the  present.  He  says  "  By  Hindu  Law  an  infant  will  be 
bound  by  the  act  of  his  guardian  when  bona  fide  and  for  his  in- 
terest, and  when  it  is  such  as  the  infant  might  reasonably  and 
prudently  have  done  for  himself  if  he  had  been  of  full  age,  but  not 
where  the  act  appears  not  to  have  been  for  his  benefit  unless  he 
has  ratified  it  on  reaching  majority.  I  cannot  but  think  that  this 
principle  ought  to  guide  the  Courts  in  considering  whether  agree- 
ments like  the  one  under  consideration  can  be  upheld  or  not.  If  the 
stipulations  are  unreasonable  such  as  giving  to  the  widow  an  abso- 
lute power  of  disposition  over  the  property,  they  should  be  rejected 
as  ultra  vires  of  the  father  ;  if  reasonable,  such  as  only  to  define  and 

limit  the  son's  enjoyment  of  the  property,  they  should  be  upheld/' 
1.    I.  L.  B.,  14  M.  172.  3.    6  B.  H.  C.  B.  244. 

4.     UB. 
5.     I.  L.  B.,  19  B.  428. 


Visc^akshi* 
ammal 

V. 

SivaramMU 
Benson,  J  . 


2.    I.  L.  B.  21,  M.  10. 
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Visalalcslu* 
•mmal 

V. 

Sivaraman, 
Benson,  J. 


Bavji  Vinayakrao  Jagannath  Shankarsett  v.  Lakshmibai^.  The 
validity  of  the  adoption^  if  legally  made^is  quite  independent  of  the 
validity  of  any  agreement  as  to  the  property.  If  the  agreement  is 
such  as  to  be  inconsistent  with  the  fundamental  idea  underlying 
adoption  and  the  purpose  for  which  it  is  sanctioned  by  Hindu  Law^ 
as>  for  instsmce,  if  it  deprived  the  adopted  son  of  all  right  to  the  pro- 
perty of  the  adoptive  father  and  so  left  him  without  any  means  of 
performing  the  necessary  religious  offices  towards  the  manes  of  his 
adoptive  father  and  his  ancestors^  it  may  well  be  that  the  Courts 
would  regard  the  condition  as  essentially  repugnant  to  Hindu  Law 
and  would  refuse  to  uphold  it.  But  it  would  seem  that  a  fair  and 
reasonable  disposition  of  the  property  is  not  essentially  repugnant  to 
Hindu  Law.or  the  purposes  for  which  ndoption  is  allowed^  and  is 
nowhere  forbidden  by  that  Law.  Such  dispositions  are  commonly 
made^  and  are  upheld  by  the  authority  of  the  caste  and  the  conscioust 
ness  of  the  people.  In  these  circumstances^  I  think  that  the  Courts 
ought  not  to  refuse  to  recognize  them  as  binding  on  the  minor^  for 
whose  benefit  the  adoption^  coupled  with  the  agreement  as  to  the  dis- 
position of  the  property,  was  really  made.  It  may  be  assumed  that 
the  natural  father  would  not  have  agreed  to  the  adoption^  coupled 
with  the  disposition  of  the  property,  unless  it  was  for  the  benefit  of 
his  son  to  do  so :  nor  would  the  adoptive  father  have  taken  the  son 
in  adoption  except  on  the  condition  agreed  to.  The  adoption,  of 
course,  cannot  be  set  aside  and  to  eet  aside  the  condition  which 
was  coupled  with  the  adoption,  while  maintaining  the  adoption^ 
would  require  the  justification  of  strong  grounds  of  legal  necessity 
or  public  policy. 


In  the  present  case  the  condition  us  to  the  property  is  a 
reasonable  one>  and  such  as  the  Courts  should  uphold.  I  would, 
therefore,  answer  the  question  referred  to  us  in  the  affirmative. 

Davies,  J  : — I  concur. 
RussKLL,  J  : — ^I  concur* 


1.    I.  L.  B.,  11  B.  881  at    402. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS.     Ramanadhan 

Chetti 
Present :— Sir  S.  Siibrahraania  Aiyar,  Officiating  Chief  Justice,,      Narayanan 
and  Mr.  Justice  Benscn.  Chotti. 

Ramanadlian  Chetti  ...     Appellant*  [Uh  Counter- 

Pe  tit  inner — ith  Defend  an  t)  • 

Narayanan  Chetti  alias  Ranga-     Respondent  Petitioner — 
nadhan  Chetti.  Plaintiff), 

lUril  Procedurr,   Coile  Sit.  629   and  622— Revieii?  of  di'crce  after  appoal^Ordcr  grant- 
in{i   rnnpiv   i! legal —Remedy    either  in     appeal     or  rei.'ision. — Jurisdiction. 

Lower  Courts  have  no  right  to  intorfcro  on  review  with  cloci*ees  passed  hy 
them  after  an  appeal  lias  hoon  preferred  to  an  appellate  court  from  such  decrees. 

An  order  grantinjij  the  reWow  of  a  decree  from  which  an  appeal  is  pending 
(although  such  appeal  is  preferred  after  the  re\'iew)  is  ultra  vires  and  can  he  set  aside 
hy  the  High  Court  in  an  appeal  from  the  order  granting  the  review  or  in  revision 
under  S.  622,  0.  P.  C. 

An  objection  to  the  jurisdiction  of  the  judge  in  granting  the  review  may  be 
taken  in  an  appeal  nnder  S.  023,  C.  P.  C,  from  the  order  granting  the  review 
although  auch  objection  is  not  mentioned  in  the  section  as  one  of  the  grounds  upon 
which  an  appeal  against  the  order  granting  the  reWew  may  l)e  allowed. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
Madura  (East),  on  M.  P.  No.  496  of  1901  in  0.  S.  No.  14  of  J  901. 

Petition,  under  Section  G22  of  Act  XIV  of  1882,  to  revise  the 
order  of  the  Subordinate  Judge's  Court  of  Madura  (East),  dated 
17th  March  1902,  on  M.  P.  No.  496  of  1901  in  0.  S.  No.  14 
of  1901. 

8,  Srinivasa  Aiyangar  tor  appellant. 

P.  i2.  Sundara  Aiijar  and  (\  F.  Anantakrishna  Aiyar  for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — The  respondent  Narayanan  Chetti  alias 
Hanganadhan  Chetti  while  residing  in  Saigon  brought  a  suit  in  the 
Subordinate  Court  of  Midura  (East)  through  Yenkasarai  Aiyangar 
who  held  a  general  power  of  attorney  from  him,  and  who  was  his 

•C.  B.,  P.  No.  344  of  1902.  25th  February  1904. 

A.  A.  0.  No.  80  of  1902. 
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Kamanadhan  recognised  agent,  against,  among  others,  the  appellant  Kamanadhan 
V.  Chetti  as  4th  defendant,  with  reference  to  certain  disputes  connected 

^Chett?.*^  with  the  temple  in  Ariyakadi  in  the  Sivaganga  Zemindari,  of  which 
institution  the  respondent  claimed  to  be  one  of  the  managers. 
Pending  the  suit  the  recognised  agent  and  the  appellant  entered 
into  a  compromise  in  accordance  with  one  of  the  terms  of  which 
the  suit  was  to  be  withdrawn.  The  recognised  agent  not  having 
in  accordance  with  the  compromise  applied  for  the  withdrawal  of 
the  suit,  the  appellant,  under  S.  375  of  the  Civil  Procedure  Code, 
brought  the  compromise  to  the  notice  of  the  Subordinate  Judge 
who  thereupon  dismissed  the  suit  on  the  10th  September  1901. 

On  the  5th  November  succeeding,  the  respondent  applied  for 
a  review  on  the  grounds  that  the  recognised  agent  had  no  autho- 
rity to  enter  into  the  compromise  and  that  he  acted  fraudulently 
and  in  collusion  with  the  respondent  in  the  matter. 

On  the  13th  December  following,  the  respondent  preferred  an 
appeal  to  this  Court  against  the  decree  dismissing  the  suit  which 
appeal  is  still  pending. 

The  application  for  review  of  the  decree  came  on  finally  before 
the  Subordinate  Judge  on  the  17th  March  1902  and  was  allowed, 
he  being  of  opinion  that  the  recognised  agent  had  exceeded  his 
authority  in  entering  into  the  compromise  though  the  allegation  of 
fraud  and  collusion  between  the  agent  and  the  appellant  had  been 
given  up.  The  decree  was  set  aside  and  the  suit  was  restored 
to  the  file  with  a  view  to  its  being  proceeded  with. 

This  order  is  impeached  in  the  present  appeal  and  in  Revision 
Petition  No.  344  of  1902  which  it  is  necessary  to  consider  with  it. 

The  first  point  for  determination  Ls  whether  it  was  competent 
to  the  Subordinate  Judge  to  pass  the  order  in  question,  having 
regard  to  the  existence  of  the  appeal  preferred  by  the  respondent 
against  the  decree  to  which  the  order  related  and  this  question 
depends  upon  the  view  to  bo  taken  as  to  the  effect  of  an  appeal 
against  a  final  decree,  duly  filed  and  pending,  and  upon  the  power  of 
the  Court  passing  the  decree,  in  connection  with  the  litigation 
which  is  the  subject  of  the  appeal. 

One  and,  as  it  would  seem,  a  somewhat  extreme  theory  in  the 
matter  is  that  adopted  in  the  New  Hampshire  Statute  referred  to 
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in  Stalbird  v.  Beattie^  according  to  which  such  an  appeal  actually  Bamanadhan 
vacates   the  judgment  appealed   from,  leaving  the  case  with  its  y.  ' 

incidents  as  it  stood  before  rendition  of  judgment,  the  pleadings    ^^^*^^^ 
and   evidence  remaining  unaffected  and  it  being  the  duty  of  the 
Appellate  Court  to  hear  and  try  the  case  as  if  no  judgment   had 
been  pronounced  or  rendered  in  the  Courts  below. 

The  case  of  the  United  States  Court  of  Claims  is  peculiar  in 
another  way  as  that  Court  is  empowered  to  grant  a  new  trial 
pending  an  appeal  against  its  decision,  thereby  in  effect  putting  an 
end  to  the  appeal  and  resuming  jurisdiction  over  the  cause.  This 
"  anomalous  ''  power,  as  Chief  Justice  Waite  of  the  Supreme  Court 
of  the  Unite^d  Status  described  it  in  United  Statea  v.  Young^  is 
one  confer r;'d  by  an  express  enactment  of  the  Legislature  with 
reference  apparently  to  the  very  special  character  of  the  claims 
capable  of  being  brought  before  that  Court,  viz.,  claims  founded 
upon  any  law  of  the  Congress  or  upon  any  regulation  of  an 
Executive  department  or  upon  any  contract  with  the  United 
States. 

But  the  more  generally  received  theory  and  the  one  which 
has  hitherto  been  acted  on  in  this  country,  is  that  a  pending  appeal, 
without  annulling  the  judgment  appealed  against,  leaves  it 
subsisting  as  a  valid  adjudication  governing  the  rights  of  the 
l)arties,  but  that  the  further  litigjition  and  all  mutters  connected 
therewith  are  transferred  to  and  placed  under  the  control  of  the 
Appellate  Court.  In  this  view  it  follows  that  when  an  appeal  has 
been  duly  filed  the  Lower  Court  has,  pending  the  decision  of  the 
appeal,  no  jurisdiction  over  the  cause  and  can,  as  a  rule,  pass  no 
order  therein.  In  other  words,  the  action  of  the  inferior  Court  is, 
of  necessity,  suspended  by  the  appeal  until  the  Appellate  Court 
has  disposed  of  it,  for,  hs  observed  in  Helm  v.  Boone^  "  there  could 
not  be  a  greater  absurdity  in  judicial  proceedings  than  that  a  cause 
should  be  progressing  at  the  same  time  in  the  inferior  and  appel- 
late tribunals  of  the  country*. 

The  dictum  of  Lord  Eldofi  in  Utigtirenin  v.  Baseley'^  cited  on 
behalf  of  the  respondent,  referring,  as  it  does,  to   a  bill  of  review, 

1.  72  Am.  Dec,  p.  317,  36  N.  H.  445.    3.   22  Am.  Dec,  p.  76  ;  6  J.  J.  MarahaU,  351. 

2.  U4  U.  S.  258.  4.    22  Aiu.  Deo.  at  p.  77.  5.    33  Eug.  Bep.  724. 
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Bamanadhan  which  is  the  commencement  of  litigation  distinct  from  that  in  which 
V.  the  appeal  has  been  preferred,  is  not  in  point.     As  to  the  observa- 

^Cheur'^  tionof  Sir  James  Bacon,  Chief  Judge  in  Bankruptcy,  in  Ex  parte 
Keightley^  to  the  efifect  that  the  pendency  of  the  appeal  to  himself 
from  the  order  of  the  County-Court  Judge  did  not  affect  the 
latter  Judge's  jurisdiction  to  re-hear  the  case  in  the  County  Court, 
that  opinion  was  expressed  with  reference  to  the  very  wide  terms 
of  S.  71  of  the  Bankruptcy  Act  (32  and  33  Vic.,1  C.  71),  viz., 
"  every  Court  which  has  jurisdiction  in  bankruptcy  under  this  Act 
may  review,  rescind  or  vary  any  order  made  by  it  in  pursuance  of 
this  Act''.  Moreover  in  Ex  parte  Banco  de  Portugal^  whether,  not- 
withstanding the  provision  quoted  above,  the  Court  of  Appeal  had 
power  to  re- hear  a  bankruptcy  case  after  an  appeal  therein  to  the 
House  of  Lords,  was  treated  as  an  open  question. 

So  far  as  appears,  then,  there  seems  to  be  no  direct  English  autho- 
rity available  with  reference  to  the  point  under  consideration.  The 
ruling  of  the  Judicial  Committee  in  In  the  matter  ofCandas  Nurron^ 
das  Navivahu  v.  C,A,  Turner^  to  which  Mr.  Srinivasa  Aiyangar  drew 
our  attention,  that  the  amendment  by  the  High  Court  (though  not 
upon  a  review)  of  the  order  appealed  against,  after  the  appeal  to 
Her  Majesty  had  been  presented  was  beyond  the  competence  of  the 
High  Court,  is  one  which,  so  far  as  it  goeS;  is  distinctly  in  favour 
of  the  view  taken  above  as  to  the  position  of  an  inferior  Court 
after  an  appeal,  in  regard  to  the  mattei*  under  appeal.  Ss.  545  and 
546  of  the  Civil  Procedure  Code  clearly  imply  that  an  appeal 
incapacitates  the  inferior  Court  from  dealing  with  the  litigation 
since  even  the  power  of  staying  execution  is,  once  an  appeal  is 
made,  taken  away  from  that  Court  and  is  exercisable  by  the 
Appellate  Court  only.  S.  623  of  the  Code,  relating  to  review, 
even  more  plainly  points  to  this  view  instead  of  as  contended  for 
the  respondent,  to  the  contrary.  Not  only  is  an  application  for 
review  by  a  party  who  has  already  appealed  disallowed  by  that 
section  but  even  in  the  case  of  a  party  not  appealing  no  review  lies 
when  there  is  an  appeal  by  some  other  pai-ty  on  a  common  ground, 
or  where  the  former  as  a  respondent  is  in  a  position  to  bring  before 
the  Appellate  Court  the  matter  to  be   reviewed.     The  manifest 

1.    L.  K.,  9  Ch.  667.  2.    14  Ch.  D.  p.  1. 

3.  T,  L.  R.,  18  B  ,  p.  520  at  p.  o34.  Apparently  tho  original  order  in  this  cas** 
was  in  aocordance  with  the  judgment. — Kd. 
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intention  of  the  provision  is  to  avoid  a  conflict  of  jurisdiction  and  Bamanadhan 
to  prevent  any  action  on  the  part  of  the  inferior  Court  which  would  v. 

have  the  eifect  ot*  controlling  the  powers  of  the  higher  Court  with  CMti!*" 
reference  to  the  matter  actually  under  appeal.  Though  a  party 
who  has  applied  for  a  review  is  for  obvious  reasons  not  precluded 
from  appealing,  the  Code  does  not  provide  for  the  })rocedure  to  be 
followed  when  an  appeal  is  preferred  after  the  review.  Of  course 
lx)th  proceedings  could  not  go  on  simulta-neously.  If  the  review 
proceeding  is  to  be  continued  and  the  appeal  stayed,  expediency 
would  require  that  the  party  affected  by  the  final  order  in  the 
review  should  be  enabled  to  obtain  a  remedy  in  the  pending 
appeal  notwithstanding  that  such  remedy  would  be  in  respect 
of  what  was  not  in  existence  on  the  date  of  the  appeal.  Anomalous 
as  such  a  course  would  be  with  reference  to  what  was  said  by 
Bretty  L.  J.,  in  Ex  parte  Banco  de  Portugul  already  cited'  it  may 
be  open  to  the  Legislature  to  introduce  it  into  our  procedure  by  a 
provision  like  that  proposed  in  cl.  o  and  4  of  S.  623  in  the  Civil 
Procedure  Code  Bill,  now  before  the  Viceroy  in  Council  and  referred 
to  in  the  argument  before  us  on  behalf  of  the  respondent.  But  in 
the  absence  of  such  an  express  enactment  it  must  on  principle  be 
held  that  after  the  duo  filing  of  the  appeal  and  during  its  pendency 
the  power  of  the  inferior  Court  in  any  way  to  deal  with  the  liti- 
gation is  completely  in  abeyance,  except  to  carry  out  the  decree 
which,  of  course,  it  is  the  duty  of  the  Court  to  do,  as  S.  545  of  the 
Civil  Procedure  Code  in  terms  provides  that  the  execution  of  the 
decree  is  not  stayed  by  the  mere  fact  that  an  appeal  has  been 
preferred  against  it. 

The  two  cases  reUed  on  on  behalf  of  the  respondent  are  clearly 
distinguishable.  In  Bhart  Chandra  Mozumdar  v.  Ramgunga  Sen^ 
when  the  matter  of  review  was  finally  dealt  with  by  the  Lower 
Court  no  appeal  was  pending,  as  the  one  which  had  been  presented 
had  already  been  withdrawn.  In  Thakoor  Prasad  v.  Balak  Bam^ 
though  an  application  for  leave  to  the  Judicial  Committee  had 
been  made,  yet  it  had  not  been  granted  at  the  time  of  the  disposal 
of  the  review  and  therefore  no  appeal  can  be  said  to  have  been 
pending.  It  follows,  therefore,  that  the  order  of  the  Subordinate 
Judge  granting  the  review,  setting  aside  the  decree  and  re-opening 
the  litigation  in  his  Court  was  ultra  vires. 

1.    14  Ch.  D.  4  at  p.  5.      2.    Beng.  L.  R  ,  F.  B.,  p.  862.     3.     12  C.  L.  B.,  p.  64. 
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In  this  view  it  remains  to  decide  whether  an  appeal  against 
the  order  gnmting  the  review  is  sustainable  on  the  j?round  that  the 
order  was  passed  without  jurisdiction  in  circumstances  such  as 
those  of  the  present  case.  Notwithstanding  that  this  ground 
is  not  one  of  those  referred  to  in  S.  629,  C.  P.  C,  the  answer 
to  the  question  must,  it  would  seem,  be  in  the  affirmatiye  for  the 
reason  that  where  an  appeal  is  allowed,  the  question  of  jurisdic- 
tion is  necessarily  an  appealable  ground.  Compare  observations  of 
Jesael,  M.  R.,  in  In  re  Padston  Total  Lobs  and  Collision  Assurance^. 
Should  this  view  not  be  correct  it  must  be  held  that  this  Court  has 
power  to  revise  the  order  of  the  Subordinate  Judge  in  question 
under  S.  622  of  the  Civil  Procedure  Code,  for  if  the  words 
of  S  629,  C.  P.  C,  viz.,  '^  such  objection  (t.  e.,  any  of  those 
mentioned  in  the  section)  may  be  made  at  once  by  an  appeal  against 
the  order  granting  the  application  or  may  be  taken  in  any  appeal 
against  the  final  decree  or  order  in  the  suit,'^  wpuld  preclude  an 
objection  as  to  jurisdiction  being  taken  in  an  appeal  against  an  order 
granting  the  review,  they  would  equally  preclude,  such  objection 
from  being  urged  in  an  appeal  preferred  against  the  final  decree  or 
order  made  in  the  suit  (see  Broda  Chum  Bose  v.  Gobind  Proshad 
Tevaey*)  and  if  it  be  held  that  he  is  not  entitled  to  apply  for  revi- 
sion under  S.  622,  the  party  will  be  altogether  without  a  remedy. 

For  these  reasons  the  order  of  the  Subordinate  Judge  in  ques- 
tion must  be  set  aside.  The  respondent  will  pay  the  costs  of  the 
appellant  in  this  and  in  the  lower  appellate  Court. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Subrahmania  Aiyar. 
Chekka  Venkataswamy      ...  ...Petitioner*  (Plaintiff). 

V. 

Gajjila  Nagabhushanam    ...  . .  .Respondent  {Dejendant). 

Wagering  contract^ Agreement  to  pay  differenc^s^Paytnent  by  agent  to  third  partiw 
— Claim  of  agent  for  reimbursement— Contract  Act,  8.  30. 

S.  30  of  the  Contract  Act  is  no  bar  to  a  claim   for  reimbursement  by  an  agent 
Nagabhusha-   entering  into  wagering  agreements   under  his  principal's  authority  for   payment  of 
differences  (in  the  price  of  paddy)  and  paving  moneys  on    behalf  of  his    principal  in 
pursuance  of  such  contracts.f 

•  C .  R.  P.  No.  134  of  1903.  21st  April  1904. 

t  But  is  this  a  '*  lauful  *'  act  done  by  the  agent  for  which  he  is  entitled  to  an 
indemnity  from  the  principal  within  the  meaning  of  S.  222  of  the  Contract  Act  ?  Of. 
S.  224  of  the  same  Act.— Ad. 

1.    20  Ch.  D.  p.  137  at  p.  142.  2.     I.  L.  R.,  ti  Cal.  p.  984. 
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Petition  under  S.  25  of  Act  IX  of  1887  praying  the  High  y^^^'* 
Court  to  revise  the  decree  of  the  District  Munsif*s  Court  of  swamy 
Cocanada^  dated  23rd  December  1902  in  Small  Cause  Suit  No.  502  Gajjiia 
of  1902.  ^*^„a^.**' 

In  this  case,  the  plaintiff,  as  broker  for  the  defendant,  entered 
into  various  contracts  with  third  parties  for  the  sale  and  purchase 
of  large  quantities  of  rice.  These  transactions  were  merely  specula- 
tions on  the  rise  and  fall  of  prices  and  were  not  accompanied  or 
intended  to  be  accompanied  by  actual  delivery  of  rice.  They  were 
therefore  contracts  of  a  wagering  nature  such  as  would,  between 
the  parties,  fall  within  the  purview  of  S.  30  of  the  Indian  Contract 
Act.  This  suit  was  brought  by  the  plaintiff  on  the  allegation  that 
the  transactions  had  resulted  in  a  loss  and  that  after  taking  an 
account  and  adding  certain  sums  for  brokemge,  commission  and 
interest,  the  defendant  owed  Rs.  120  odd  to  plaintiff.  The  District 
Munsif  of  Cocanada  found  that  a  sum  of  Bs.  68  was  due  to  plaintiff 
and  that  there  was  no  agreement  to  pay  brokerage  &c.,  but  dismiss- 
ed the  suit  on  the  ground  that  the  contracts  out  of  which  the 
plaintiff's  claim  arose  were  wagering  contracts  to  which  S.  30  of  the 
Indian  Contract  Act  applied.    Hence  this  revision  petition. 

T^  Ramesam  for  petitioner. 

C.  Bamachandra  Bow  Saheh  for  respondent. 

F.  Bamesam — The  Lower  Court  ought  to  have  given  a  decree 
for  Rs.  63.  The  contract  between  the  plaintiff  and  the  defendant 
being  collacteral  to  a  wagering  contract  is  enforceble.  See 
ThomM  V.  ffardy^,  Read  v.  Anderson*,  In  consequence  of  the 
said  decisions  8  &  9  Vict  c.  ...  had  to  be  altered  by  the  Gaming 
Act  of  1892. 

C.  Bamachandra  Bow  8aheb  for  respondent  relied  on  the  judg- 
ment of  Brett,  M.  R.  in  Bead  v.  Anderson^. 

The  Court  delivered  the  following 

ORDER*: — "Before  going  into  the  question  raised  as  to 
whether  the  plaintiff  is  entitled  to  maintain  this  suit,  it  is  necessary 
to  ascertain  whether  the  plaintiff  made  payments  on  behalf  of  the 
defendant  as  alleged.    The  District  Munsif  should  submit  a  finding 

1.    4Q.B.D.  2.    13Q.B.779. 

•  leth  Nov.  08. 
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Ghekka  upon  the  following  isBue  on  the  evidence  on  record  within  six 
swuny  weeks  from  this  date.  Seven  days  will  be  allowed  for  filing 
Gajjito      objections :— 

NagabhoBha- 

nam.  ^'  What  Hmouut,  if  any,  did  the  plaintiff  pay  on  behalf  of  the 

defendant  in  connection  with  the  plaint- mentioned  contracts?" 

[The  District  Munsif  submitted  his  finding  to  the  effect  that  the 
plaintiff  made  payments  to  third  persons  and  that  a  sum  of 
Rs.  63-14-9  was  due  to  plaintiff]. 

Tlie  Court  deHvered  the  following 

JUDGMENT: — Here  I  am  asked  to  give  a  decree  only  for 
R«.  63  being  the  amount  claimed  as  due  to  tlie  plaintiff  out  of  what 
he  had  paid  as  the  defendant's  agent  to  third  parties  en  account  of 
difference  under  wagering  contracts  entered  into  with  them  by  tho 
defendant  through  the  plaintiff. 

S.  30  of  the  Indian  Contract  Act  relied  on  on  behalf  of  the 
defendant  does  not  bar  such  a  claim.  Whether  the  view  of  Brett ^ 
M.  R.  or  that  of  Bmcen  and  Fry,  L.  J.  J.,  in  Rea'^^r.  Anderson}  is 
the  correct  view  with  reference  to  the  precise  question  on  which  tho 
learned  Judges  differed  it  is  not  necessary  here  to  go  into  since  no 
question  of  revocation  was  raised  here.  Parakh  (rovardhan  Bhai 
Hari  Bhai  v.  Ransoordoas  DulabJidoss^  and  Shibho  Mai  v.  Laksh- 
man  Das^  are  clearly  in  favour  of  the  view  that  S.  30  of  the  Indian 
Contract  Act  cannot  be  construed  as  covering  a  claim  like  the 
present  and  Bhola  Nath  v.  Mul  Ghand^  in  so  far  as  it  goes  point«; 
to  the  view  that  that  conclusion  is  right.  Doshi  Talukshi  v-  Shah 
JJjamsi  Vahi^  is  a  decision  under  the  Bombay  Act  which  differs 
widely  in  its  language  from  S.  30,  Indian  Contract  Act,  and  the 
reasoning  of  the  learned  Judges  clearly  implies  that  but  for  the 
wide  provisions  of  the  specific  enactment  they  were  considering,  the 
decision  would  have  been  different. 

I  therefore  modify  the  decree  of  the  lower  Court  by  awarding 
to  the  plaintiff  Rs.  63-14-9  with  interest  from  the  date  of  plaint  to 
date  of  payment  at  six  per  cent,  per  annum  and  proportionate  costs. 


1.  L.  E.  13  Q.  B.  779.  4.    I.  L.  B.,  26  A.  689. 

2.  12  B.  H.  C.  B.,  61.  5.    I.  L.  B.,  84  B.  227. 
8.    I.L.  B.,23A.165. 
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IN  THE  HIGH  COURT  OP  JtJDICATURE  AT  MADRAS. 

Present :— Mr.  Justice  Sabrahmania  Aiyar  and 
Mr;  Justice  Sankaran  Nair. 

Virabadran  Chetty  and  others    ...   Appellants*  {Respondents)- 

V. 

Nataraja  Desikar  ...  ...  Respondent  {Petitioner). 

Letters  Patent  8,  15— C/wrter  Act— Civil  Procedure     Code  Ss.  169  and  386— S.  386 

C.  P.  0.,  exhaugiive — Order    directing    esmmination  ofwittiess   hy  commission- 

— Judgment — Inherent  jurisdiction  of  Courts  to  prevent  abuse  of  process. 

S.  386  G.  P.  C,  is  exhaustive  of  the  oases  in  which  a  court  can  direct  the  issue 

of  a  commission  to  examine  a  witness.  Oopal  Chunder  Sircar  r,Kamodhar  Moochee* 

a  case  under  Act  YIll  of  1859  foUowed. 

Although  on  application  of  a  party  to  a  legal  proceeding  summons  to  a  witness 
will  ordinarily  issue  and  a  euurt  is  bound  to  issue  a  summons  under  S.  159  except  in 
cases  governed  by  S.  886,  C.  P.  C,  a  Court  has  an  inherent  right  to  prevent  an 
abuse  of  its  own  process  and  where  it  is  shewn  that  the  process  is  applied  for  not 
honafide  for  the  purpose  of  obtaining  any  material  evidence  the  court  will  be  justified 
in  declining  to  issue  process. f 

Per  Suhrahmania  Aiyer^  J : — An  order  of  a  single  judge  directing  that  a  litigant  is 
not  entitled  to  insist  on  examining  a  witness  in  court  but  that  a  commission  may 
issue  to  such  witness  is  a  judgment  within  the  meaning  of  S.  15  of  the  Letters  Patent. 
Per  Sanlearan  Nair,  J : — The  High  Court  has  power  under  the  Charter  Act  to  set 
aside  an  order  passed  by  the  Subordinate  Judge  refusing  to  examine  a  witness  by 
commission  and  directing  him  to  be  examined  in  Court. 

Appeal  under  S.  15of  the  Letters  Patent  presented  against  the 
judgment  of  Mr.  Justice  Boddam^  in  0.  R.  P.  No.486  of  1903, 
presented  against  the  order  of  the  Subordinate  Jndge^s  Court  of 
Madura  (East),  in  M.  P.  No.  115  of  1908  (0.  S.  No.  88  of  1901). 

P.  8.  Sivaswami  Aiyar  and  K.  N.  Aiya  Aiyar  for  appellants. 

8,  8rinivasa  Aiyangar  for  P.  J8.  Sundara  Aiyar  for  res- 
pondent. 

The  Court  delivered  the  following 
JUDGMENTS : — Subrahmania  Aiyar,  J: — The  appellants  obtain* 
ed  a  decree  against  the  late  Pandara  Sannadhi  of  Tiruvannamalai 
Mutt  in  the  Madura  District  for  moneys  lent  to  him.  In  execution  of 
the  decree  certain  gold  and  silver  pooja  articles  &c.,  were  attached 
and  seized*  The  respondent,  the  present  head  of  the  Mutt,  who 
had   been  made  a  party   to  the  execution    proceedings   as  the 

•  L.  P.  A.  No.  6  of  li^04.  22Qd  July  1904. 

t  See  BlaJee  v.  Midland  RatUoay  Company,  (1904)  1  K.  B.  503  (600) :— J?d. 
1.    7  W.  E.  C.  R.  p.  340, 
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Yirabadran  representative  of  the  deceased^  raised  a  contention  that  the  attached 
V.  articles  wera  not  liable  to  be  sold  in  execution  of  the  decree  as 

^sil^*  ^^®y  yreve  not  assets  of  the  deceased  but  property  appertaining 
,    to  the  Mutt.     With  reference   to  the  investigation  of  the  claim 

Aiyar,  J.  thus  made,  the  appellants  applied  to  the  Subordinate  Judge  of 
Madura  Bast  to  summon  the  respondent  as  a  witness  for  the 
appellants.  The  respondent  thereupon  applied  to  the  Subordinate 
Judge  to  take  his  examination  on  commission  suggesting  at  the 
same  time  that  he  was  not  in  a.  position  to  give^  of  his  own  personal 
knowledge,  any  evidence  material  to  the  questions  at  issue  and 
that  the  appellants  insist  on  his  appearance  in  Court  merely  with 
a  view  to  put  pressure  upon  him  and  make  him  give  up  his  claim 
or  bring  about  a  compromise,  it  being  considered  derogatory 
to  heads  of  Mutts  in  the  position  of  the  respondent  to  appear 
in  Court  as  witneeseb.  The  Subordinate  Judge  refused  to  grant 
the  respondent's  application  on  the  ground  that  the  respondent 
being  resident  within  the  jurisdiction  of  the  Subordinate  Court 
and  not  being  a  person  legally  exempted  from  appearing  as  a 
witness  in  Court  nor  incapacitated  from  doing  so  by  illness  or 
infirmity,  it  was  not  competent  to  tlie  Court  to  issue  a  commission 
for  the  examination  of  the  respondent.  On  revision  Mr.  Justice 
Boddam  set  aside  the  order  of  the  Subordinate  Judge  and  directed 
that  the  respondent  be  examined  on  commission. 

It  is  contended  for  the  respondent  : — 

1*  that  the  order  of  the  learned  Judge  did  not  amount  to 
a  Judgment  so  as  to  allow  of  an  appeal  under  the  Letters  Patent 
being  preferred  against  it ; 

2.  that  even  in  the  circumstances  relied  on  by  the  Subordi- 
nate Judge  it  is  competent  to  the  Courts  of  this  country  to  direct 
the  examination  of  a  witness  on  commission  if  for  adequate  reasons 
it  is  thought  fit  to  do  so  ;  and 

3.  that  assuming  neither  of  these  contentions  is  well-founded 
the  circumstances  of  the  cas*^  show  that  the  appellants  are  seeking 
to  compel  the  respondent's  appearance  not  bona  fidt,  but  solely 
to  obtain  an  improper  advantage. 

With  regard  to  the  first  question  I  am  unable  to  agree  that 
the  learned  Judge's  order  does  not  amount  to  a  judgment  within 
the  meaning  of   S.   15  of  the  Letters  Patent     A  litigant   is 
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undoubtedly  entitled  to  insist  on  the  appearance  of  witnesses  who   Vmbadram 
could  give  evidence  material  to  his  case  and  if  the  examination  of  v. 

a  material  witness  with  reference  to  whom  the  issue  of  a  commission      itesikar? 
is  not   warranted  by   law,   is   wrongly   ordered  to  be  taken   on  g^juJ^^i,^ 
commission   in   spite  of   the    objections  of  the   party  entitled  to     Aiyar,  J. 
examine  him  in  the  presence  of  the  Judge  and  in  open    Court 
the  order  so  passed  must  clearly  be  held  to  deal  with  the  question 
of  the  right,  on  the  one  hand,  of  the  party  seeking  the  personal 
atterdance  in  Court  and,  on  the  other,  of  the  liability  of  the  person 
claiming  to  avoid  it. 

F^tssing  to  the  next  question  I  feel  constrained  to  hold  that 
the  respondent's  contention  here  also  fails.  I  do  not  consider  it 
necessary  to  refer  to  and  consider,  as  Mr  S.  Srinivasa  Aiyangar 
on  behalf  of  the  respondent  invited  us  to  do,  the  procedure  of  the 
Courts  of  Chancery  in  England  and  elsewhere  in  the  matter  of 
the  issue  of  commissions  to  witnesses.  The  question  of  the  issue 
of  commissions  for  the  examination  of  witnesses  by  Courts  of  this 
country  governed  by  the  Civil  Procedure  Code,  is  one  to  be  dealt 
with  entirely  under  the  provisions  of  the  Code  and,  obviously 
S.  386  provides  for  all  the  cases  in  which  the  legislature  intended 
it  should  be  competent  to  the  (.'ourts  to  issue  a  commission  for 
the  examination  of  persons  resident  within  the  jurisdiction  of  the 
Court.  In  the  view  that  this  provisi'-ju  is  exhaustive  on  the  point 
it  is  incumbent  on  the  Court  to  insist  on  the  attendance,  of  a 
witness  personally  in  Court  if  his  evidence  is  material  and  the 
party  entitled  to  adduce  such  evidence  requires  that  course  to  be 
adopted.  This  construction  of  the  section  is  supported  by  Gopal 
Ghunder  Sircar  v.  Karnodhar  Moochee  and  others^  cited  on  behalf 
of  the  appellants  and  decided  with  Teference  to  the  Code  of  1859, 
the  provisions  of  &•  1 75  of  which  did  not,  so  far  as  the  point  under 
consideration  is  concerned,  differ  from  the  present  law.  The 
provisions  of  S.  386  of  the  Civil  Procedure  Code  are  far  from 
being  of  the  comprehensive  character  of  order  XXXVII  Rule  5 
of  the  Rules  of  the  Supreme  Court  and  the  explanation  for  this 
I  take  to  be  that  it  was  not  thought  desirable  to  confer  such  wide 
powers  on  the  general  body  of  Judges  presiding  over  the  subordi- 
nate courts  in  this  country. 

1.     7  W.  K.  C.  E.  840. 
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Vfrabadran  Th^  ji^t   contention   on   behalf  of  the  respondent,  however, 

Chetty  ^  ' 

v.  must,  I  think,  prevail.     No  doubt  on  the  application  of  a  party  to 

De&ikir.      ^  legal  proceeding  summonses  to  witnesses  would  ordinarily  issue 

a  ,  T~,  .    as  a  matter  of  course,  but  even  in  the  case  of  witnesses  who  are  not 
Sabrahmania 

Aiyar,  J.  parties  to  the  proceeding,  and  who  have  no  hcus  standi  to  object 
to  their  being  called  upon  to  appear,  except  on  the  ground  that 
the  Court  has  no  jurisdiction  to  compel  their  attendance,  a  litigant's 
privilege  of  taking  out  summonses  is  unquestionably  subject  to 
the  control  of  the  tribunal  which  is  called  upon  to  enforce  their 
attendance  though  such  control  will  be  exercised  very  sparingly 
and  only  in  exceptional  cases.  In  Raymond  v.  Tapson^  after 
pointing  out  no  leave  of  the  Court  was  necessary  for  the  issue 
of  a  subpoena  to  a  witness,  Jeaael,  M.  R.  took  care  to  point  out : 
*'of  course  there  was  always  a  power  in  the  Court  to  prevent  an 
abuse  of  this  power  (of  summoning  witnesses)/*  He  again 
observed  ;  *'  the  Court  has  still  the  power  to  say  when  the  witness 
attends  that  the  witness  shall  not  be  examined  or  that  he  shall  be 
examined  in  open  Court.  It  can  always  restrain  the  abuse  of  the 
power  to  summon  witnesses.^'  Cotton,  L.  J.  added  :  ''  I  quite  agree 
that  thel 'Court  ought  to  see  that  the  parties  do  not  abuse  their 
privilege."  Keference  may  also  be  made  to  the  early  case  of  Rex 
V.  Burbage^  where  Lord  Mansfield,  admitting  that  in  general  a 
habeas  corpus  ad  testificandum  will  lie  to  remove  a  person  in  execu- 
tion to  be  a  witness,  refused  to  issue  the  writ  in  the  particular 
instance  as  the  application  for  it  appeared  to  be  ''a  mere  contri- 
vance". It  is  hardly  necessary  to  point  out  that  the  control  in 
question  is  an  instance  of  the  general  authority  of  every  Court  of 
competent  jurisdiction  to  prevent  abuse  of  its  process — an  authority 
affirmed  by  the  Judicial  Committee  in  Haggard  v.  Pelicier  Freres^ 
cited  by  Mr.  Srinivasaiyangar. 

Turning  to  the  case  of  a  person  who  is  not  a  mere  stranger  to 
the  proceeding  but  who  is  party  thereto,  his  situation  obviously 
possesses  a  distinction  which  must  not  be  lost  sight  of.  In  his  case 
the  other  party  requiring  his  attendance  could  compel  a  discovery 
of  material  information  required  by  him  with  reference  to  the 
questions  duly  raised  in  the  cause-  Further  where  cases  are  well 
conducted  each  party  is,  of  course,  expected  to  go  into  the  box  to 
prove  facts  bearing  on  the  case  and  within  his  knowledge,  so  as  to 
jT^Ch.  D.  430  at  p^4Mr     2.    3  BurrowB  1440.        3.    (18tf2)  A.  C.  61. 
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give  the  other  side  an  opportunity  of  testing  the  truth  of  such    Virabodran 

evidence  by  cross-examination.     Where  instead  of  waiting  for  and  v. 

availing  oneself  of  this  natural  opportunity  and  leaving  it  to  the      Desfkar* 

Court  to  draw  an  inference  adverse  to  one  who  foils  so  to  appear  ,  ,  ";;        . 

*  *  bubrahinania 

and  support  his  own  case,  an  attempt  is  made  to  insist   on   the      Aiyar,  J. 

opponent  appearing  in  Court,  it  is  but  reasonable  to  scrutinise  the 

grounds  of  such  an  attempt  and   the  opposition  thereto-     Viewing- 

this  case  with   reference  to  these  considerations  it  is  pretty  clear 

that  the  appellant's  application  is  not  bona  fide.     It  is  well  known 

that  persons  in  the  position  of  the  respondent  consider  it  derogatory 

to   be   examined  in  Court   as  witnesses  and  when  such  persons 

happen  to  be  men  worthily  filling  the  position  of  heads  of  Mutts, 

their  attendance  as  witnesses  in  Court  is  highly  distasteful  to  their 

disciples  and  co-religionists.  Consequently  the  suggestion  on  behalf 

of  the  respondent  that  his  attendance  in   Court  is  required  not  for 

the  purpose  of  obtaining  any  material  evidence  in  this  case  but 

from  other  and  indirect  motives  which,  if  disclosed,  would  result  in 

the  dismissal  of  the  application,  is  not  altogether  improbable.  Had, 

however,  the  appellants  been  able  to  satisfy  the  Court  that  the 

respondent  is  personally  aware  of  any  facts  or  circumstances  which 

would  really  help  their  case,  the  respondent  ought  no  doubt  to  be 

compelled  to  appear,  howrever  inconvenient  and  disagreeable  to  him 

such  appearance  may  be.     The  appellants,  however,  have  failed  to 

show  anything  of  the  kind  judging  from  the  affidavits  filed  on  their 

behalf.     I  would  therefore  dismiss  the  appeal  on  this  ground  with 

costs. 

Sankaran  Nair,  J. — The  appellants  obtained  a  decree  against 
the  late  Pandara  Sannadhi  of  Tiruvannamalai  Adhinam  for  a  sum 
exceeding  Rs.  7,000-0-0.  On  their  application  to  execute  the  decree 
against  the  respondent  as  the  legal  representative  of  the  deceased 
the  High  Court,  directed  that  ^'  execution  do  proceed  against  the 
appellant  as  the  legal  representative  of  the  deceased  defendant  in 
respect  of  the  moveable  property  of  the  deceased,  if  any,  in  his 
hands,  which  may  be  pointed  out  by  the  plaintiffs.^' 

The  appellants  have  attached  in  execution  of  their  decree  cer- 
tain silver  and  gold  articles  on  the  ground  that  they  were  made  by 
the  deceased  and  form  his  property.  The  respondent  claimed  them 
as  the  property  of  the  Adhinam.     To  prove  their  claim  the  appeK 
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Virabadran   lants  applied  for  a   summons  to  the  respondent  to  give   evidence 
before  the  Court. 


V. 

Nataraja 
Desikar. 

Sankaran 
Nair,  J. 


The  respondent  contended  that  on  account  of  his  position  and 
sacred  character  no  summoos  ought  to  have  been  issued  to  him 
to  give  evidence  in  open  Court.  He  alleged  that  the  application 
was  "  simply  malicious  and  vindictive"  and  made  to  "  harass  '*  him 
and  to  compel  him  to  pay  up  the  decree  amount,  as  the  appellant 
well  knew  that  he  would  not  attend  to  give  evidence  before  a  Court 
and  further  that  his  evidence  was  immaterial  as  he  was  living  at 
Eumbakonam  from  1894  to  1902  and  consequently  knew  nothing 
personally  of  the  nature  of  the  property  attached.  And  he  prayed 
that  the  Court  might  issue  a  commission  to  take  his  evidence  if  re* 
quired  by  the  appellant.  The  respondent  resides  within  the 
jurisdiction  of  the  Subordinate  Court  before  whom  he  is  sought  to 
be  examined. 

The  Subordinate  Judge  refused  the  application  of  the  respon* 
dent  to  issue  a  commission.  A  petition  was  filed  in  this  Court  to 
set  aside  the  order. 

The  learned  judge  of  this  Court  who  heard  this  petition  held 
that  the  power  to  issue  a  commission  is  not  confined  absolutely  to 
those  cases  mentioned  in  S.  883  of  the  Civil  Procedure  Code  and 
the  Judge  may^  if  he  thinks  it  fit^  issue  a  commission  in  other 
cases  also.  He  held  further  that  considering  the  peculiar  position 
of  the  respondent  it  would  bean  act  of  unnecessary  harshness  to 
insist  upoD  his  appearance  in  Court  in  this  case  when  he  is  not  a 
primary  party  to  the  suit  and  is  likely  to  cause  the  matter  to  be 
compromised  rather  than  undergo  the  ordeal  of  an  examination  in 
Court  and  being  of  opinion  that  the  Charter  Act  gave  him  the 
power  to  interfere  reversed  the  order  of  the  Subordinate  Judge  as 
made  without  the  proper  exercise  of  his  judicial  discretion  and 
directed  the  examination  of  the  witness  by  a  Commissioner. 

The  decree-holder  appeals  and  the  same  contentions  that  were 
raised  before  the  learned  Judge  are  insisted  upon  before  us.  It  is 
argued  that  the  High  Court  has  no  power  under  the  Charter  Act  to 
set  aside  the  order  passed  by  the  Subordinate  Judge  and  the  case 
reported  in  Tej  Bam  v.  HamvJM  is  relied  upon.  I  agree  with  the 
learned  Judge  that  this  contention  is  unsound. 


ri" 


1.    I.  L.  B.,  1  A.  101. 
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It  ies  then  argaed  for  the  appellant  that  the  power  of  the  Court 
to  issue  a  commission  to  examine  persons  resident  within  its  jurisdic- 
tion is  confined  to  the  cases  mentioned  in  S.  383  of  the  Civil  Proce- 
dure Code.     This  is  denied  on  behalf  of  the  respondent  who  relies 
also  upon  the  English  law  in  support  of  his  contention.     Under  S, 
4  of  I  William  IV  C.  XXII  and  Bule  5  of  Order  3  which  only  fol- 
lowed the  old  Chancery  practice,  the  power  to  issue  commission  to 
examine  witnesses  was  unrestricted,  though  such  power  was  usually 
exercised  only  when  the  Corut  was  satisfied  that  the  witness  conld 
not  bo  produced  before  the  Court  at  the  time  of  hearing  on  account 
of  age,  dangerous  illness,  precarious  state  of  health  or  on  the  ground 
that  ho  was  to  go  out  of  jurisdiction.     S.  lOof  L  Will.  IV  C.  XXII 
and  Rule  18  of  order  XXV^II  also  declare  that  the  deposition  of  a 
witness  living  within  the  jurisdiction  may  be  read  in  evidence  at 
the  hearing  only  when  he  is  unable  to  attend  '*  from  illness  or  other 
infirmity."  The  Indian  Procedure  Codes  in  declaring  the  circumstan- 
ces under  which  a  commission  may  be  issued  seem  to  have  accepted 
(Ss.  383    and   386  of    the  Civil    Procedure  Code)    the  rules    that 
governed  the  practice  in  English  Courts  and  adopted  the  ground 
under  which  alone  the  depositions  of  witnesses  could  be  given  in 
evidence  at  the  hearing ;  and  in  addition  regard  being  had  to  the 
peculiar   conditions  of  Indian  society,  further  empowered  a  Judge 
to  issue  commission   to  examine  witnesses  exempted  from  attend- 
ance in  Court  under  Ss.  MO  and  641  of  the  Civil  Procedure  Code. 
S.  640  exempts  certain  women,  while  under  S.  641  the  Government 
must  notify  the  exemption  from  attendance  oC  any  person  in  their 
opinion  entitled  to  that  privilege  on  account  of  his  rank.  No  power 
to  exempt  is  given  to  the  Courts.     The  enactment  of  those  elaborate 
provisions  in  the  place  of  the  simple  and  comprehensive  rule  of  Eng- 
lish Law  that  an  order  may  issue  *'  where  it  shall  appear  necessary 
for  the  purposes  of  justice ''  seems  to  show  that  the  Courts  have  not 
the  absolute  discretion  or  inherent  power  claimed  for  them  on  behalf 
of  the  respondent  and  a  Judge  is  not  therefore  justified  in  issuing 
a  commission  except  when  authorized  by  the  provisions  of  the  Code. 
The  case  of  Oopal  Chundsr  Sircar  v.Kamodhcur  Moochee  cmd  othffrs^, 
is  also  in  favour  of  this  view.    It  is  not  to  be  understood  that  where 
these  conditions  exist  the  Jadge  is  bound  to  issue  a  commission;  wb ere 
such  examination  may  result  in  injustice  to  any  or  where  it  is  not 

1.    7W,B,aiL,  p.848. 
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Virabadran  calculated  to  permit  of  the  evidence  being  fairly  tested  or  where  the 
\J  application  is  made  to  avoid  cross-examination  before  the  court,  a 
commission  need  not  be  issued.  '^  Even  if  the  Court  should  be  of 
opinion  that  the  refusal  of  a  commission  will  prevent  the  evidence 
of  the  witness  from  being  given  at  all,  yet  if  the  non-attendance  of 
the  witness  before  the  tribunal  which  has  to  decide  the  case  and  the 
consequent  inability  of  the  tribunal  to  observe  demeanour  and  hear 
the  answers  of  the  witness  shall  lead  to  injustice  towards  one  of  the 
parties,  the  commission  ought  to  be  refused."  See  Briderv.  Oreen^ 
wood^ . 

I  am  therefore  of  opinion  that  this  contention  of  the  pleader 
for  the  appellant  ought  to  be  upheld. 

But  this  appeal  must  be  dismissed  and  the  order  of  the  learned 
Judge  confirmed  on  the  ground  that  on  the  facts  disclosed,  the 
plaintiff — appellant  U  not  entitled  to  obtain  a  summons  for  the 
attendance  of  this  respondent. 

No  doubt  under  S.  159  of  Act  XIV  of  1882  as  under  »• 
149  of  Act  VIII  of  1859  a  party  is  entitled  to  obtain  a  summons 
tor  the  attendance  of  any  witness  on  application  before  the  day- 
fixed  for  disposal.  The  Judge  has  absolutely  no  discretion  under 
this  section  and  he  cannot  refuse  the  application.  It  is  not  for 
him  to  assume  or  infer  that  such  witness  is  not  likely  to  know  any- 
thing of  the  matter  in  dispute  or  to  be  of  any  use  to  the  partly- 
applying.     That  is  a  matter  for  the  applicant  himself  to  consider 

But  every  Court  has  undoubtedly  a  right  to  prevent  the  abuse 
of  its  own  process.  It  is  true  very  strong  evidence  must  be  adduced 
by  the  party  opposing  an  application  for  summons  to  show  that  it 
is  not  made  bona  fide  and  that  the  granting  of  such  application  would 
be  permitting  an  abuse  of  the  process  of  the  Court.  But  after  a 
careful  consideration  of  the  evidence  I  am  not  prepared  to  differ 
from  the  conclusion  that  this  application  for  summons  was  really 
made  for  the  purpose  meutioned  in  the  respondent's  petition;  the 
Court  is  not  bound  therefore  to  sunmion  the  witness  and  a  commis- 
sion may  be  issued,  the  respondent  having  consented  to  the  same. 
The  appeal  in  my  opinion  must  be  accordingly  dismissed  with 
costs. 


1.    a0Ch«D.7M. 
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IN  THE  HIGH  C0UBT  OF  JUDJCATURE  AT  MADRAS. 
Present : — M'r.  Justice  Subrahmania  Aiyar  md  Mr.  Justice  Benson. 
Batchiraju  and  another. . .  ...     Appellants*  {Flaintiffet). 

V, 

Ramalingamurty  and  others         ...Respondents  {Defendanh). 

Sale  or  mortgage — Lessee  in  possession — Fresh  debt  from  lessee  repayable  at  a  fixed  date    Butohira jn 


— Lessee  to  enjoy  absolutely   on  default — No   further    conveyance — Transfer    of 


V. 

Bamalinga- 
Property  Act — Right  to  possesnion.  mnrty. 


Where  a  person  borrows  from  his  lessee  a  debt  and  executes  docnn^ent  which 
prorides  that  in  ease  of  non-payment  within  a  given  period  the  lessee  should  enjoy 
the  property  abeolntely  the  transastion  ifi  a  sale  and  there  is  no  right  to  redeem  as 
upon  a  mortgage. 

Semble  : — A  further  sale-deed  will  be  necessary  under  the  Transfer  of  Property 
Acfc  notwithstanding  that  the  document  may  dispense  with  such  further  sale-deed. 

Qw/fre  : — Whether  the  plaintiff  is  entitled  to  recover  possessicm  on  the  gfroond  of 
there  being  no  con>reyance  satisfying  the  provisions  of  the  Transfer  of  IVoperty  A«t 
when  the  right  to  obtain  such  conveyance  has  not  become  barred  at  the  date  of  the 
plaintiffs'  suit. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Godavari  in  A.  S.  No.  310  of  1900  presented  against  the  decree  of 
the  Couxt  of  the  District  Munsif  of  Rajahmundry  in  O.  S.  No.  45 
of  1899. 

The  plfLiB.t(iS&  brought  this  suit  to  redeem  cartain  lands  ixom 
the  third  deJEendant  to  whom  the  father  of  defendants  1  and  Z  had 
mortgaged  them  alleging  th»t  they  hdd  pufch^ysed  ihM  equity  of 
redemption  from  defendaoxts^  1  and  2.  Ob  the  date  of  the  alleged 
mortgage  on  October  8,  18>78^  thia  so-oaUed  moit^gee  was  in 
]fQB3ession  of  the  lands  as  lessee  for  a  tern  lastiBg  ttU  the  end  of 
1886.    This  lessee  then  obtained  this  instrument  which  ran  in  these 

*^ Vay ida  Kjriya  Suimud  {Inttalinent  sale^deed)   executed  fay 

Ramadikshitulu,  Inamdar  &c.^ « in  favour  of  SakhjAti 

Bamluraju^  &c.y on  8th  October  1878  corresponding  to 

Tueisday>  the  I3th  day  of  the  bright  fortnight  of  Asweeja  of  the 
yeflu*  Bahudhanya.  I  have  this  diay  borrowed  from  you  the  sum  of 
Bb.  130  om  account  of  my  necessity  and  for  this  I  shall  pay  interest 
at  1  p.  c«  per  mensem.  I  shall  pay  in  cash  the  above  principal  and 
iatereat.  at  bso^  time  within  the  30th  day  of  the  dark  f (»rtnight  of 
PhalguJua  of  tbayear  Vyay^a  and  without  any  necessity  for  receipts^ 
I  shall  cause  the  payments  to  be  endorsed  on  this  bond'^ 

•  a  A.  No  1368  ol  m>X.  "       aiMlMandl  im. 
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Bntohirajn  a  Qa  failure  of  payment  of  principal  and  interest  on  the  due 

Bamaiinga-  date  (Vayida),  as  the  quit-rent  inam  field  known  as  Nereduchettu- 

pampu>  measuring  about  2  acres  of  land  with  fruit  trees  thereon, 

situate  within  the  boundaries  of  is  in  your  enjoyment 

and  has  to  continue  in  your  enjoyment  for  9  years  till  the  end  of 
the  year  Vyaya  under  the  term  for  the  previous  debt  due  to  you, 
I  execute  this  Vayida  Kriya  Sunnud  having  settled  to  relinquish 
the  said  land  as  sold.  Therefore  without  a  separate  sale  deed, 
treating  this  docament  as  a  sale  deed,  yoa  shall  enjoy  the  said 
land  according  to  your  pleasure  from  generation  to  generation. 
This  is  a  Vayida  Kriya  Sunnud,  executed  with  con8ent'\ 

One  of  the  defences  to  the  suit  was  that  the  instrument  was 
not  a  mortgage  but  operated  as  a  sale  on  the  happening  of  a  con- 
tingency. The  courts  below  found  that  the  instrument  did  not 
make  the  lands  secarity  for  the  debt  that  there  was  therefore  no 
mortgage,  that  the  lands  were  then  worth  only  about  Rs.  200  that 
the  amount  due  under  the  bond  being  about  that  amount,  the 
parties  must  have  intended  a  sale  and  that  the  attempt  to  redeem  the 
properties  more  than  12  years  after  its  operation  as  a  sale  was  the 
result  of  the  subsequent  increase  of  the  market  value  of  the  lands. 
The  suit  was  accordingly  dismissed  by  both  the  lower  courts. 
Hence  this  second  appeal  in  which  the  question  was  whether  the 
instrument  operated  as  a  mortgage  by  conditional  sale. 

K.  Suhrahfiiania  Saatry  for  appellants. 

0.  Venkatasubbaramiah  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  : — We  do  not  think  that  there  Avas  any  mort- 
gage of  the  land.  By  the  contract  between  the  parties  the  property 
was  to  be  enjoyed  by  the  third  defendant  as  absolute  owner  if  the 
now  deceased  father  of  the  1st  and  2nd  defendants  throagh  whom 
the  plaintifEs  claim  failed  to  pay  the  money  by  the  24th  March 
1887.  ThoDgh  the  parties  agreed  that  no  further  sale-deed  was 
necessary  it  may  be  that  in  order  to  comply  with  the  provisions  of 
the  Transfer  of  Property  Act  a  further  sale  deed  should  have  been 
executed  after  the  24th  March  J  887  in  order  to  complete  the  third 
defendant's  title.  It  is  not  shown  that  at  the  date  of  the  suit  a 
right  to  obtain  such  an  instrument  has  become  barred.  However 
this  may  be,  the  suit  being  based,  entirely  on  an  alleged  mortgage 
the  suit  must  fail,  as  there  is  in  fact  no  mortgage. 

We  dismiss  the  second  appeal  with  costs. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — ^Mr.  Justice  Subrahmania  Aiyar 
and  Mr.  Justice  Boddam. 

Subramanian  Patter  and  others         ...     Appellants^  {Defend^ 

ante  1  to  5). 

Vembammal       ...  ...  ...     Respondent  {Plaintiff). 

Hindu  Law — Mainteriance  given  under  instrument^Jhange  of  drcumsfance — Bight  to  Snbramanian 
claim  enhaneemerU — Bele  ise  of  right — Question  of  construction.  Patter 

V. 

Where  maintenance  is  awarded  nnder  a  particular  instrument  and  there  were  no  Vembammal. 
words  of  release  of  the  right  to  claim  increased  maintenance  under  a  change  of  cSr* 
cnxnstanoes ; — 

Held^There  was  no  release  of  such  a  right. 

It  is  a  question  of  construction  of  the  instrument  whether  such  right  is  as  a  fact 
releaRed.  The  mere  fact  that  the  maintenance  is  expressed  to  be  paid  for  life  doe^ 
not  show  such  a  release. 

Nagamma  v.  Virahhadrd*  referred  to. 

Appeal  from  the  order  of  the  District  Court  of  South  Malabar, 
in  A.  S.  No.  223  of  1908^  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Alatoor  in  0.  S.  No.  185  of  1902. 

T.  B'  Bamachandra  Aiyar  for  appellants. 

F.  Kriahnaswami  Aiyar  and  C  F.  Anantakriahna  Aiyar 
for  respondent. 

The  Court  delivered  the  following 

JUDGMENT: — ^The  question  whether  an  agreement  with 
reference  to  the  payment  of  maintenance  operates  as  a  release  of  the 
right  of  the  party  entitled  to  maintenance  to  have  the  amount 
raised  is  one  of  construction  of  the  particular  instrument. 

There  is  nothing  whatever  in  Exhibit  I  to  suggest  that  the 
plaintiff  had  agreed  to  release  her  right  to  increased  maintenance 
if  circumstances  entitled  her  to  it. 

The  expression  that  the  maintenance  is  to  be  paid  to  her  for 
her  life  cannot  be  construed  as  involving  such  a  release.  Nagamma 

•  A.  A.  O.  No.  61  of  1904.  8th  Anguil  190«. 

l«|..V.&»n  11,892. 
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Patter 

V. 

7embammal. 


S'^^'^J^***^  V.  Virahadra^  is  a  precisely  similar  case,  though  the  rq)ort  does 
not  show  that  the  agreement  was  for  the  payment  of  the  mainte- 
nance for  the  life  of  the  party  there  as  in  fact  it  was. 

The  concluding  part  of  paragraph  3  of  Exhibit  I  does  not  refer 
to  the  right  to  maintenance  but  to  the  respondent's  claim  to  certain 
properties  about  which  the  parties  had  a  dispute. 

We  dismiss  the  appeal  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 
Chinna  Narasiah        ...  ...     Appellant*  (3rd  De/€?wian^). 


Mangamma. . . 


Chinna 
Narasiah 

V. 

Mangamma. 


Respondents  {Representatives 
of  the  deceased  plaintiffs  1  atid 
2  and  defendants  \,  2  and  4). 


Madras  Actt  11  o/1894  and  111  of  1895,  8,21— Rights  of  action  affected— Pending  acHotu 
not  affected — Adoption  made  under  pollution — Parties  of  t  e  same  gotra — Datta 
homam  not  necessary — Statutey  construction  of— Effect  of  new  Statutes  on  pending 
actions  and  procedure. 

When  the  Legislature  alters  the  rights  of  parties  hy  taking  away  or  ccmf erring 
any  right  of  action,  its  enactment  does  not  affect  pending  actions  unless  it  applies  in 
express  terms  to  sach  actions.  It  is  otherwise  when  an  enactment  merely  affects 
the  procedure.  S.  21  of  Madras  Act,  III  of  1895,  does  not  negative  the  application  of 
the  above  general  mie.  Madras  Act,  II  of  1894,  when  extended  to  the  office  of  Village 
Accountant  in  the  Yenkatagiri  Estate  did  not  affect  pending  suits  relating  to  such 
office  at  the  time  of  extension. 

When  parties  are  of  the  same  gotra,  the  performance  of  datta  homam  is  not 
necessary  for  the  validity  of  an  adoption ;  so  that  an  adoption  made  under  pollution 
of  the  persons  giving  and  taking  caused  by  the  birth  of  the  son  adopted  and  the  death 
of  the  wife  of  the  adoptive  father  will  not  be  invalid  if  the  parties  are  of  the  game 
gotra. 

Second  appeals  from  the  decree  of  the  District  Court  of  Nellore 
in  A.  S.  No.  17  of  1900,  presented  against  the  decrees  of  the 
Court  of  the  District  Munsif  of  Ranigiri  in  0.  S.  No.  250  of  1897 
respectively. 


*  In  8.  A.  No.  807  of  1902. 

1.    I.L.R.,17M.a08. 


16th  December  1903. 
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C.  V.  Anantahrishna  Aiyar  for  P.  iJ.  Sundara  Aiyar  for      Chinna 
.,  Narasiah 

appellants. 


Bespondents  were  not  represented. 

The  Court  delivered  the  following 

JUDGMENT  :— In  these  cases*  the  Court  had  jurisdiction  to 
entertain  and  decide  the  suits  when  they  were  instituted;  viz,^  on 
the  30th  June  1897. 

Madras  Act^  II  of  ]894>  was  extended  to  the  office  of  Village 
Accountant  in  the  Venkatagiri  Estate  during  the  pendency  of 
the  suits ;  but  this  did  not  take  away  the  jurisdiction  of  the  Court 
to  decide  the  suits  then  pending  before  it  and  thus  take  away  the 
plaintiff's  right  of  action  in  the  ordinary  Civil  Courts. 

It  is  a  general  rule  that  when  the  Legislature  alters  the 
rights  of  parties  by  taking  away  or  conferring  any  right  of  action^ 
its  enactments^  unless  in  express  terms  they  apply  to  pending 
actions^  do  not  affect  them.  But  there  is  an  exception  to  this 
rule,  namely,  where  enactments  merely  affect  procedure,  but  do 
not  extend  to  rights  of  action^'  per  Jessel  M.  B.  in  In  Re  Joseph 
Stiche  and  Co.^. 

There  is  nothing  in  the  wording  of  S.  21,  Madras  Act  III  of 
1895,  to  negative  the  application  of  this  general  rule. 

The  only  other  point  urged  by  the  appellant  is  that  the  adoption 
of  the  2nd  plaintiff  by  his  uncle  was  invalid,  because  the  natural 
parents  and  the  adoptive  father  of  the  2nd  plaintiff  were  under 
pollution  owing  to  the  birth  of  the  2nd  plaintiff  and  the  death  of 
the  wife  of  the  adoptive  father. 

The  adoptive  father  and  the  2nd  plaintiff  being  of  the  same 
gotra  the  religious  ceremony  of  datta  homam  was  not  necessary. 
Oovindayyar  v.  Doraisami  *.  That  being  so  the  adoption  was 
not  invalid.    The  second  appeals  fail  and  we  dismiss  them. 


▼. 

MaDgaiDina. 


*  S.  A.  Nos.  307  and  308  of  1902. 
1.    lCh.D.60.  2.    I.L.A.,UM.5. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam 
Aiyangar. 

Oodayanasamy  Tevar  and  another        ...  Appellants*  {Petrs. 
^  DefU.  3  and  4). 

Alagappa  Chetty  and  another  ...     Respondents  {Ctr.- 

Petra.,  Plff.  and 
Execution  Pur- 
chasers). 

Oodayana-    Mortgage'decree  against  father — Joint  family  consisting  of  father  and  sons^Father 

^  dying  before  etsecation — Sons  not  necessary  to  he  joined — No  notice  necessary. 

Alagappa 

Chetty*  Where  the  judgment-debtor  dies  before  execution  and  the  decree-holder  executes 

the  decree  as  against  his  minor  sons  (already  parties  to  the  suit)  as  legal  represen- 
tatives after  a  guardian  ad  litem  for  the  latter  is  appointed  by  an  order  of  court  which 
is  passed  without  obtaining  the  g^iardiau's  previous  consent  and  properties  are  sold 
in  execution,  the  action  of  the  court  in  making  such  order  is  merely  irregalar  and 
does  not  vitiate  the  sale  especially  where  no  objection  is  taken  on  that  score  in  the 
courts  below  and  the  same  guardian  applies  on  the  minor's  behalf  to  set  aside 
the  sale. 

Where  a  joint  family  consists  of  the  father  and  his  sons  and  a  mortgage  decree 
is  obtained  against  them,  it  is  neither  necessary  to  join  the  sous  as  leg^l  representa- 
tives of  the  deceased  father  on  his  death  nor  to  give  t  uem  notice  of  the  order  absolute. 

Appeal  from  the  order  of  the  Subordinate  Judge's  Court  of 
Madura  (East)  in  C.  M.  P.  No.  60  of  1902  in  0.  S.  No.  44  of  1896. 

One  Arunachellam  Chetty  executed  a  mortgage  in  favor  of 
Alagappa  Chetty  who  obtained  the  usual  mortgage  decree  against 
the  father  without  making  the  sons  parties.  Before  the  decree 
could  be  executed  the  father  died.  The  decree-holder  executed 
the  decree  against  the  judgment- debtor's  sons.  The  mortgaged 
property  was  put  up  for  auction  and  purchased  by  one  Lakshmanan 
Chetty.  The  sons  put  in  a  petition  to  set  aside  the  sale  on  the 
ground  that  no  order  absolute  was  obtained  and  that  no  notice 
was  given  to  them.  No  ground  was  taken  in  the  petition  that 
no  consent  of  the  guardian  was  ohtained  before  he  was  appointed 
as  guardian  ad  litem  for  the  minor  petitioners  (the  sons  of  Aruna- 

•  A.  A.  O.  No.  86of  1902.  4th  fieptoBiber  1908. 


Digitized  by  ViiOOQIC 


.P1BT8  IZ  &  Z.]  .    THB  MADXAS  LAW  JOUStfAL  B1P0BTS.  94$ 

cbella)*     The    Sub-Jadge    dismissed    the    petition.     The    minor     OodayMa* 

petitioners  through  their  guardian  appealed  to  the  High  Court.  v. 

Alagappa 
K.  Srinivasa  Aiyangar  for  appellants.  Ohetty. 

T.  Bangaramanujachariar  and  8.  Srinivasa  Aiyangar  for 
respondents. 

The  Court  delivered  the  following 

JUDGMENT : — The  objection  that  the  consent  of  the  guardian 
was  not  obtained  before  he  was  appointed^  was  not  taken  in  the 
petition  to  set  aside  the  sale  and  he  is  now  appealing  as  guardian 
on  behalf  of  the  minor.  It  is  at  best  a  mere  irregularity.  See 
Mussumat  B%bi  Walian  v.  Banke  Behari  Per  shad  Singh^.  No 
notice  was  necessary  to  the  father's  representatives.  The  suit  was 
against  a  father  and  sons  forming  a  joint  Hindu  family,  and  it 
was,  therefore,  quite  unnecessary  to  joia  the  sons  as  representatives 
of  the  father  on  his  death.    The  appeal  is  dismissed  with  costs. 


IN  THE  HIGH  COUHT  OF  JUDICATURE  AT  MADRAS. 

Present :— Mr.  Justice  Boddam  and  Mr  Justice  Bhashyam  Aiyangar. 

Chinnammal  . .  ...     Appellant*  {Plaintiff) . 

V. 

Mahomed  Madarsa  Ravuther  ...     Respondent  (De/endan^). 

Cimrt  Fee$  Act,  Ss.  7  and  d^Suits  Valuation  Act,  VU  oj  1887,  S».  8  and  0— Suf t  for  chinnamaal 
cancellation  and  delivery  of  mortgage — Valuation  for  Court  fee — Plaintiff  to  fix —  T. 

Power  of  Court  to  revise— Juriediction.  Madarsa 

A  suit  for  oanoellation  and  delivery  tip  of  a  mortgage  bond  falls  under  S.  7,  para      Bavuther. 

IV  (e)  of  the  Court  Fees  Act  and  the  plaintiff  is  at  liberty  to  value  such  relief.    Snch 

valuation  must  be  verified  by  the  plaintiff  and  the  Court  must  accept  the  same  and 

haa  no  jurisdiction  to  revise  it. 

The  valuation  for  purposes  of  jurisdiction  is  also  determined  by  the  value  fixed  by 

plaintiff  (See  8.  8  of  Act  VII  of  1887). 

Where,  therefore,  a  plaintiff  sued  for  cancellation  and  delivery  of  a  mortgage 

bond  for  Bs.  4,000  but  valued  the  relief  at  Rs.  50,  such  valuation  cannot  be  revised  by 

the  Court  and  the  suit  is  triable  by  a  IHstrict  MunsiTs  Court. 

No  rules  are  framed  by  the  Madras  High  Court  under  S.  9  of  the  Suits  Valuation 

Act  with  reference  to  suits  referred  to  in  S.  7,  para,  iv  of  the  Court  Fees  Act 


•  C.  M.  A.  No.  77  of  1908.  14ih  September  1908. 

1.    7 C.W.N. 774. 
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Chinnammai  Appeal  from  the  decree  of  the  District  Court  of  Coimbatore, 

Mahomed    in  A.  S'  No.  157   of  1901^  presented  against  the  decree  of  the 
^^r.    Court  of  the  District  Munsif  of  Erode,  in  0.  S.  No.  542  of  1900. 

T,  Bangachariar  for  appellant. 

Respondent  was  not  represented. 

The  Court  delivered  the  foUwing 

JUDGMENT  :— The  plaintiff  sues  in  effect  for  the  cancella- 
tion and  delivery  up  of  a  mortgage  bond  for  Rs.  4,0(K)  executed  by 
her  to  the  defendant,  and  for  purposes  of  court  fees  and  jurisdiction 
the  plaintiff  valued  in  the  plaint  the  relief  sought  at  Rs.  50  and 
verified  the  same  as  part  of  the  plaint. 

The  District  Judge  is  right  in  holding  that  thesui|i  falls  under 
S.  7,  paragraph  iv  (c)  of  the  Court  Fees  Act  and  not  paraj^raph 
iv  {a)y  but  he  holds  that  the  valuation  of  Rs.  50  given  by  the 
plaintiff  cannot  be  accepted  and  that  the  true  valuation  is  the 
amount  of  the  mortgage  bond,  viz.,  Rs.  4,000  as  mentioned  in  the 
plaint.  We  are  clearly  of  opinion  that  in  cases  falling  under  S.  7, 
paragraph  4,  the  law  expressly  provides  (and  only  in  that  class  of 
suits)  that  the  plaintiff  should  state  in  the  plaint  itself  under  the 
sanction  of  verification  the  amount  at  which  he  values  the  relief 
sought,  and  the  court  has  no  jurisdiction  to  decline  to  accept  the 
same  or  to  revise  it — a  power  which  is  limited  to  cases  provided  for 
by  S.  9 — which  relates  to  an  estimate  given  by  t^e  plaintiff  of  the 
annual  net  profits  of  the  land  or  the  market  value  of  the  land,  house 
or  garden  as  mentioned  in  S.  7,  paragraphs  v  and  vi.  If  the  relief 
prayed  for  consequential  upon  the  declaration  be  the  recovery  of 
any  of  the  matters  mentioned  in  paragraphs  i^  ii,  iii,  v,  vi,  vii« 
viii,  ix,  X  and  xi  of  S.  7,  the  mode  of  realising  the  relief  is  regulated 
by  the  Legislature  itself  in  those  paragraphs  and  in  such  cases  the 
plaintiff  must  value  the  relief  sought  accordingly. 

Turning  now  to  the  Suits  Valuation  Act  (Act  VII  of  1887),  it 
will  be  observed  that  under  S.  8  the  valuation  given  by  the  plaintiff 
in  the  case  of  suits  falling  under  paragraph  iv  of  S.  7  of  the  Court 
Fees  Act  shall  also  be  the  valuation  for  purposes  of  jurisdiction. 
S,9  provides  inter  alia  that  it  is  competent  to  the  High  Court,  with 
the  previous  sanction  of  the  Local  Government^  to  frame  rules  for  the 
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yalaation  of  suits  referred  to  in  paragraph  iv  of  S.  7  of  the  Couii;  Cbinnammai 
Pees  Act  and  for  determining  the  jurisdiction  of  courts,  but  no  such     Mahomed 
rules  have  been  framed  applicable  to  the  cancellation  and  delivery     Ravuther. 
up  of  an  instrument  in  writing.     Until  such  a  rule  is  framed  the 
valuation  given  in  the  plaint  by  the  plaiutifE  cannot  be  revised. 
Sivaiyama  v.  Minammal  *  and    Gururajamma  v.    Venhatakriah' 
namma  Chetti.^. 

We,  therefore,  reverse  the  order  of  the  District  Judge  dismissing 
the  Suit  and  returning  the  plaint  and  remand  the  case  to  him  for 
hearing  and  disposal  according  to  law. 

The  costs  of  this  appeal  will  be  costs  in  the  cause. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present  : — Mr.  S.  Subrahmania  Aiyar,  Offg.  Chief  Justice, 
Mr.  Just'ce  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

Isask  Jesudasen  Pillai  ...     Appellant*  {Plaintiff). 

Ramaswamy  Chetty,  the  Official 
Liquidator  of  the  Madras  Building 
Society,  5th  Branch  ...  ...     Respondent  (Defendant). 

Indian  Companies  Act,  1882,  Ss.  181,  156  and  169 — Notice  to  creditors  to  prove  claim —  Isack 

Failure  to  come  within  time — Penalty — Distribution  already  made  not  disturbed—        ^  ""?*®^ 
No  necessity  to  file  suit — Proof  at  later  stage,  v. 

Where  a  Company  is  wound  np  and  an  official  liquidator  appointed,  a  creditor  of    Bamauamy 
the  Company  who  fails  to  bring  forward  his  claim  within  the  time  mentioned  in  the 
notice  published  under  S.  156  of  the  Indian  Companies  Act  is  not  precluded  from 
coming  in  at  a  later  stage  to  prove  his  claim  and  is  not  bound  to  establish  his  claim 
by  bringing  a  suit  with  the  special  leave  of  the  Court  under  S.  136  of  the  said  Act 

The  penalty  for  his  failure  is  that  mentioned  in  the  latter  part  of  S.  156  under 
which  the  olaimant  will  be  excluded  from  the  benefit  of  any  distribution  made  before 
such  debts  are  proved.  He  can,  therefore,  only  claim  a  proportionate  share  in  such 
assets  as  may  remain  undistributed  at  the  time  when  he  proves  his  claim  and  without 
disturbing  any  distribution  made  before  such  proof. 

In  re  General  Rolling  Stock  Co.,— Joint  Stock  Discount  Company's  Claim*,  followed. 
Notice  of  appeal  under  S.  169  may  be  extended. 

On  appeal  from  the  order  of  Mr.|Ju8tice  Boddam,  dated  1st  day 
of  May  1903,  in  the  Ordinary  Original  Civil  Jurisdiction  in  M.  P. 
No.  4  of  1901. 


Chetty 


•  O.  S.  A.  No.  16  of  1903. 
L    I.  US*, 28 M. 400. 


2:    I.L.B^i«1184. 


2nd  December  1903. 
8.    L.  B.,  7  Ch.  646. 
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J  ^"da^  n  ^*  Chamier  and  Branson  and  Branson  for  appellant. 

l*iilai  Grant  and  Greatorex  for  respondent. 

ttatnaBamy  The  Court  delivered  the  following 

Chetty.  JUDGMENT :— A  preliminary  objection  is  taken  that  notice 

was  not  given  within  the  three  weeks  required  by  S.  169  of  the 
Companies  Act  of  1882.  Without  deciding  what  this  "  notice"  is, 
we  think,  that  if  such  notice  is  necefieary,  the  present  is  a  fit  case 
for  ext^ision  of  the  time. 

We  accordingly  extend  the  time  to  the  27th  July  1908,  the 
date  on  which  notice  was,  in  fact,  given. 

On  the  merits  we  think  that  the  order  of  the  learned  Judge 
dismissing  the  petition  is  wrong. 

The  petitioner  admittedly  failed  to  bring  forward  his  claim 
within  the  time  fixed  in  the  notice  published  under  section  156  of 
the  Act;  but  this  omission  doeft  not  preclude  him  from  coming  in  at 
a  later  stage  to  prove  his  claim,  nor  does  it  necessitate  his  resort- 
ing  to  a  suit  to  be  instituted  with  special  leave  of  the  Court  under 
8.  136,  as  contended  by  counsel  for  the  Official  Liquidator.  The 
only  penalty  for  failure  to  come  in  within  the  time  stated  in  the 
notice  is  the  penalty  prescribed  in  the  latter  part  of  S.  156  viz,, 
that  the  claimant  is  '^excluded  from  the  benefit  of  any  distribution 
made  before  such  debts  are  proved,^'  that  is,  he  can  only  claim  a 
proportionate  share  in  such  assets  as  may  remain  undistributed  at 
the  time  when  he  proves  his  claim  and  without  disturbing  any  dis- 
tribution made  before  such  proof.  This  was  decided  in  In  re 
General  Rolling  f^tock  Co.f-^Joint  Slock  Discount  Go,'s  Claim^, 
in  regard  to  the  English  Companies  Act,  1862,  the  provisions  of 
which  are  substantially  the  same  as  those  of  the  Indian  Act.  The 
claimant  in  the  present  case  is  admittedly  a  creditor  of  the  Company, 

We  must,  therefore,  set  aside  the  order  of  the  learned  Judge 
and  direct  that  the  claim  of  the  petitioner  be  entertained  by  the 
liquidator  and  disposed  of  according  to  law. 

Each  party  will  bear  his  costs  hitherto  incun*ed  before  the 
learned  Judge  and  the  taxed  costs  of  this  appeal  will  be  paid  to 
the  appellant  by  the  respondent.  The  taxed  costs  of  the  Official 
Liquidator  as  between  attorney  and  client  is  to  be  paid  out 
of  the  fund. 

1.    i;;jL70h.648.        '.       ] 


Digitized  by  ViiOOQIC 


FiLlTS  IX  '&  X.]      TBI  MADBAJ   LAW  JOUBKAL   BBPOBTiv  847 

m  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  S.   Subrahmania  Aiyar,    Offg.  Chief  Justice, 
and  Mr.  Justice  Boddam. 


Kamppan  Servai  and  others 
Alagara  Koundan 


Appellants^ 
{Defendants). 


...     Respondent 
{Plaintiff). 
Mortgage — Once  a  mortgage  always  a  mortgage,  applicahiUty  of,  to  mortgages  hetween 
1858  to  1882. 

The  dootrine  of  '*  once  a  mortgage  always  a  mortgage"  adopted  by  the  Madras  High 
Court  though  erroneoas  as  pointed  ont  by  the  Judicial  Committee  in  Pattahhiramier' » 
Case^  and  Thamhusavmy* s  Case^  governs  mortgages  ezecated  subsequent  to  1868 
and  prior  to  1875  and  between  1875  to  1882  the  date  when  the  Transfer  of  Property 
Act  became  law. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Madura  in  A.  S.  No.  555  of  1901^  presented  against  the  decree  of 
the  Court  of  the  District  Munsif  of  Madura  in  0.  S.  No.  700  of 
1900. 

The  question  in  the  case  was  whether  a  mortgage  by  conditional 
sale  executed  between  1875  and  1882  executed  itself  according  to 
its  terms  or  was  open  to  redemption  after  the  date  when  according 
to  its  letter  it  became  a  sale. 

V.  Krishnasfjoami  Aiyar  for  appellants. 

P.  8.  Sivaswami  Aiyar  for  respondent. 

F.  Krishnaswami  Aiyar  for  appellant : — The  mortgage  is  of  1877 
and,  consequently,  is  not  governed  by  the  Transfer  of  Property  Act. 
The  leading  caso  upon  the  subject  is  that  of  Pattabhiramaiyer^s  case^. 
Then  followed  Thambtkfami^s  case^*  The  case  of  Uatnoxami  Sastrigal 
V.  Samiyappanayakan^  dealt  with  a  mortgage  of  1864  and  held  in 
accordance  with  the  suggestion  in  1  M.at  p.  23  that  the  erroneous 
decision  of  1858  must  govern  the  case.  But  the  reasons  given  show 
that  if  the  mortgage  had  been  one  executed  after  1875  the  Privy 
Council  decision  in  Pattabhiramaiyar's    case  would   have    been 


*  S.  A.  No.  507  of  1902. 

1.  18  If  I.  A.  5aO  at  568. 

2.  LL.B.lH.lat28. 


29th  February  1904. 
T.  L.  R.  4  M.  179, 
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followed.  (Offg.  C.  J. : — ^How  can  we  say  that  parties  intended  to 
contract  with  reference  to  Privy  Council  decision  as  if  that  at  once 
became  known  to  the  people).  If  it  can  be  said  that  the  decision 
of  the  High  Court  in  1858  at  once  became  known  and  influenced 
contracts,  why  not  apply  the  same  fiction  to  the  decision  of  the 
Privy  Council.  (Offg.  0.  J.  : — ^They  do  not  express  any  dedsive 
opinion.  It  left  the  matter  to  the  legislature.  The  legislature 
expressed  its  view  in  accordance  with  what  the  Privy  Council  said 
was  erroneous  view  of  the  High  Court.  Why  should  we  apply  a 
different  view  to  the  intermediate  period  between  1875  to  1882). 
The  legislature  has  declared  its  view  only  after  1882.  If  it  said  that 
the  Act  will  apply  retrospectively  there  will  be  an  end  of  the  case. 
(Offg.  C.  J.  :*-Why  should  we  express  a  different  view  especially 
when  the  court  has  a  number  of  times  decided  to  follow  the  High 
Court's  decision  in  mortgages  between  1875  and  1882).  If  your 
Lordships  feel  bound  by  the  case  of  Venkatasuhhaya  v.  Few- 
Icayya)  and  the  later  cases  I  don't  argue  the  matter  any  further. 
[Offg.  C.  J.  : — Not  that  we  should  be  absolutely  bound.  But  there 
is  no  sufficient  reason  to  interfere  with  the  course  of  decisions) . 
Then  if  the  Transfer  of  Property  Act  applies,  8.  98  shows 
that  the  contract  will  execute  itself.  S.  98  after  referring  to 
classes  of  mortgages  or  combinations  goes  on  to  say  that  in  all 
other  cases  of  anomalous  mortgages  the  terms  of  the  contract 
should  govern  the  case.  {Offg.  C.  J.: — The  answer  would  be  that  the 
term  is  invalid  as  a  clog  on  redemption.  And  the  contention  leads 
to  the  curious  result  that  a  pure  conditional  mortgage  makes  the 
condition  as  to  the  contract  executing  itself  invalid,  but  if  it  only 
contained  a  covenant  to  pay,  the  term  would  become  valid).  It  is 
no  clog  on  redemption.  S.  60  expressly  says  that  the  act  of  the 
parties  may  extinguish  the  equity.  {Offg.  G.  J.  :— The  transaction 
should  be  subsequent  to  the  mortgage.  There  was  no  equity  of 
redemption  to  be  extinguished  by  act  of  parties  until  the  morU?age 
was  executed  and  this  agreement  was  in  the  mortgage  itself). 

P.  8.  Sivaswami  Aiyar  for  respondent,  referred  to  the  judgment 
of  Turner,  C.  J.  in  Bamasami  Sastrigal  v.  Samiyappanayahan} 
as  showing  that  in  his  view  the  High  Court  judgment  should  be 

I.    I.  L.  B«  4  H.  179, 
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applied  to  the  interval  between  1875  and  1882  and  to  Venhata- 
9ubbayya  v.  Venkayya^  and  Himayya  v,  Krishnamma^ .  No 
compensation  should  have  been  given  to  the  mortgagee  for  itn- 
Tprove7nent8,{  V.  K.  It  is  found  to  have  been  Dece8sary,)(Ojfjr,C.t7.:— 
Apart  from  that,  having  regard  to  the  doubtful  state  of  the  law,  it 
is  improvement  in  the  hona  fids  belief  of  ownership).  I  gave  him 
notice  in  1894.  {Offg.  C.  /.:-— That  is  not  enough.  It  may  still  be 
hona  fide  improvement.     Moreover  you  did  not  sue  tiU  1900). 

The  Court  delivered  the  following 

JUDGMENT  : — We  are  unable  to  accept  the  proposition  that 
in  Thambuswamy  Moodely  v.  Soasain  Rowthen^  the  Privy  Council 
intended  to  lay  down  that  the  erroneous  view  taken  by  the  Madras 
Court  up  to  that  time  of  the  law  was  no  longer  to  be  taken  as 
enforcible.  The  reference  to  legislation  upon  the  point  in  the 
judgment  of  the  Privy  Council  would  seem  to  suggest  that 
the  Judicial  Committee  took  no  decided  view  as  to  whether 
their  own  rendering  of  the  law  inPattabhiramaiyar^a  case^  or  that 
of  the  local  Courts  was  to  prevail  with  reference  to  mortgages 
executed  after  1858.  In  this  state  of  things  and  having  regard  to 
the  proposed  l^slation  in  theBill  for  the  Transfer  of  Property,  the 
majority  of  the  Full  Bench  in  Rufnaafcami  Saatrigaly.  Samtappa 
Naickar^  held  that  they  were  at  liberty  to  deal  with  the  case  of  a 
mortgage  executed  subsequent  to  1858  but  prior  to  1875  with 
reference  to  the  course  of  decisions  in  this  country.  In  r^ard 
to  mortgages  executed  between  1875  and  1882  when  the  Transfer 
of  Property  came  into  force  also  a  similar  view  has  been  adopted 
in  Venkatasubbaya  v.  Venkayya^  and  Bamayya  v.  KriahnammaT. 
The  present  case  is  governed  by  these  latter  decisions.  The 
appeal  therefore  fails  and  is  dismissed  with  costs.  The  memo,  of 
objections  also  fails  and  is  dismissed  with  costs. 


Karnppan 
Senrai 

V. 

Alagora 
Konndftn. 


1.  I.L.B.,15M.280. 

3.  I,L.B.,2SM.,117. 
8.  I.  li.  B.,  1  M.  1. 

4.  18M.LA.n6^ 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS.   ' 

Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Russell. 
Maria  Susai  Mudaliar...  ...     Appellant*  in  A.  No.  85 

^  of  1902  {Plamtiff). 

The  Secretary  of  State  for  India  in 

Council       ...  ...  ...     Respondent  in  A.  No.   85 

of  1902  (Defendant). 

Maria  Sasai   Mitkt — Revenue  sale  for  arrears — Purchase  by  Gwemment^Bestorationfeffeci  of—Implied 

Mudtliar  grant  of  customary  supply  of  water— Easements  of  necessity — Second  crop — Levy  of 

TheSeoretarr         water-cess — Supply  of  water  through  Oovernment  source — Improvements  by  Oovem- 

of  State  for  ment — Second-crop  cultivation. 

^^'*  J?  Where    the  Government  porchases  a  mitta  sold  for   arrears  of  revenue  and 

Gonncil. 

restores  it  to  the  son  of  tho  defaulter,  the  law  will  imply  that  this  restoration  or  grant 

in  tho  absence  of  a  special  contract  to  the  contrary  will  carry  with  it  all  the    rights 

of  water  and  other  easements  of  necessity  existing  at  the  time  of  such  restoration 

or  grant. 

Morgan  r.  Kirhy^  j  Chanhwn  v.  Fisk^  followed. 

The  grantee  and  those  claiming  under  him  will  be  entitled  to  the  customary 
supply  to  his  tanks,and  when  the  water  arrives  in  his  tanks  he  can  do  what  he  likes 
with  it.  A 

Watts  V.  Kelson^ f  and  The  Secretary  of  State  for  India  in  Council  v.  Perumal 
PiUai^  referred  to. 

Such  a  right  is  not  inconsistent  with  the  common  law  rights  claimed  by  Govern- 
ment to  the  water  flowing  in  all  natural  channels  which  are  subject  to  rights  already 
acquired  in  water. 

In  the  case  of  water  flowhig  through  a  Government  source  which  Is  improved 
by  Government  the  Zemindar  whose  tanks  depend  for  their  supply  upon  the  water 
flowing  through  such  source  may  be  entitled  to  a  certain  supply  of  water  free}  but 
the  onus  of  proving  the  extent  of  this  supply  is  on  the  Zemindar,  and  if  he  fails  to 
discharge  this  burden  his  suit  for  restraining  the  Government  from  levying  water-oess 
for  second  crop  cultivation  and  for  refund  of  the  water-oess  collected  must  be 
dismissed. 

Appeals  from  the  decree  of  the  Additional  Subordinate  Jadge^ 
Court  of  Tinnevellyin  0.  S.  No.  23  of  1900. 

Joseph  Satya  Nadar  for  appellant  in  A.  No.  85  of  1902. 

The    Government   Pleader  for  respondents  in   Do.  and  for 
appellant  in  A.  No.  116  of  1902. 

T.  V.  Seshagiri  Aiyarior  respondent  in  A.  No.  116  of  1902. 


•  A.  Nos.  85  and  116  of  190^ 

6th  January  1904. 

1.    I.  L.  E.,  2  M.  46. 

3.     L.E.6Ch.l66. 

2.    87B.  B.  655. 

i.    I.  L.  B..  34  H;  879. 
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The  Court  delivered  the  following  Maria  Snsai 

^  Mudaliar 

JUDGMENT  :— The  suit  is  by  the  present  owner  of  Chockam-  TheSeciotary 
patti  Mitta^  one  of  the  mittas  which  constituted  the  Chockampatti  o*  State  for 
Zemindari.  The  Collector  of  the  District  has  imposed  certain  Connoil. 
water-cess  on  lands  cultivated  with  second  crop  in  the  mitta.  These 
lands  are  irrigated  from  tanks,  the  primary  source  of  supply  to 
which  through  2  channels  is  the  Karuppanadi  river  which  we  un- 
derstand is  a  jungle  stream  running,  at  the  place  where  the  channels 
take  off,  in  Government  land.  For  the  purpose  of  these  appeals  the 
tanks  Nos.  14  to  21  on  the  plan  may  be  considered  apart  from  the 
other  two,  Nos.  22  and  23.  Tanks  Nos.  14  to  21  receive  their  sup- 
ply through  the  channel  called  Perunkal.  The  tanks  Nos.  22  and 
23  receive  their  supply  through  the  channel  called  Papankal.  The 
Subordinate  Judge  has  granted  the  prayer  of  the  plaintiff  (1)  as 
regards  remission  of  water-cess  chained  in  respect  of  tanks  Nos.  14 
to  21  and  (2)  as  regards  the  injunctien  asked  for  in  connection  with 
these  tanks  so  long  as  the  second  crop  cultivation  is  raised  with  the 
customary  water  to  which  the  plaint  mitta  has  been  found  entitled 
by  the  Subordinate  Judge.  The  Subordinate  Judge  has  not  grant- 
ed any  injunction  in  respect  of  tanks  Nos.  22  and  23,  but  he  has 
given  the  plaintiff  a  decree  as  to  remission  of  water-cess  charged 
under  these  tanks. 

The  plaintiff  appeals  in  A.  S.  No.  85  of  1P02  in  so  far  as  the 
injunction  in  respect  of  tanks  Nos,  22  and  23  has  not  beeR 
granted. 

The  defendant  has  i^ipealed  in  A.  S.  No.  1  liS  of  19G2  in  so  far 
as  a  decree  has  been  given  against  him. 

The  mitta  is  part  of  a  Zemindari  originally  granted  on  a  per- 
manent Sannad  in  1803.  It  was  sold  for  arrears  of  revenue  in  1836 
and  was  purchased  by  Government  but  was  '^  restored^  again  in 
1859  under  a  permanent  sannad  to  the  son  of  the  previous  Zemin£u*. 
In  the  interval  between  1836  and  1859  (Fasli  1268)  Government 
executed  certain  repairs  to  the  Perunkal  in  consquence  of  which 
it  is  alleged  that  the  supply  of  water  to  the  tank  Kos.  14  to  21  was 
iuOTeased.  It  should  be  mentioned  that  water  fronl  the  Earuppatadi 
flows  naturaHy  into  the  P^Hidkal  chaniiel.    Tb^are^ia  tfo  4atn  dcroBo 
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^dafiST^  *^®  "^^^'  "^^  ^®  ^'^^  ^^*®®  ^^^  *^®  defendant  that  in  consequence  of 
V.         the  increased  supply  referred  to  above  in  the  tanks  Nos.  14  to  21, 

of  State^fo7  second  crop  cultivation  has  been  extended  and  it  is  on  this  extended 
CoSmell"  cultivation,  that  the  defendant  purports  to  have  imposed  a  water- 
cess.  That  there  has  been  extension  of  cultivation  is  beyond  a 
doubt,  but  the  evidence  points  to  the  conclusion  that  most  of  it  took 
place  prior  to  1859  and  anyhow  there  are  no  figures  showing  the 
extent  of  second  crop  cultivation  before  and  after  1859,  The 
plaintiff's  case  is  that  the  Zemindari  was  "  restored"  in  1859  with  all 
the  rights  to  water  which  then  existed.  His  case  is  that  the  flow 
of  water  which  he  receives  now  is  precisely  what  he  received  in  1859, 
and  so  long  as  he  gets  only  the  supply  he  is  entitled  to  by  long- 
established  user  he  argues  that  Government  has  no  right  to  impose 
upon  him  any  water-cess  even  it  there  is  an  extension  of  cultivation. 

It  is  a  fact  that  no  improvement  in  the  water-supply  to  tanks 
Nos.  14  to  21  has  been  effected  since  1859. 

It  appears  to  us  that  the  most  important  point  in  these  appeals 
is  the  question  whether  the  Zemindari  was  restored  in  1859  with 
the  rights  of  water  as  they  then  existed  in  the  improved  state  of 
the  channels.  We  are  of  opinion  that  it  was  restored  with  those 
rights.  The  Perunkal  channel  supplies  both  Government  and 
Zemindari  tanks.  The  ayan  ryots  and  the  zemin  ryots  take  the 
water  in  the  channel  by  turns  ot  five  days  each.  It  is  also  a  fact 
that  the  channel  is  being  repaired  at  the  joint  expense  of  Govern- 
ment and  the  plaintiff.  There  is  no  dispute  about  this,  and  it  is 
not  denied  that  this  custom  is  being  rigidly  adhered  to  now  as 
it  always  has  been.  When  the  Government  owned  the  Zemindari 
the  water  was  divided  as  it  is  now.  What  then  was  the  position 
in  1859  when  Government  ''  restored'^  the  Zemindari  to  the  son 
of  the  former  owner  ?  It  is  simply  the  case  of  the  owner  of  all 
the  lands  under  a  channel  restoring  a  portion  to  a  former  owner. 
In  the  absence  of  a  special  contract  to  the  contrary  the  law  will 
imply  that  this  restoration  or  grant,  carried  all  rights  of  water 
and  other  easements  of  necessity  which  existed  at  the  time  of  the 
restoration  or  grant,  namely,  in  1859.  {Vide  Morgan  v.  Kirby^ 
and    Chanham  v.  Mak^f   also  Watts  v.  Kelson^.)     It  is   argued 

1.    I.L.R.SH.4d.  «.    87B.B.e66.  8.    L.  B.  6  Ch.  p.  166. 
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for  the  defendant  that  the  zemindar  in  1859  after  the  restoration  Maria  Sosai 

Mudaliar 
conld  not  be  in  a  better  position  than  he  would   have  been  in  v. 

if  he  had  never  lost  his  zemindari.     We  cannot  attach  any  import-  o/state^w 

aDce  to  this  argoment*     A  new  sannad  was  granted  in  1859.    It    ^^^  ^ 

was  not  in  all  respects  the    same  as    the  old  one.    Act    VII  of 

1865  was  not  then  in  existence.    But  if  Government  did  not  then 

wish  to  restore  the  zemindari  as  it  existed  with  a.11  the  rights  of 

improved    water-supply,    that    was    the    time    to  introduce    the 

required  alterations  in  the  sannad.    llie  rights  of  the  Zemindar 

or  his  ryots  to  their  accustomed  mode  of  supplying  their  tanke 

are  not  referred  to  in  any  way  at  the  time  of  restoration.     We  are 

of  opinion  therefore  that  the  zemindari  was  restored  with  all  its 

customary  rights  and  easements.    And  if  that  is  so  the  case  is 

clear  in  so  far  as  the  tanks  Nos.  14  to  21  are  concerned.    The 

following  remarks  of  Sir  G.  MeUish,  L.  J.  in  Watts  v.  Kelson^,  are 

applicable  to  the  present  case.     '*  We  are  of  opinion,  however,  that 

what  passed  to  the  plaintiff  was  a  right  to  have  the  waterflow  in 

the  accustomed  manner  through  the  defendant's  premises  to  his 

premises  and  that  when  it  arrived  at  his  premises  he  could  do 

what  he  liked  with  it.''     In  other  words,  the  plaintiff  is  entitled 

to  the  customary  supply  to  his  tanks  and  when  the  water  arrives 

in  his  tanks  he  can  do  what  he  likes  with  it.    This  is  the  view 

taken  in  The  Secretary  of  State  for  India  in  Council  v.  Perumal 

Pillai^,  a  case  which  is  on  all  fours  with  what  is  now  discussed.  We 

are  of  opinion  therefore  that  the  Lower  Court's  decree  is  right  so 

far  as  tanks  Nos.  i  4  to  21  are  concerned.   The  right  now  decreed  to 

the  plaintiff  is  not  at  all  inconsistent  with  the  common  law  rights 

claimed  by  Government  to  the  water  flowing  in  all  natural  channels. 

The  rights  so  claimed  by  Government  and  admitted  by  this  Court 

are   clearly   set  out  by  Innes,  J.,  in   Ponnusavjmi  Tevar  v.    The 

Collector  of  Madura^,  *' I  quite  admit  that  the  Government  of  this 

country  has  at  aU  times  assumed  to  itself  and  has  the  right  in  the 

interests  of  the  public  to  regulate  the  distribution  for  use  of  any 

portion  of  the  water  flowing  in  the  natural  channels  in    which 

rights  have  not  as  yet  been  acquired,  and  to  this  extent  the  claim 

of  the  Ist  defendant  on  behalf  of  Government  cannot  be  gainsaid. 

But  where  a  channel  has  been  constructed  by  Government  acting 


1.    6  0h.A.p.  166,  2.    I.L.B.,24M,279. 
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Mana  Susfti  as  the  ageut  of  the  commntiity  to  increase  the  well-being  of  the 
V.        oonhtpy  by  extending  the  behefil;  of  irrrigation  and  in  pursuance 

'^dtsMB^m  ^^  ^^^^  purpose  a  flow  of  water  is  directed  to  the  villages  designed 
India  in  to  be  benefited,  it  becomes  simply  a  question  upon  the  circumstanoet 
of  the  case  whether  there  has  not  been  a  cbnveyance  to  such  villages 
in  perpetuity  of  a  right  to  the  unobstructed  flow  of  water  in  the 
channel.'^  In  many  respects  the  facts  in  Ponnusami  Tevar  v.  The 
Collector  of  Maditra^  are  similar  to  the  present  one.  The 
plaintiff  in  that  case  claimed  a  right  to  all  the  water  flowing 
in  a  certain  channel.  The  report  states :  ^' There  is  no  evidence  as 
to  how  the  channel  came  to  be  constructed  or  the  date  of  its 
construction,  but  it  is  shown  satisfactorily  and  not  denied  that  for 
a  long  series  of  years  it  has  conveyed  water  from  the  Vygay  river 
to  the  Puvandi  tank.  The  land  through  which  it  runs  before  it 
reaches  Puvandi  belongs  to  Government  villages.'^  It  was  held  in 
that  case  at  p.  19  that  ''there  can  be  no  doubt  that  the  right  to 
an  easement  in  the  flow  of  water  through  an  artificial  water* 
course  is  as  valid  against  the  Government  as  it  is  against  a  private 
owner  of  land.''  The  Court  held  that  the  plaintiff  had  a  right  of 
easement  to  the  entire  flow  of  water  in  the  channel.  The  right 
which  Government  can  claim  or  owns  in  the  water  flowing  in  the 
natural  channels  of  the  country  must  be  subject  to  rights  already 
acquired  in  such  water.  This  is  the  principle  laid  down  in  Kristna 
Ayyan  v.  Venkutachella  Mudali^,  and  in  Bamachendra  v.  Nara- 
yanasami^.  What  the  plaintiff's  rights  are  in  the  P^runkal  channel 
we  have  stated. 

1'he  case  of  tanks  Nos.  22  and  23  is  different.  In  this  case 
Government  has  carried  out  improvements  to  the  source  of  supply. 
The  tanks  are  supplied  primarily  from  the  Karupunadi  through  the 
Papankal  channel.  We  take  it  that  the  Karupunadi  is  a  Gtjvern- 
ment  source, and  by  virtue  of  his  engagements  with  Government  the 
plaintiff  is  entitled  to  a  certain  supply  of  water  without  paying  for 
it,  but  the  burden  of  proving  the  extent  to  which  he  is  entitled  lies 
on  the  plaintiff,  and  if  he  fails  to  sustain  this  burden  his  suit  to  this 
extent  must  be  dismissed.  The  1st  witness  for  the  plaintiff  proves 
that  a  head-sluice  was  built  to  the  Papankal  about  15  years  ago  and 
other   improvements  have  been    effected  by    Government  in  the 

1.    6M.H.C.B;e.  2.    7  H.  H.  0.  B.^  p.  60,  st  p.  90. 

8.    t.h.^MU.Ui. 
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distaribution  of  the  water-supply.     A  channel  superintendent  is  also  ^*??.'*"" 
appointed  by  Government.     The  witnesses  for  the  plaintiff  further         v. 
prove  that   extension    of  wet  cultivation  has  taken  place.     The  of  stated 
Subordinate  Judge  very  properly  states  that  the  evidence  for  the     i°^**?f 
plaintiff  does  not  prove  what  is  the  customary  supply  to  which  the 
plaintiff  is  entitled  in  respect  of  tanks  Nos.  22  and  23  and  it  does 
not  prove  what  was  the  exact  extent  of  second  crop  cultivation  in 
1859.     Under  these  circumstances  the  Subordinate  Judge  has,  we 
think,  properly  refused  to  grant  the  injunction  prayed  for  by  the 
plaintiff.     He  has,  however,  directed  the  refund  of  the  water-cess 
charged   by  the  defendant.     We  think  this  portion  of  the  lower 
court's  decree  cannot  be  sustained.    If  the  evidence  was  insufficient, 
as  no  doubt  it  was,  to  show  what  water  precisely  the  plaintiff  was 
entitled  to  by  virtue  of  his  engagements,  then  it  is  difficult  to  see 
how  the  imposition  of  water-cess  on  the  second  crop  charged  by 
the  Collector  can  be  held  to  be  unlawful  seeing  that  the  water  came 
from  the  Karnpunadi  which  is  a  Government   source.     We  must 
therefore  modify  the  decree  in  so  far  as  it  directs  refund  of  water- 
cees  charged  under  the  tanks  Nos.  22  and  23. 

Appeal  Suit  No.  85  of  1902  is  dismissed  with  costs.  The 
plaintiff  is  not  entitled  to  the  injunction  prayed  for  in  respect  of 
tanks  Nos.  22  and  23. 

In  Appeal  Suit  No.  116  of  1902  the  appeal  is  dismissed  with 
costs  in  so  far  as  it  concerns  tanks  Nos.  14  to  21.  It  is  allowed  as 
regards  tanks  Nos.  22  and  28  in  so  far  as  it  claims  that  the  charge 
of  the  water-cess  should  be  allowed.  The  lower  court's  decree 
directing  a  refund  of  the  water-cess  will  be  modified  accordingly. 
The  parties  are  to  receive  and  bear  proportionate  costs  on  this  part 
of  the  appeal. 
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IN  THE  HIGH  COUBT  OP  JUDICATURE  AT  MADRAS. 

(PULL  BENCH). 
Present ; —  Mr.  Benson,  Mr.  Justice  Bhashyam  Aiyangar, 


and  Mr.  Russell. 


Ponnusami  Mudali 

V. 

Mandi  Sundara  Mudali 


...     Appellant*  {Defendant). 
...     Respondent  {Plaintiff)* 


Ponnusami     Civil  Procedwre  Code,  Ss.  526  a^id  622 — Refusing  to  file  an  award — Decree — Appeal — 
^  No  revtaxon. 

Sundara  j^  ^pder  of  a  District  Munaif  refusing  to  file  an  award  under  S.  625,  C.  P.  C,  is 

Mudali. 

a  decree  from  which  an  appeal  lies.    Dictum  of  the  Priy^  Coimcil   in    Ghulam  Jilani 

T,  Muhatnmed  Hasan} ^  followed.     Mana  ViJcama  v.  Krishnan  Namhudri^y  overruled. 

Appeal  under  Section  15  of  the  Letters  Patent  against  the 
Judgment  of  the  Honourable  the  Chief  Justice,  dated  2nd  February 
1903  in  C.  R.  P.  No.  267  of  1902,  presented  under  Section  622  of 
the  Civil  Procedure  Code  to  revise  the  decree  of  the  Court  of  the 
District  Munsif  of  Vellore,  dated  Slst  March  1902  in  0.  S.  No.  395 
of  1900. 

The  Court  {Mr,  Justice  Subrahmania  Aiyar  and  Mr,  Justice 
Boddam)  made  the  following 

ORDER  OP  REFERENCE  TO  A  FULL  BENCH  :— The  res- 
pondent in  this  appeal  applied  to  the  District  Munsif  of  Vellore 
under  Section  525  of  the  Code  of  Civil  Procedure  to  file  an  award 
made  by  two  arbitrators  to  whose  decision  the  respondent  and  the 
appellant  had  submitted  certain  differences  in  connection  with  a 
partnership  trade  they  had  been  carrying  on. 

The  application  having  been  registered  as  a  suit,  the  appellant 
appeared  upon  notice  and  opposed  the  filing  of  the  award.  The 
District  Munsif  having  taken  evidence,  and  being  of  opinion  that 
the  arbitrators  had  been  guilty  of  misconduct  in  making  the  award 
refused  to  file  it  and  *'  set  it  aside." 

The  respondent  then  applied  to  this  Court  under  S.  622 
of  the  Civil  Procedure  Code  to  have  the  order  revised,  and  the 


*  L.  P.  A.  No.  20  of  1908. 
1.    L.B.29I.  A«61. 


16th  October  1008. 
2.    LL.B.,8]t68. 
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learned  Chief  Justioe  came  to  the  conclusion  that  the  circamstances 
referred  to  by  the  District  MuDsif  as  involving  misconduct  were 
mere  informalities  in  the  procedure  of  the  arbitrators^  that  no 
misconduct  on  their  part  was  made  out  and  that  under  section  526^ 
Civil  Procedure  Code,  the  District  Munsif  had  no  power  to  set 
aside  the  awards  and  consequently  reversed  the  order  of  the  Munsif 
and  directed  the  award  to  be  filed. 

In  this  appeal  one  point  which  arises  for  determination  has 
reference  to  the  nature  and  efFect  of  the  order  of  the  District  Munsif. 
If  the  said  order  was  a  decree  within  the  meaning  of  the  expression 
as  used  in  the  Civil  Procedure  Code  and  one  appealable  under  the 
provisions  thereof  >  this  Court  would  have  no  jurisdiction  to  interfere 
in  revision. 

In  Mana  Vikrama  v.  Krishnan  Nambudri^,  it  was  no  doubt 
held  that  a  decision  whereby  a  Court  refuses  to  file  an  award  under 
section  526  is  not  a  decree  but  only  an  order  against  which  the 
Code  allows  no  appeal.    The  learned  Judges  based  this  view  solely 
on  the  ground  that  the  proceeding  under  Section  525  is  not  in  fact 
a  suit — a  ground,  which,  with  all  deference  to  the  learned  Judges, 
is  obviously  untenable,  inasmuch  as  the  section  itself  speaks  of  the 
proceeding,  once  the  application  is  registered,  as  a  suit  and  it  is  now 
established   beyond  controversy  that  such  a  proceeding  is  a  suit 
though  it  be  one  commenced  by  an  application  and  not  by  a  plaint 
in  the  usual  form.     Our  attention  was  also  called  to  the  following 
observation  in  Qowdu  Magata  v.   Gawdu  Bhagavan*     tending  to 
the  same  view : — "  In  the  former  case  (i.  e.,  where  the  Court  refuses 
to  file  the  award)  no  right  is  conclusively  negatived,  for  the  award 
can   be  enforced  by  an  ordinary  suit''  (see  at  p.  300).     But  the 
suggestion  thus  made  is  in  effect  in  conflict  with  the  observations  of 
the  Judicial  Committee  in  Muhammed  Nawaz  Khan  v.  Alam  Khan^, 
which  clearly  imply  that  any  matter  which  is  directly  and  substan- 
tially in  issue  and  is  determined  in  a  proceeding  under  Section  525 
would  be  res  judicata  in  any  subsequent  Utigation  between  the  samu 
parties  involving  the  same  points. 

Moreover,  according  to  the  ratio  decidendi  of  the  decision  of  the 
majority  in  the  Full  Bench  case  of  Mahomed  Wahiuddin  v.Hahtman* 


PoDnnsami 
MudaU 

▼. 
Sondars 
Madali 


1.    I.  L.  E.,  3  M.  68. 
a.    LIi.IL,2aiC.S89. 


8.    L.B.18I.  A.73. 
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Ponnnsami  an  Order  suoh  as  that  in  question  here  is  a  decree  :  and  the   recent 

Mndali  . 

Y.  case  of  Ghulam  Jilani  v.  Muhammed  Hassan^  relied  on  by  the 

Miid^  appellant  shows  that  the  Jadicial  Committee  apparently  take  the 
same  view.  At  page  58  of  the  report^  their  hordshipsi  dealing  with 
the  case  of  applications  to  file  awards  made  out  of  Courts  observe  :- 
Proceedings  described  as  a  suit  and  registered  as  such  should  be 
taken  in  order  to  bring  the  matter  *  *  under  the  cognizance  of  the 
Court.     That  is  or  may  be  a  litigious  proceeding — cause  may  be 

shown  against  the  application and  it  would  seem  that  the  order 

made  thereon  is  a  decree  within  the  meaning  of  that  expression  as 
defined  in  the  Civil  Procedure  Code/'  And  as  at  page  56  they  say 
"  the  decisions  of  the  Indian  Courts  on  those  provisions  [viz.,  those 
of  the  Civil  Procedure  Code  relating  to  arbitrations)  are  so  conflicting 
that  it  may  be  useful  to  state  the  conclusions  at  which  their  Lordships 
have  arrived  on  some  of  the  disputed  points  brought  to  their  atten- 
tion in  the  course  of  the  argument^'  the  view  stated  in  the  passage 
quoted  above  has  to  be  accepted  as  an  actual  decision  by  the 
Committee  on  the  point  dealt  with.  It^  therefore,  seems  to  us  that 
the  rnling  in  Mana  Vikrama  v.  Krishnan  Nambudri^  on  the  point 
under  consideration  is  erroneous. 

Next,  taking  the  Munsif's  order  in  question  to  be  a  decree  it 
seems  to  us  to  be  clear  that  an  appeal  lay  against  it,  for  the  prohi- 
bition against  an  appeal  contained  in  the  concluding  part  of  Section 
522  has  reference  only  to  a  decree  passed  on  an  award  accepted  as 
valid  and  cannot  apply  to* an  order  amounting  to  a  decree  which 
neither  rests  on  nor  is  made  in  accordance  with  an  award  but 
proceeds  on  the  footing  that  there  is  no  valid  award.  The  cases 
Kombi  Achen  v.  Pangi  Achen^,  and  Krinhnan  Chetti  v.  Muthu 
Palandi  Vacha  Makali  Tevar*,  are  decisions  relating  to  decrees 
passed  in  accordance  with  awards. 

We,  therefore,  refer  for  the  Pull  Bench  the  questions ; — 

(1)  Whether  the  order  of  the  District  Munsif,  dated  the  31st 
March  1902,  refusing  to  file  the  award  and  setting  it  aside  is  a 
decree  ?  and 

(2)  Whether  an  appeal  lay  against  it  ? 

1.    L.  B.  29  L  A.  51.  8.    I.  L.  B.,  21  M.  406. 

S.    I.  L.  B.,  8  IL  68.  4.    I.  L.  B.,  23  H.  172. 
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(7.  Sankaran  Nair  and  fl.  Sivarama  Aiyar  for  appellant. 

B,  Shadagopachariar  for  F.  Krishnasamy  Aiyar  for  respondent 

This  appeal  coming  on  for  hearing  before  the  Full  Bench,  the 
Court  expressed  the  following 

OPINION  : — We  think  that  the  matter  is  practically  concluded 
by  the  dictum  of  the  Privy  Council  in  the  recent  case  of  (rhutam 
Jilani  Y.  Muhammed  Hassan^ ,  that  an  order  made  on  an  applica- 
tion to  file  an  award  under  Section  525  of  the  Civil  Procedure  Code 
"  would  seem  to  be  a  decree  within  the  meaning  of  that  expression 
as  defined  in  the  Civil  Procedure  Code/'  This  is  a  considered  dictum, 
and  is,  we  think,  fully  in  accordance  with  the  scheme  and  policy  of 
the  Code. 

The'decision  of  the  Privy  Council  in  Muhammad  Nawaz  Khan 
V.  Alam  Khan*  is  not  at  variance  with  the  above  view.  We  think 
that  the  contrary  view  taken  in  Mana  Vikrama  v.  Rrishnan 
Nambudri^  is  erroneous.  ^ 

Our  answer  to  the  reference  made  to  us  is  (1)  that  the  order  of 
the  District  Munsif  refusing  to  file  the  award  and  setting  it  aside 
is  a  decree,  and  (2)  that  an  appeal  lay  against  that  decree. 


Foxmusttmi 
Mudali 

V. 

-SnndaM 
Mudali. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Benson,  and  Mr.  Justice  Bhashyam  Aiyangar. 


Venkatagiri  Iyer 

V. 

Sadagopachariar,  and  another 


,..  Appellant*  {Plaintiff). 

..  Respondents  {Defendants 
2  and  3). 

Civil  Procedure  Code^  S,  257  A — 8a$hction  of  Court — Absence  of  sanction,  effect  of-— 
Alteration  of  decree — Entry  of  satUfaciion — Limitation — Res  judicata — Attachment 
— Effect  of  dismissal  of  execution  petition  on  attachment — Order  upon  a  preliminary 
issue,  effect  of. 

A  decree  of  Court  cannot  be  subBequently  altered  except  under  Ss.  206  or  210. 

An  agreement  between  the  decree-holder  and  the  judgment-debtor  securing  Rome 
additional  benefit  to  the  former  does  not  become  a  part  of  the  decree  by  sanction  of 
court,  but  can  only  be  enforced  in  a  separate  suit. 

•  A.  No.  69  of  1900  and  A.  A.  O.  Nos.  105  and  109  of  1902.        14th  October  1900. 
1.    L.B.S9I.A.61.      2.    I.  L.  B.,  18  0. 414«  8.    I.  L.  B^  8 IC  68. 


Venkatagiri 
Iyer 

V. 

Sadagopa- 
chariar. 
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Yeokatagiri  Without  sanotion  of  court,  such  agreement  is  void  and  cannot  be  enforced  either 

^  in  execution  or  in  a  separate  suit.   To  hold  that  the  section  does  not  make  it  void  for 

Sadagopa-     ^  separate  suit  is  to  defeat  the  very  policy  of  the  section  which  is  intended  to  protect 

ohanar,       judgment-debtors  from  being  coerced  by  threat  of  execution  proceedings  to  submit 

to  unconscionable  extortion  by  the  decree- holders    and  is  also  opposed  to  the  clear 

terms  of  the  section. 

A  sanctioned  agreement  to  give  time  for  the  payment  of  the  judgment-debt 
operates  as  a  stay  of  execution  under  S.  244. 

An  agreement  which  adjusts  the  decree  is  enforceable  in  a  separate  suit,  even 
though  sanction  has  not  beeu  obtained,  if  it  does  not  secure  the  payment  of  any  sum 
more  than  the  amount  payable  under  the  decree. 

If  the  sanctioned  agreement  makes  any  sums  payable  towards  the  decree  in  any 
particular  manner,  and  payments  are  so  made,  such  payment  should  be  certified  to 
the  court  under  S.  258;  otherwise  such  payments  will  not  be  recognised  in  subsequent 
execution  proceedings.  The  judgment-debtor  can  only  sue  for  breach  of  contract, 
if  such  payments  were  not  given  credit  for. 

An  application  for  sanction  under  S.  257  A  is  not  a  step  in  aid  of  execution  and 
sannot  furnish  a  fresh  starting  point  of  limitation  for  execution. 

Where  after  execution  w^  barred,  applications  for  execution  had  been  put  in 
and  granted  after  notice  to  the  parties,  and  even  moneys  of  the  judgment-debtor 
iu  court  had  been  paid  to  the  decree-holder,  held  that  the  Judgment-debtor  was 
debarred  from  raising  the  question  of  limitation. 

An  attachment  made  after  notice  to  the  Judgment-debtor  is  not  discharged  by 
the  mere  fact  of  the  application  for  execution  being  subsequently  dismissed  for 
default  of  prosecution. 

A  determination  of  one  of  the  questions  of  law  which  may  have  to  be  decided 
before  execution  can  be  granted,  is  not  an  order  in  execution  and  cannot  operate  as 
res  judicata  unless  it  has  been  followed  up  by  an  order  in  execution.  Nor  need  such 
a  determination  in  the  absence  of  an  order  following  it  be  appealed  against. 

Where  an  execution  petition  U  withdrawn  after  the  determination  of  one  of  the 
preliminary  questions  arising  in  the  case  such  determination  is  no  more  than  the 
expression  of  the  Judge's  opinion  and  is  of  no  effect  for  any  purpose. 

Appeal  from   the  order    of  the    District  Court  of  Salem,  in 

M.  V.  No.  229  of  1902  in  E.  P.  Nos.  36  and  38  of  1898  in  0.  S. 

No.  11  of  1893  on  the  file  of  the  Suborbinate  Judge's  Court  of 
Bellary  and  Salem. 

P.   B.    Sundara  Aiyar  and    T.  fi.  Venkatarama    ScLstri  for 
appellants. 

F.  Krishnaswami    Aiyar  and    T.  Narasimha  Aiyangar  i&r 
respandeBta. 
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The  Court  delivered  the  following  VenkatagiH 

V. 

Sadagopa- 
JUDGMENT  : — Bhashyam  Aiyangar,  J. — ^The  respondent  in      chariar. 

Appeal  Against  Order  No.  105  of  1902  who  is  also  the  respondent    Bhashyam 
in  Appeal  Against  Order  No.  109    of   1902   and   the  appellant  in  ^y*^«*^»  •^• 
Appeal  No.  69  of  1900  is  the   decree-holder  in   0.  S.  No.  12  of 
1886  which  was  brought  upon  a  hypothecation  bond  for  Es.  8^000 
executed  in  September  1880.     The  decree  was  passed  on  the  22nd 
November  1887  for  Rs.  6,000   with  interest   at  18   per    cent  per 
annum  and  the  amount  of  the  decree  was  recoverable  both  person- 
ally against  the  mortgagors  and  by  sale  of  the  mortgaged  property 
subject  to  a  prior  mortgage  in  favour  of  the  8th   defendant  in  that 
suit  whose  suit  on  his  prior  mortgage   was   then   pending  in  0.  S. 
No.  8  of  1881  to  which  the  puisne  mortgagee,  the  plaintiff  in  0.  S. 
No.  12  of  1886,  was  no  party.  0.  S.  No.  8  of  1881  was  compromised 
and  the  decree  in  the  terms  of  the  compromise  was  passed  on  the 
SOth  day  of  September  1890  for  the  sam  of  Rs.  68,300  which  was 
to  be  recoverable  subject  to  the  conditions  therein  provided  by  sale 
of  the  mortgaged  properties.  The  mortgaged  properties  were  brought 
to  sale  in  execution    of  the  decree  in  0.  S.  No.  8  of  1881  and 
purchased  by  the  plaintiff  therein  whose  purchase  was  confirmed  on 
the  3rd  day  of  October  1896.     He  applied    for  possession   under 
S.  318,  Civil  Procedure  Code  on  the  2nd  day  of  December  1896 
and  obtained  possession  on  the  19th   day  of  February  1897.    The 
decree-holder    in    O.    S.   No.  12  of    1886  relying    upon  certain 
agreements  entered  into  betwen  him  and  the  mortgagors  subsequent 
to  his  decree  objected  under  section  835,  Civil  Procedure  Code  to 
the  delivery  of  the  property  to  the  purchaser  in   execution   of  the 
decree  in  0.  S.  No.  8  of  1881  claiming  that  he  was  entitled  to 
remain  in  possession  of  the  property  by  virtue  of  such  agreements 
which  will  be  immediately  referred  to.     His  objection  was  overruled 
on  the   5th  day   of  January    1898  and  in  0.  S.  No.  41    of   1898 
he  sought  to  recover   possession  of  the  property   from   the  2nd 
defendant  therein  to  whom  the  property  had  been  conveyed  by 
the   decree-holder    and  purchaser  in  0.  S.  No.  8  of  1881.     The 
suit  having  been  dismissed  by  the  decree,  dated  the   13th  day  of 
November  1899,  he  has  preferred  to  this  Court  Appeal  No.  69  of 
1900. 
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Venkatagiri  On  th  e  1 7th  day  of  December  1 888  the  mortgagors — Judgment- 

V.  debtors    in  0.  S.  No.  12  of    1886,   executed  a  power  of  attorney 

^ohSr    (Exhibit    IV  in  A.  A.  C.  No.  105  of  1902)    whereby   the  decree- 

holder  was  authorized  to  receive  all  the  collections   of   rent  made 

Aiyangar,  J.  from  the  mortgaged  property  (which  was  a  Mitta)  by  the  moniegar 
of  the  Mitta  and  to  appropriate  the  same  towards  the  decree  amount 
after  payment  of  peishcush  and  establishment  charges.  It  was 
further  stipulated  in  the  power  of  attorney  that  the  mortgagors 
were  to  render  all  the  necessary  assistance  in  the  nuvtter  of  collections 
being  made  by  the  moniegar  and  that  until  the  decree  was  liquidated 
they  were  not  to  revoke  the  power  of  attorney  nor  the  orders  to  be 
issued  by  them  to  the  moniegar  and  the  other  village  officials  for 
•  carrying  out  the  said  arrangement.  On  the  same  date,  viz.,  the 
17th  December  1888,  the  moniegar  wrote  to  the  decree-holder  (vide 
Exhibit  XI  in  A.  A.  O.  No.  105  of  1902)  informing  him  that  an 
order  had  been  received  by  him  from  the  Mittadars  (the  mortgagors) 
that  he  should  remit  all  the  collections  made  from  the  Mitta  to  the 
decree-holder  and  that  he  would  accordingly  do  so  without  fail. 

On  the  same  day  the  judgment-debtors  (defendants  Nos.  I  >  2,  4 
and  5  in  0.  S.  No.  12  of  1886)  presented  a  petition  to  the  Court 
under  Ss.  257  and  305,  C.  P.  0  ,  which  runs  as  follows  : — 

'*  1 .  Our  properties  in  the  said  suit  are  now  brought  forth  for 
sale.  If  they  are  sold  away  we  should  incur  heavy  loss.  We  have 
requested  the  plaintiff  in  the  suit  to  stay  the  sale. 

*'  2.  We  have  also  given  an  Agentnama  to  plaintiff  enabling 
him  to  collect  all  the  moneys  due  from  the  undermentioned  Mitta 
villages  through  the  moniegar  of  those  Mittas,to  pay  the  peishcush 
and  take  the  balance  in  satisfaction  of  his  decree  amount. 

''  3.  Until  the  whole  amount  of  the  decree  is  satisfied  according 
to  the  agreement  mentioned  above  we  shall  not  interfere  with  the 
money  collections  of  the  said  Mittas ;  nor  shall  we  do  anything  which 
would  cause  loss  to  plaintiff.  In  collecting  moneys,  we  shall  do  all 
manner  of  help  to  plaintifE  even  pecuniarily  and  we  shall  not  do  either 
expressly  or  impliedly,  anything  which  is  obstructive,  unjust  or 
fraudulent.  We  shall  act  according  to  plaintifE^s  wish  ;  and  we 
eihall  not  eithetr  withdraw  or  cancel  the  aforesaid  Agentnama  until 
the  whole  debt  has  beeu  satisfied* 
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"  4.    In  case  the  plaintiff  is  not  able  to  realize  the  said  moneys  ^^j*^^ 
whether  from  difficulties  raised  by  us  or  others,  or  from   any  other         ▼• 
cause  in  case  plaintiff  is  confronted    with    obstacles  or  hindrance^      ohariar, 
deficiencies  or  damages,  and  in  case  he  is  reduced  to  that  pass,    we    Bhasbyam 
hereby  agree  to  let  the  plaintiff  bring  up  all  the  properties   named  Aiyangar,  J. 
in  the  decree  for  sale  in  satisfaction  of  the  amount    decreed    with 
costs,  calculating  interest  on  them  at  2  per  cent   per  mensem  from 
the  dace  of  the  decree  to  the  date  of  realization,  independently  of 
any  payments  that  that  may  have  been  made. 

*'  5.  The  conditions  of  this  petition  should  not  be  supposed 
either  to  have  superseded  the  decree  or  modified  it,  nor  should  it 
be  barred  by  limitation  until  the  whole  sum  has  been  paid  in  the 
manner  named  above. 

"  6.  We,  therefore,  pray  that  the  Court  will  be  pleased  to 
give  sanction  according  to  the  aforesaid  sections,  corroborate  the 
aforesaid  arrangements  and  order  us  to  act  according  to  this 
petition" 

On  the  same  date,  the  Judge  passed  an  order  st.aying  the  sale 
until  the  Wednesday  following  adding  that  the  judgment-creditor 
should  in  the  meanwhile  attach  his  signature  to  the  petition  present- 
ed by  the  defendants.  The  decree-holder  without  affixing  his  sig- 
nature to  the  petition  already  presented  by  the  judgment-debtors 
presented  an  independent  petition  apparently  on  the  19th  day  of 
December  1888  which  after  referring  to  the  order  passed  by 
the  Court  on  the  petition  presented  by  the  defendants  runs  as 
follows  : — 

*^  The  plaintiff  agrees  for  the  postponement  of  the  sale  in  the 
above  suit,  provided  the  Court  is  pleased  to  sanction  and  confirm 
the  arrangement  and  the  agreements  made  with  him  on  the  17th 
and  18th  of  this  month  by  the  said  defendants  under  Ss*  2 57- A  and 
305  of  the  Civil  Procedure  Code." 

It  will  be  noted  that  in  this  petition  the  decree-holder  refers 
not  only  to  the  power  of  attorney  above  referred  to  which  alone 
was  mentioned  in  the  petition  of  the  17th  day  of  December  1888 
bat  also  to  an  agreement  of  the  18th  day  of  December  1883  which 
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▼^Bkaiagiri  ivafl  entered  into    sabeqoeitt  to  tiM  peHiiioa  of  the   17tk  da/  of  De- 
cember   1888  and   the  order  tkereon.    The    nmtare  and  terms  of 


T. 


^^^^^    this  new  agreement    were  not  set   forth  in  the  petition   nor  wms  it 
— -       pvodnoed  before  the  Jndge.    The    Distriot  Jndg«  endorsed  on  the 
Aiyaagar,  J.  petition  the  following  order  on  the  19th  day  of  December  1888. 

'*  The  agreement  proposed  is  sanctioned.  The  sale  will  now 
be  stopped".  The  agreement  of  the  18th  day  of  December  1888 
above  referred  to  is  a  registered  usufructuary  mortgage  (Exhibit 
A  in  Appeal  No.  69  of  1900)  and  the  operative  part  of  it  runs  as 
follows : — 

"  We  have  mortgaged  with  possession  the  following  proper- 
ties to  you  so  that  yoa  may  enjoy  (them)  in  lieu  of  interest  for  Rs. 
8^810  which  is  inclusive  of  the  interest  and  costs  of  0.  S.  No.  12 
of  188d  and  which  is  due  to  you  from  us.  We  will  not  interfere 
therein  until  the  aforesaid  debt  is  paid  off  in  full.  We  will  grai^ 
pattas  and  mnchilikas  without  there  being  loss  to  you  and  we  wiU 
render  every  aid  in  the  collection  of  money.  We  will  get  peiahcush, 
&c.paid  through  your  lessee.  We  will  not  subject  you  to  any  kind 
of  liability.  You  shall  not  be  answerable  for  any  kind  of  loss. 
We  have  agreed  to  pay  the  aforesaid  amount  within  5  years.  If 
any  loss,  obstruction  or  hindrance  or  deceit  or  evil  deeds  be  occa- 
sioned by  anybody  to  the  aforesaid  properties  or  to  any  of  your 
rights  therein,  this  shall  in  no  way  prevent  (you)  from  recovering 
at  your  pleasure  the  aforesaid  amount  by  means  of  the  several 
properties  which  are  shown  as  security  and  which  are  mentioned 
in  the  aforesaid  decree,  and  from  recovering  from  us  personally  by 
taking  execution  for  the  aforesaid  decree  amount  in  accordance  with 
the  conditions  of  the  said  decree.  If  we  allow  the  aforesaid 
properties  to  be  sold  by  auction  sale,  we  are  answerable  to  pay  the 
(amount  of)  loss  which  you  may  fix  therefor.  Grant  of  pattas, 
receiving  mnchilikas  and  conducting  attachment  proceedings,  &c. 
shall  be  attended  to  by  Thammanier,  of  us.  Having  mortgaged 
with  possession  to  you,  we  have  delivered  possession  of  the  pro- 
perties, the  particulars  whereof  are  as  follows  : — " 

The  decree  holder's  lessee  above  referred  to  in  the  mortgage 
deed  Exhibit  A  is  the  moniegar  or  the  rent  collector  of  the  Mitta 
Wd  SxMbit  iH  dated  the  18th  day  of  December  1888  in  Appeal 
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Against  Order  No.    105  of  lSM)2i8t]i6  lease  patta  given  by  the  VsnlMtagM 

decree-bolder  to  tbe  MoniegBr  for  fasli  1298  reserving  a  net  rent         r. 

of    Bs.  1,300^  the  mittadars — ^the  judgment-debtors — standing  as    ^£JS^ 

sareties  for  payment  of  the  rent  by  the  lessee  with  interest  thereon       — - 

Bhaviy&Bi 
at  18  per  cent,  per  annum.  AiyaAgar^J. 

All  the  future  complications  in  the  case  are  chiefly  due  to  the 
sanction  which  was  so  irregularly  accorded  on  the  1 9th  day  of 
December  1888  to  the  alleged  agreement  and  to  attempts  made  to 
execute  the  decree  as  if  the  same  conld  be  varied  by  the  subsequent 
agreement.  On  more  occasions  than  one  it  has  been  judicially  deter- 
mined in  execution  proceedings  both  by  the  District  Court  and  by 
the  High  Court  on  appeal  that  the  order  of  the  19th  day  of  December 
1888  can  operate  only  as  a  sanction  accorded  to  the  agreement  as 
embodied  in  the  power  of  attorney  and  the  petition  presented  by  the 
judgment-debtors  on  the  17th  day  of  December  1888  and  that  the 
agreement  of  the  18th  day  of  December  1888  cannot  be  regarded 
as  one  sanctioned  by  the  Court.  Such  determination  has  become 
final.  In  pursuance  of  the  agreement  entered  into  between  the 
decree-holder  and  the  judgment-debtors  subsequent  to  the  decree, 
the  decree-holder  appears  to  have  been  in  some  sort  of  possession  or 
other  between  December  1888  and  January  1893  when  at  the 
instance  of  the  judgment-debtors  a  receiver  was  appointed  by  the 
Court  to  take  possession  of  the  Mitta  as  the  decree-holder  failed  to 
pay  the  peishcush. 

In  A.  A.O.  No.  105  of  1902,  it  is  urged  on  behalf  of  the  appel- 
latttts — judgment-debtors-^that  tbe  execution  of  the  decree  in  0. 8 
No.  12  of  1886  is  barred  by  limitation  and  also  that  tbe  decree  has 
been  satisfied  by  the  rents  and  profits  realized  or  which  ought  te 
have  been  realised  by  the  decree-holder  during  the  time  he  was  ia 
possession  of  the  Mitta  as  aforesaid  aad  I  bow  proceed  to  consider 
tbe  question  arisiiig  in  tfaie  i^peal. 

The  first  paragraph  of  S.  257- A,  Civil  Procedure  Court  relates 
toaa  i^reement  by  which  the  decree-holder  undertakes  to  give 
time  to  his  judgment-debtor,  for  the  satisfaction  of  the  judgment 
debt.  The  second  paragraph  rdates  to  an  agreement  made  for  the 
iatisfactioii  of  the  judgn>ent-debt  when  such  agreement  secures  to 
&e  decree^holder    either   directly  or  indirectly    payment  of  any 
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Venkatagiri^  sum  in  excess  of  what  may  be  payable  under  the  decree.  In  regard 

v.         to  both    these  agreements  the    section    enacts  that  snoh  agrees 

ciianar*'    "^®^*s    shall  be    void  unless  made   with  the  sanction  of  the  Court 

^, which  passed  the   decree  and  it  is  indicated  that  the  Court  is  to 

Bnashjam  . 

Aiyangar,  J,  accord  its  sanction  only  if  it  deems    that  the  consideration  for  such 

agreement  is  under  the    circumstances  reasonable  and  not  oppres- 
sive or  unconscionable.     The    policy  of  the  section  is  clear  and  the 
provision  therein  made  is  really  in  the  nature  of  a  rule  of  substan- 
tive law  which,  howerer,    is    enacted  in  the  Procedure  Code  inas- 
much as  it  is  connected  with  execution   of  decrees  and  the  object  is 
to  debar  a    decree-holder  from  using  the  process  of   Court  though 
lawfully  as  an  instrument  of  oppression  and  entering  into  uncons- 
cionable bargains    with  the    judgment-debtor  in  consideration  of 
his  postponing  the  process  of   execution  or  otherwise   agreeing  for 
the  satisfaction  of  the  decree  and   it  is  hard  to  conceive  of  a  strong- 
er and  more  appropriate  legal   expression  than  the  word  '  void'  to 
give  full  effect  to  such  policy.  The  whole  object  would  be  defeated 
by  construing  the  section  as  rendering  such  an  agreement  (unless 
it  has  received  the  sanction  of  the  Court)  ^^  void  "  only  for  puposes 
of    execution   of    the  decree  but    efficacious  for  securing  to   the 
decree-holder  the    benefit  of  the  oppressive  or  unconscionable  bar- 
gain if  he  brings  a  suit.     Such  construction  of  the  section  not  only 
frustrates  the  object  of  the  Legislature  by  importing  into  the  sec- 
tion the  words  ''for  purposes  of    execution  of  the  decree'^  which  do 
not  exist  there  but  proceeds  also  upon  a  misapprehension  that    the 
agreement  referred  to,  if  sanctioned  by  the  Court,  is  to  be  regarded 
as  incorporated  into  the  decree  and  the  decree  executed  as  thus 
varied  or  added    to.     This  is  entirely  opposed  to  the  whole  scheme 
of  the  Procedure  Code  and  to  its  express  provisions.    If  the  agree- 
ment that  receives  the  sanction  of  the  Court  is  one  for  the  satis- 
faction   of  the  judgment-debt    and  payments  made  in   pursuance 
thereof  are   certified    or  recorded  as  certified   under  S.   258,  Civil 
Procedure  Code,  there  can  be  no^further  proceedings  for  execution 
of  the  decree  and  the    agreement  so  far  as  it  provides  for  the  pay- 
ment of  any  sum  in  excess  of  the  decree  amount  can  be  enforced 
only  by  a  separate  suit    and  if  the  agreement  which    receivesl  the 
sanction  of  the  Court  be  one  for  giving  time  for  the  satisfaction  of 
the  judgment-debt  under    the  first  paragraph    of  S.  257- A,    Civil 
Procedure  Code  the  only  efficacy  it  can  have  in  Bic€Gutio7^  proceed' 
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ings  will  be  to  obtain  an  order  under  the  concluding  portion  of  Venkatagiri 
clause  (c)  of  S.  244,  Civil  Procedure  Code  for  stay  of    execution        ^^ 
until  the  expiration  of  the   time  ntipulated  in  the   agreement  and   S*^?P«- 

if  the   consideration  for  such  agreement  be  a   promise  made   by 

the  judgment-debtor  to  pay  interest  not  provided  for  by  the  decree  Aiywigau^J. 
or  a  higher  interest  than  that  provided  for  by  the  decree  or  a 
certain  sum  in  addition  to  the  amount  decreed^  the  decree-holder 
cannot  seek  to  realize  such  interest  or  additional  sum  in  execution 
of  the  decree  but  can  recover  the  same  only  by  bringing  a  suit 
upon  the  agreement.  A  reference  to  Ss.  210  and  875A,  Civil 
Procedure  Code  will  show  that  this  is  the  correct  view  and  that  it 
is  not  competent  to  the  Court  which  passed  the  decree  to  vary  it 
or  add  to  it  even  if  both  the  parties  agree  to  such  variation  or 
addition  except  in  the  solitary  instance  referred  to  in  paragraph  2 
of  S.  210,  Civil  Procedure  Code,  or  even  without  such  agreement 
for  the  purpose  of  bringing  the  decree  into  conformity  with  the 
judgment  under  S.  206,  Civil  Procedure  Code.  The  Judicial 
Committee  of  the  Privy  Council  strongly  animadverted  upon  a 
variation  of  the  decree  made  by  the  High  Court  in  pursuance  of  a 
compromise  entered  into  by  the  parties  after  the  decree  with  a 
view  to  withdrawing  an  appeal  to  His  Majesty  in  Council  and 
held  that  such  variation  of  the  decree  must  be  treated  as  made 
uUra  vires  in  determining  whether  the  execution  of  the  decree  was 
or  was  not  barred  by  the  law  of  limitation  {Kotagiri  Venhata 
Subbamma  Baov.  Vellanki  Venkata  Rama  Bao^). 

An  agreement  of  the  kind  contemplated  by  paragraph  2  of 
S.  257A,  Civil  Procedure  Code,  will  be  perfectly  valid  as  the  basis 
for  a  suit  even  if  it  has  not  received  the  sanction  of  the  Court, 
provided  it  doos  not  secure  to  the  decree-holder  either  directly  or 
indirectly  payment  of  any  sum  in  excess  of  the  amount  due  or  to 
accrue  due  under  the  decree.  The  agreement  will  operate  as  a 
bar  to  the  execution  of  the  decree  if  it  be  certified  or  recorded  as 
certified  Ander  the  provisions  of  S.  258,  Civil  Procedure  Code,  and 
it  can  be  enforced  by  a  suit.  The  last  paragraph  of  S.  257A, 
Civil  Procedure  Code,  is  significant  of  the  sense  in  which  the  word 
*  void^  is  used  in  tlie  first  and  second  paragraphs  (C/.  S.  65  of  the 
Indian  Contract  Act).  It  provides  that  in  cases  in  which  the 
decree-holder   evades  the  provisions  of   paragraphs  1  and  2  and 

1.    LL.B.,24M.  1. 
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Venkatagipi  receives  from  the  jadgment-debtor  in  pursuance  of  an  agreement 
V.         which  has  not  received  the  sanction  of  the  Court  any  sum  in  excess 

^J^2p*  ^*  *^®  decree  amount  or  any  sum  not  provided  for  by  the  decree, 
-—        either  in  satisfaction  of  the  judgment-debt  or  for  giving  time  for 

Aiyang»r,J.  the  satisfaction  of  the  judgment-debt,  the  judgment-debtor  may 
apply  to  the  Court  for  the  recovery  ojE  such  excess  payment  or  for 
crediting  toward  the  decree  amount  any  sum  paid  as  a  consider- 
ation for  postponing  execution.  In  the  case  of  payment  made  or 
received  in  pursuance  of  an  agreement  sanctioned  by  the  Court 
uiider  paragraph  2  of  S.  257A,  Civil  Procedure  Code,  such  pay- 
ment can  be  recognized  by  the  Court  executing  the  decree  only  if 
it  be  certified  or  recorded  as  certified  under  8.  258,  Civil  Proce- 
dure Code. 

Applying  the  above  principles  to  the  execution  of  the  decree 
in  0.  S.  No.  12  of  1886  and  assuming  as  it  must  be  that  the  agree- 
ment of  the  17th  day  of  December  1888  as  embodied  in  the  power 
of   attorney  and   the  petition  presented  to  the  Court  had  been 
sanctioned  by  the  Court  and  rightly  so,  such  agreement  must  be 
regarded  as  a  conditional  agreement  falling  under  paragraph  1  of 
8.  257A,*  Civil  Procedure  Code.   Paragraph  3  of  the  petition  provides 
for  the  satisfaction  of  the  judgment-debt  by  entitling  the  decree- 
holder  to  receive  from  the  moniegar  all  collections  made  by  him 
from  time  to  time  from  the  Mitta  until  the  decree  amount  should 
be  liquidated.     8o  far,   the   agreement   does  not  secure  to  the 
decree-holder  any  sum  in   excess  of   the   decree  amount  payable 
under  the  decree  and  is  not  obnoxious  to  8*  257  A,  Civil  Procedure 
Code,  even  if  it  had  not  received  the  sanction  of  the  Court.  But  it  is 
provided  in  paragraph  4  that  in  the  event  of   the  decree-holder 
experiencing  any  difficulty,  obstacle  or  hindrance  in  realising  the 
rents  and  profits  of  the  Mitta  in  the  manner  contemplated  in  para- 
graph 3,  the  decree-holder  is  to  be  at  liberty  to  apply  for  execution 
of  the  decree  claiming  interest  at  24  'per  cent,  instead  of  *at  1 8  per 
cent,  the  rate  mentioned  in  the  decree  without  giving  credit  to  any 
payment  that  be  may  have  received  through  the  moni^ar  in  the 
meanwhile.    The  effect  of  this  provision  in  paragraph  4  is  to  give 
the  judgment-debtor  time  for' the  satisfaction  of  the  decree  and 
the  consideration  lor  postpoi^meat  of  the  execution  of  the  decree 
until  the  happening  of  the  centing^icjf  mentione4  in  paragraph  4 
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miist  be  taken  to  be  the  pajrment  of  the  additional  interest  of  6  per  VeaknAagtri 
cent,  and  the  benefit  accruing  to  the  decree-holder  by  his  being  r. 

allowed  to  appropriate  to  himself  all  payments  which  he  may  have  ^^iSmT 
in  the  meanwhile  received  from  the  moniegar  under  paragraph  3.  ^^jTT" 
If  the  arrangement  contemplatidd  by  paragraph  3  had  continued  Aijangar,  J. 
until  the  liquidation  of  the  decree  debt  the  payments  received  from 
the  moniegar  from  time  to  time  would  operate  only  as  payments 
made  out  of  Court  and  that  would  be  so  whether  or  not  the  agree- 
ment under  which  the  same  was  made  is  one  which  needed  the 
sanction  of  the  Court  under  paragraph  2  of  S.  257A,  Civil  Proce- 
dure Code.  Such  payments  cannot  be  recognized  by  the  Court 
executing  tiie  decree  unless  certified  or  recorded  as  certified  under 
S.  258,  Civil  Procedure  Code.  But  if  the  decree  is  sought  to  be 
executed  under  paragrah  4  as  it  has  now  been  sought  to  be  exe- 
cuted the  question  of  payments  received  in  the  meanwhile  by  the 
decree-holder  from  the  moniegar  becomes  irrelevant  as  the  decree- 
holder  is  entitled  to  appropriate  such  payments  to  himself  without 
crediting  them  towards  the  decree.  If  however  the  decree  had  been 
fully  satisfied  under  paragraph  3  before  the  contingency  contem- 
plated by  paragraph  4  happened,  it  would  be  a  breach  of  contract 
on  the  part  of  the  decree-holder  to  apply  for  execution  under  para- 
graph 4,  but  if  nevertheless  he  does  so  apply  the  judgment-debtor 
cannot  resist  execution  unless  within  the  time  prescribed  by  Article 
173A  of  the  Indian  I^imitation  Act  he  has  taken  the  necessary 
steps  for  having  such  payment?  recorded  as  certified  under  S.  258, 
Civil  Procedure  Code.  The  decree-holder,  however,  in  his  present 
application  for  execution  (E.  P.  No.  26  of  190 J)  does  deduct  from 
the  decree-amount  the  sum  of  Rs.  3,768-4-9,  which  he  admits  as 
having  been  realized  by  him  from  the  rents  and  profits  of  the 
Mitta  including  two  payments  made  to  him  under  the  orders  of 
the  Court  by  the  Receiver  (vide  Exhibits  B  and  C  in  Appeal 
No.  69  of  1900)  though  in  his  previous  application  be  did  not 
credit  the  judgment-debtors  with  that  amount. 

On  behalf  of  the  judgment-debtors,  it  was  contended  before 
the  District  Judge  and  before  us  in  appeal  that  the  decree  should 
be  held  to  have  been  satisfied  by  t.io  rents  and  profits  actually 
realized  or  which  ought  to  have  been  realized  from  the^Mitta  by 
(lie  daero^-hold^  }«twoen  Deoamfaar  1388   and  January  1698 
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Venkatagiri  during  which  period  it  is  alleged  he  was  in  possession  as  usuf  rue- 
v!^       tuary  mortgagee  and  this  question  appears  to  have  been  raised  by 

^^^M*'  the  judgment-debtors  as  early  as  1892  and  again  in  1898  though 
on  both  those  occasions  the  matter  appears  to  have  been  dropped 

Aiyangar™J.  by  reason  of  their  failure  to  deposit  the  Commissioner's  fee.  The 
District  Judge, however,  has  now  investigated  the  matter  and  come 
to  the  conclusion  that  Re.  3,343-7-9  represents  approximately  the 
amount  actually  received  by  the  decree-holder  but  as  the  decree- 
holder  admits  having  received  Rs.  3,768-4-9  the  District  Judge 
adopted  that  figure.  Under  the  agreement  of  the  17th  day  of 
December  1888,  it  is  clear  that  the  decree-holder  cannot  be 
regarded  as  a  usufructuary  mortgagee  of  the  Mitta,  at  the  most  he 
is  only  an  assignee  of  the  rents  and  profits  which  the  moniegar 
may  collect  from  time  to  time  and  he  cannot  be  charged  with  the 
liabilities  and  responsibilities  of  an  usufructuary  mortgagee  of 
the  Mitta.  The  matter  no  doubt  has  been  complicated  by  the 
fact  that  the  decree-holder  obtained  a  usufructuary  mortgage  of 
the  Mitta  on  the  18th  day  of  December  1888  and  acted  on  the 
supposition  that  that  also  was  sanctioned  by  the  Court  on  the  19th 
day  of  Deceml»er  1888  along  with  the  agreement  of  the  17th  day 
of  December  1888'  Such  possession  therefore  as  he  had  of  the 
Mitta  until  January  1893  was  as  a  matter  of  fact  principally  on 
the  strength  of  the  usufructuary  mortgage  bond  which,  however, 
strangely  enough,  provided  that  pattas  and  muchilikas  were  to 
be  exchanged  with  the  ryots  by  the  mortgagors— the  judgment- 
debtors  themselves,  and  not  by  the  mortgagee — the  decree-holder, 
and  it  was  also  provided  therein  that  the  judgment-debtors  were  to 
render  every  aid  to  the  decree-holder  in  the  collection  of  rents  and 
profits.  The  decree-holder  was  to  enjoy  the  rents  and  profits  in 
lieu  of  interest  for  the  decree-amount  inclusive  of  interest  and 
costs  and  it  was  stipulated  that  the  amount  of  the  decree  should  be 
paid  within  five  years.  If  the  agreement  entered  into  under 
this  usufructuary  mortgage  secures  to  the  decree-holder  payment 
indirectly  of  any  sum  on  account  of  interest  in  excess  of  the 
interest  due  under  the  decree,  it  will  be  void  under  paragraph  2 
of  S.  257 A,  Civil  Procedure  Code,  as  it  must  be  taken  not  to  have 
been  sanctioned  by  the  Court  and  if  any  such  excess  amount  has 
in  fact  been  realized  by  the  decree-holder  that  will  have  to  be 
credited  towards  the  decree  amount  under  the  last  paragraph  of 
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S.  257 A,  Civil  Procedure  Code.    Bat  it  has  not  been  contaided,  Venkatagiri 

and  there  is  nothing  to  shoW;  that  the  mortgage  deed  secures  to  ▼• 

the  decree-holder  either  directly  or  indirectly  payment  of   any  JJaSS^* 

sum  in  excess  of  the  sum  due  or  to  accrue  due  under  the  decree.  „^"T" 

Bhasnyftm 

Even  on  the  assumption  that  the  mortgage  deed  is  not  void  Aiyangar,J. 
for  want  of  sanction^  I  am  satisfied  for  the  reasons  given  by 
the  District  Judge  and  especially  in  view  of  the  undertaking 
by  the  judgment-debtors  to  exchange  pattas  and  muchilikas 
with  the  royts  and  to  render  all  assistance  to  the  decree-holder 
in  the  collection  of  rents  and  profits  that  the  decree-holder 
cannot  be  justly  charged  with  anything  more  than  the  amount 
admitted  by  him  and  it  is^  therefore^  unnecessary  to  consider  and 
determine  whether  the  judgmen": -debtors  can  plead  satisfaction  of 
the  decree  in  the  manner  alleged  by  them  and  if  not  whether  in 
view  of  the  90  days*  period  of  limitation  prescribed  by  article  173 
A  of  the  second  schedule  to  the  Indian  Limitation  Act  they  can  be 
regarded  as  having  set  the  Court  in  motion  in  time  to  cause  the 
alleged  payment  to  be  recorded  as  certified  under  the  second 
paragraph  of  S.  258.  Civil  Procedure  Code.  As  already  observed 
(both  in  the  agreement  of  the  17th  day  of  December  1888  and  in 
the  mortgage  deed  of  the  18th  day  of  december  1888)  it  is  provided 
that  in  the  event  of  the  decree-holder  experiencing  any  difficulty^ 
obstacle  or  hindrance  in  realizing  the  rents  and  profits  of  the  Mitta, 
he  is  to  be  at  liberty  to  apply  for  execution  of  the  decree  without 
giving  credit  for  the  amounts  already  realized.  Though  it  may  be 
that  the  decree-holder  cannot  claim  this  benefit  under  the  mortgage 
deed  of  the  18th  day  of  December  1888  it  does  not  follow  that  he 
cannot  claim  this  benefit  under  the  agreement  of  the  17th  day  of 
December  1888  which  has  been  sanctioned  by  the  Court.  As  how- 
ever he  has  in  his  last  execution  Petition  (No.  26  of  1901)  credited 
the  judgment  debtors  with  this  sum  no  question  has  been  raised  as 
to  whether  in  the  events  which  have  happened  he  could  claim  the 
benefit  of  this  sum  under  paragraph  4  of  the  petition  without  crediting 
it  towards  the  decree  amount. 

The  question  of  limitation  which  is  raised  as  a  bar  to  the 
execution  of  the  decree  is  not  dealt  with  by  the  District  Judge  in 
his  judgment,  dated  the  31st  July  1902  (wrongly  described  as  order) 
in  fixecntioQ  Petition  No.  26  of  1901  now  under  appeal  Tt  would 
appear  from  paragraphs  31  and  32  of  the  judgment  that  th^exew 
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Vaikatagiri  tion  petition  has  been  finally  granted  so  far  as  it  prays  for  the 
▼^        attachment  of  certain  immovable  properties  of  the  judgment-debtors 

^^Sm*  though  apart  from  the  judgment  no  formal  order  to  that  effect  hnu 
been  passed,  as  it  ought  to  have  been.    The  question  of  limitation 

Aiyangar,  J.  appears  to  have  been  decided  in  favour  of  the  decree-holder  by  an 
interlocutory  judgment  (wrongly  styled  "order*'), dated  the  7th  April 
1902  passed  on  Execution  Petition  No.  26  of  1«01 .  Though  a  copy 
of  this  judgment  is  not  a  part  of  the  records  sent  up  to  this  Court, 
a  certified  copy  of  it  has  been  produced  before  us  at  the  hearing 
by  the  respondent's  pleader,  and  though  there  was  no  appeal  pre- 
ferred against  it  by  the  judgment-debtors,  it  ought  in  my  opinion 
to  be  regarded  simply  as  the  recording  of  a  finding  on  one  of  the 
issues  arising  in  connection  with  the  execution  application  before 
passing  a  final  order  on  the  petition  after  deciding  the  remaining 
issues.  The  appellants,  therefore,  are  not  precluded  from  raising  the 
question  of  limitation  in  this  appeal  which  they  have  now  preferred 
against  the  final  order.  The  question  of  limitation  has,  therefore, 
now  to  be  decided  in  the  appeal.  It  will  be  remembered  that  the  date 
of  the  decree  in  O.  S.  No.  12  of  1886  is  the  22nd  November  1887. 
The  first  application  for  execution,  E.  P.  No.  535  of  1888  was  presen- 
ted on  the  24th  September  1888;  it  is  not  denied  that  that  was  in 
accordance  with  law.  The  application  was  granted  and  the  property 
mortgaged  was  apparently  advertised  for  sale  on  the  17th  day  of 
December  1888  on  which  day  the  sale  was  adjourned  to  the  19th 
and  on  the  latter  date  it  was  stopped  in  pursuance  of  the  arrangement 
which  was  sanctioned  on  that  date.  The  second  application  was 
Execution  Petition  No.  7  of  1890  which  was  presented  on  the  20th 
June  1890  but  that  was  dismissed  and  rightly  dismissed  as  the 
relief  thereby  sought  was  the  recovery  from  the  judgment- debtors 
of  the  sum  of  Rs.  5,000  for  an  alleged  breach  by  the  judgment- 
debtor  of  the  agreement  sanctioned  by  the  Court  on  the  19th  day 
of  December  1888.  It  is  impossible  to  regard  this  application  as  in 
any  sense  an  application  for  the  execution  of  the  decree  made  in 
accordance  with  law  within  the  meaning  of  clause  4  in  third  column 
of  Article  179  of  the  second  schedule  to  the  Indian  Limitation  Act. 
The  third  application,  Execution  Petition  No.  52  of  1891  was  pre- 
sented on  the  7th  December  1891  which  is  more  than  three  years 
from  the  date  of  first  application,  viz.,  the  24th  September  1888 
but  within  three  years  from  the  17th  December  1888.  If  the 
making  of  an  application  under  S.  257  A,  Civil  Procedure  Code^  is 
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the  taking  of  some  step  in  aid  of  execution  of  the  decree  by  obtaining  Venkatagiri 

the  Court's  sanction  to  an  agreement  entered  into  for  the  satisfaction  r. 

of  the  judgment-debt,  Execution  Petition  No.  52  of  1891  would  be     chariar*' 

one  made  within  time  in  accordance  with  law.     The  contention  that    ^,  ~" 

Bhashyam 

this  application  could  not  be  regarded  as  one  made  in  accordance  Aijangar^J. 
with  law,  because  the  decree-holder  claims  the  decree  amount  as 
settled  by  the  mortgage  bond,  dated  the  18th  December  1 888,on  the 
footing  that  that  was  sanctioned  by  the  Courtis  manifestly  unten- 
able; but  in  my  opinion  the  petition  of  the  17th  December  1888 
cannot  be  regarded  as  an  application  made  to  take  some  step  in  aid 
of  the  execution  of  the  decree.  The  application.  Execution  Petition 
No.  32  of  1894  was  presented  on  the  7th  November  1894  which  is 
within  three  years  from  the  date  of  Execution  Petition  No.  52  of  189] 
and  the  decree-holder  therein  sought  to  realize  the  amount  of  the 
decree  by  executing  it  personally  against  the  judgment-debtors  by 
attaching  under  S.  273,  Civil  Procedure  Code.,  the  decree  for  money 
in  Original  Suit  No,  11  of  1893  which  the  judgment-debtors  had  ob- 
tained against  a  third  party  for  payment  of  Rs.  10,000.  The  decree- 
holder  also  prayed  that  he  might  I  le  put  in  possession  of  the  mortgaged 
properties  for  being  enjoyed  in  lieu  of  interest  on  the  decree  amount 
in  accordance  with  the  mortgage  bond  of  the  18th  December  1888. 
The  Court  on  the  17th  November  1894  issued  an  order  attaching 
the  decree  and  gave  notice  to  the  judgment-debtors  in  regard  to 
the  remaining  portion  of  the  application  and  on  the  29th  March 
1895,  the  petition  was  dismissed  for  default  of  decree-holder's 
appearance.  This  petition  must  also  be  regarded  as  one  made  for 
execution  of  the  decree  in  accordance  with  law  and  the  prayer 
contained  in  it  for  attachment  of  the  decree  was  actually  granted 
though  it  may  be  that  the  decree-holder  was  not  entitled  to  certain 
other  reliefs  claimed  in  the  petition.  The  fifth  applcation  No.  61 
of  1895  was  presented  on  the  28th  November  1895  praying  among 
other  things  for  sale  of  the  mortgaged  properties.  This  was 
dismissed  as  barred  by  limitation  on  the  10th  November  1896  (Vide 
Exhibit  IV  in  Appeal  No.  69  of  1900).  Against  that  order  an  appeal 
was  preferred  to  the  High  Court  in  A.  A.  O.  No.  47  of  1897  and 
on  the  16th  February  1898  the  order  appealed  against  was  reversed 
and  the  Execution  Petition  No.  61  of  1895  was  remanded  for  being 
dealt  with  afresh,  even  the  question  of  limitation  however  not 
having  been  finally  disposed  of.  Before  E.  P.  No.  61  of  1895  was 
reheard  on  remand  the  present  application  for  execution  of  the 
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V«nkatagiri  decree  (B.  P.  No.  26  of  1901)  was  presented  apparently  as  a  con- 

ir       tinuation  of  E.  P.  No.  61  of  1895  with  a  prayer  for  certain  additional 

^d£^S*     ronedies  for  the  execution  of  the  decree.  It  is,  however,  impossible 

to  uphold  the  view  of  the  District  Judge  as  expressed  in  his  finding 

Aiyangar,™.  dated  the  7th  April  1902,  already  referred  to  that  the  order  passed 
on  the  24th  November  1899  on  E.  P.  No.  58  of  1897  presented  by 
the  judgment-debtors  for  recovery  of  costs  awarded  to  them  by  the 
decree  in  0.  S.  No.  12  of  1886  in  which  the  SubordinateJudge  held 
that  the  execution  of  the  decree  by  the  decree-holder  was  not  barred 
by  limitation  operates  as  res  judicata  in  favour  of  the  decree-holder 
notwithstanding  that  the  Subordinate  Judge  rightly  or  wrongly 
permitted  the  judgment-debtors  to  withdraw  theirExecution  Petition 
No.  58  of  1897.     Under  such  circumstances  the  so-called  decision 
of  the  Subordinate  Judge  is  no  more  than  an  expression  of  his 
opinion  on  the  question  of  limitation  and  such  an  opinion  cannot 
of  course  operate  as  res  judicata,  I  am  however  of  opinion  that  the 
orders  passed  by  the  District  Judge  on  Civil  Miscellaneous  Petition 
No.  164  of  1897,dated  the  29th  Sepetember  1 897,  on  CM.  P.  No,  598 
of  1897,  dated  the  5th  January  1898  {vide  Exhibits   B   and    C   m 
appeal  No.  69  of  1 900)  operate  as  res  judicata  in  favour   of  the 
decree-holder  on  the  question  of  limitatii  n.     Both  those  orders,  or, 
at  any  rate,  the  first  mentioned  of  them  was  passed  after  giving 
notice   to   the    judgment-debtors  and   hearing  their  Vakil.     By 
virtue  of  those  orders  the  decree-holder  recovered  from  the  hands 
of  the  Receiver  two  sums  of  Rs.  600  and  Rs.  468-4-9  in  part  satisfac- 
tion of  the  decree  and  those  orders  became  final  not  having  been 
appealed  against.  If  the  execution  of  the  decree  had  been  barred, 
the  decree-holder  could  not  have  been  entitled  to  receive  payment 
of  the  said  amount  from  the  hands  of  the  Receiver  towards  the  satis- 
faction of  the  decree.  It  is,  therefore,  unnecessary  to  consider  and 
decide  the  question  of  limitation  independently  of  these  two  orders. 
The  appellants  have  not  taken  any  objection  to  the  rate  of  interest 
claimed  in  the  execution    petition  which  is  6  per  cent,  higher  than 
that  provided  by  the  decree  or  to  the  amount  claimed  as  payable 
under   the  decree.    The  A.   A.    0.  No.  105   of  1902,   therefore, 
fails  and  I  would  dismiss  the  same  with  costs. 

In  A.  A.  0.  No.  109  of  1902,  the  only  question  raised  is 
whether  the  assignment  of  the  decree  in  0.  S.  No.  11  of  )  893  in 
iatrotir   ol  the  appdlaat  by  tha  Amatm^hMet  Hbattim  y^ho  ^ 
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jadgment-debtors  in  0.  S.  No.  12  of  1886  will  prevail  against  Vonkatagiri 
the  attachment  of  the  decree  under  8.  273,  Civil  Procedure  Code,  r. 

such  attachment  having  been  made  in  execution  of  the  decree  in  0.      cIuSm?* 
8.  No.  12  of  1886  prior  to  the  assignment  of  the  decree  in  0.  8.  No.    ^^TT" 
11  of  1893.    As  already  stated  the  attachment  was  made  by  order  Aiyangar,  J. 
of  the  court,  dated  the  17th  November  1894,  passed  on  B.  P.  No.  32 
of  1894.     It  is  contended  that  because  the  execution  petition  which 
contained  also  other  prayers  was  dismissed  on  the  29th  March  1895 
for  default    of    the    decree*holder's    appearance,    such    dismissal 
operates  in  law  as  withdrawal  of  the  attachment  which  had  already 
been  made  and  that,  therefore,  the  subsequent  assignment  of  the 
decree  in  favor  of  the  appellant  is  valid  as  against  the  attaching 
creditor.     It  is  not  alleged  that  the  notice  of  attachment  has  been 
cancelled  or  withdrawn  and  it  is  difficult  to  see  on  what  principle        . 
it  can  be  held  that  the  attachment  was  not  subsisting  at  the  date  of 
the  assignment  of  the  decree.    The  order  of  the  District  Judge  is, 
therefore,  right  and  I  would  dismiss  A.  A.  G.No.  109  of  1902  with 
costs. 

A.  No.  69  of  1900  is  prosecuted  only  against  the  1st  and  2nd 
respondents,  it  having  been  already  withdrawn  on  the  4thSeptember 
1901  so  far  as  the  3rd  and  4th  respondents  are  concerned  to  whom  no 
notice  had  been  served.Prom  theMeraorandum  of  Appo-il  their  names 
will  be  struck  out.  The  suit  out  of  which  this  appeal  has  arisen  has 
already  been  referred  to.  It  was  brought  on  the  footing  that  the 
plaintiff  is  the  usufructuary  mortgagee  of  the  Mitta  by  virtue  of 
the  agreement  embodied  in  the  petition  of  the  17th  day  of 
December  1888  and  also  by  virtue  of  the  registered  deed  of 
mortgage  tlated  the  J  8th  day  of  December  1888  which  is  marked 
as  Exhibit  A  in  the  case.  The  petition  of  the  17th  day  of  December 
1888  was,  however,  not  exhibited  in  this  suit  and  I  think  that  the 
omission  was  intentional  it  being  clear  that  under  that  document 
he  cannot  be  regarded  as  a  usufructuary  mortgagee  of  the  Mitta 
entitled  to  maintain  the  suit  in  ejectment.  It  is  now  tendered  as 
additional  evidence  in  the  appeal  and  even  if  it  be  admitted  it  will 
make  no  difference  whatever  in  the  result,  and  it  is  therefore 
rejected. 

Among  the  various  issues  recorded  in  the  case  the  seventh  issue 
runs  as  follows  : — *•  is  plaintiff  debarred  from  claiming  possession 
bjr  the  sabBequent  apfOication  to  Meoote  the  decree  in  0.  S.  No,  12 
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VenkafciiKii  i  of  1886."  This  issue  is  considered  by  the  Subordinate  Judge  in  para- 
y.  gi'apb  21  of  this  judgment  and  judging  from  the  reasons  gi^en  by 
chi^juT  ^^™  which,  however,  it  is  difficult  to  follow,it  is  evident  he  meant  to 
g,  "T*  decide  this  issue  against  the  defendants  though  in  terms  he  records 
Aiyangar  J  a  finding  on  this  issue  in  the  affirmative  and  by  implication  therfore 
in  favor  of  the  defendants.  The  arguments  in  the  appeal  were  in 
the  first  instance  confined  to  this  issue  and  as  our  finding  on  this 
issue  is  fatal  to  the  maintainability  of  the  plaintiff's  suit,  the  appeal 
has  not  been  argued  in  regard  to  the  other  questions  raised  in  the 
appeal.  It  is  clear  from  the  mortgage  deed  Exhibit  A,  the  operative 
portion  of  which  is  above  set  forth,  that  the  plaintiffs  cannot  seek 
the  double  remedy  of  executing  the  decree  in  0.  S.  No.  12  of  1886 
and  also  of  recovering  possession  of  the  mortgaged  property.  Under 
•  Exhibit  A,  the  plaintiff — decree  holder — has  reserved  his  full  right 
to  euforce  execution  of  the  decree  both  personally  against  the 
judgment-debtors  and  also  by  sale  of  the  mortgaged  property  if  he 
should  incur  any  loss  or  experience  any  obstruction  or  hindrance  in 
his  enjoyment  of  the  Mitta  as  usufructuary  mortgagee  in  Keu  of 
interest  on  the  decree  amount  It  may  be  that  even  if  such  loss, 
hindrance  or  obstruction  takes  place,  he  may  instead  of  enforcing 
execution  of  the  decree,  enforce  his  right  to  remain  in  possession 
of  the  mortc]raged  property  undisturbed  or  recover  possession  thereof 
by  a  suit  if  necessary,  if  he  be  dispossessed  before  the  decree 
amount  is  paid  to  him  and  in  this  sense  the  recovery  by  waj'  of  en- 
forcing the  decree  by  execution  would  be  only  a  cumulative  remedy 
and  would  not  preclude  him  from  maintaining  his  position  as 
usufructuary  mortgngee  instead  of  falling  back  upon  his  right  to 
apply  for  execution  of  the  decree.  Such  possession  as  he  had 
under  the  mortgage  deed  was  more  or  less  hindered  and  obstructed 
from  the  very  beginning  and  he  completely  lost  it  in  1893  when  at 
the  instance  of  the  judgment-debtors  a  Receiver  was  appointed. 
Under  the  terms  of  the  mortgage  deed  he  was. entitled  to  apply  for 
execution  of  the  decree  in  the  events  which  have  happened  and  he 
accordingly  applied  for  execution  of  the  decree  in  Execution  Petition 
No.  32  of  1894,  which  was  partially  granted  so  far  as  the  attachment 
of  the  decree  in  Original  Suit  No.  11  of  1803  was  concerned  and 
in  Execution  Petition  No.  61  of  1895  and  Execution  Petition  No.  26 
of  1901  in  continuation  of  the  latter.  These  petitions  were  presented 
and  substantially  granted  by  the  District  Court  before  he  brought 
this  suit  on  the  16th  December  1898  and  the  orders  of  the  District 
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Judge  have  also  this  day  been  confirmed  by  this  Court  in  A.  A.  0.  Venkfttagiri 
Nos.  105  and  109  of  02.     It  is,  therefore,  clear  that  this  suit    to         v. 
recover    possession   as  usufructuary  mortgagee  of  the    Mitta    in      ohariar. 
question  cannot  be  maintained  and  the  suit  ought  to  have  been  dis-    g^^^jj^ 
missed  at  the  first  hearing  on  this  simple  ground.    It  is,  therefore,  Aiyangar,  J. 
unnecessary  to  consider  the  other  issues  involved  in  the  case  and  I 
would  dismiss  the  appeal  with  costs. 
Benson,  J. — ^I  concur  throughout. 


IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present: — Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Snbrahmania  Aiyar. 

Venkatasami  Pillai  . . .  Appellant*     [Plaintiff— judgment- 

V.  debtor). 

Kuppayee  Ammal  and  others.  Respondents  {Petitioner — let  Deft's. 

Judgment-creditors). 

Decree  in  favor  of  a  Mc^nager — Decree  reversed  on  appeal— Beslitution — Personal  Uaht"  "Venkatasami 
lity  of  manager.  Pillai 

V. 

Where  ihe  manager  of  a  temple  obtains  a  decree  for  payment  of  money  and  after     Kuppayee 
realizing  the  same  in  execution  pays  the  sum  so  realized  to  the  temple  commifctee^but       Ammal. 
the  original  decree  is  reversed  on  appeal,  restitution  cannot  be  enforced  against  him 
by  arrest. 

The  private  property  of  an  individual  cannot  be  taken  in  execution  of  a  decree 
against  him  in  his  capacity  as  manager  or  trnstee  of  a  temple  (except  in  respect  of  a 
liability  arising  by  his  breach  of  trust)  just  as  the  property  of  the  temple  cannot  be 
taken  in  execntion  where  the  decree  against  him  is  in  respect  of  his  personal  debt. 

Appeal  from  the  order  of  the  District  Court  of  Trichinopoly, 
in  E.  P.  No.  309  of  1903  in  0.  S.  No.  28  of  1898  on  the  file  of  the 
Subordinate  Judge's  Court  of  Trichinopoly. 

The  facts  are  as  follow : — One  Venkatasami  Pillai  as  the 
trastee  of  Thirunodungulam  Devastanam  brought  O.  S.  28  of  1898 
on  the  file  of  the  Subordinate  Judge's  Court  of  Trichinopoly  against 
the  first  defendant,  an  ex-trustee,  and  two  others  (lessees)  for  the  re- 
covery of  Rs.  4,000  and  odd  collected  by  the  first  defendant  from 
the  lessees  due  to  the  temple  and  misappropriated  by  the  first 
defendant.  The  Sub-Judge  gave  him  a  decree  as  claimed  in  the 
plaint  against  the  first  defendant.  The  first  defendant  then  filed  an 
appeal  in  the  High  Court  against  the  decree  of  the  Sub- Judge  and 
died  pending  the  appeal.  His  widows,  Kuppayee  and  two  others 
then  prosecuted  the  appeal.     On  appeal  the  High  Court  modified 

•  A.  A.  0.  Ko.  76  of  19<Mb  aist  August  1904. 
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^*rafaT*"^  ^^®  decree  of  the   Sub-Judge  by  allowing  the  plaintiff  a  sum  of 
V.  Rs.  80  only  as  there  was  no  evidence  of  other  sums  as  having  been 

Ammai.  coHected  and  misappropriated  by  the  first  defendant.  The  plaintiff 
executed  his  decree  of  the  Sub-Court  while  the  appeal  was  pending 
and  handed  the  same  over  to  the  President  of  the  Devastanam 
committee.  The  first  defendant's  representatives  then  applied  in 
execution  of  the  decree  of  the  High  Court  to  get  back  the  amounts 
paid  by  the  first  defendant  in  execution  of  the  decree  of  the  Sub- 
Court  by  arrest  and  imprisonment  of  the  judgment-debtor. 

T.  Natesa  Aiyar  for  appellant. 

jP.  Bangachariar  and  T.  V.  Muthukrishna  Aiyar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT : — In  this  case  the  plaintiff  sued  as  manager  of 
a  temple^  and  he  is  so  described  in  the  decree  which  he  obtained. 
On  payment  being  made  to  him  in  pursuance  of  the  decree  he 
handed  over  the  procei  ds  to  the  temple  committee.  On  appeal^  the 
plaintiff's  decree  was  reversed,  an  order  for  restitution  was  made, 
and  on  the  failure  of  the  plaintiff  to  make  restitution,  an  applica- 
tion was  made  for  execution  of  the  order  by  his  arrest. 

The  decree  was  obtained  by  the  plaintiff  in  Ijis  representative 
capacity  as  trustee,  and  the  order  was  made  against  him  in  his 
representative  capacity.  Trust  property  cannot  be  taken  in 
execution,  where  the  decree  is  against  a  person  who  is  a  trustee  if 
the  debt  in  respect  of  which  the  decree  is  obtained  is  a  personal 
debt.  Conversely  the  private  property  of  an  individual  cannot  be 
taken  in  execution  of  a  decree  against  that  individual  in  his 
capacity  as  a  trustee,  excepting,  of  course,  in  a  case  where  the 
liability  arises  fiom  a  breach  of  trust  on  the  part  of  the  trustee. 
HtTO  there  is  no  question  of  a  breach  of  trust  by  the  trustee. 

The  order  of  the  District  Judge,  in  so  far  as  it  authorizes  the 
arrest  of  the  plaintiff  by  way  of  execution  of  the  restitution  ordet 
must  be  set  aside. 

As  regards  the  memo  of  objections  the  defendants  are  entitled 
to  interest  at  the  rate  of  9  per  cent,  from  the  date  of  payment  by 
them  under  the  decree. 

The  costs  of  this  appeal  must  be  paid  by  the  defendants. 

The  costs  of  the  memo  of  objections  must  be  paid  out  of  the 
trust  fund. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bnbrahmania  Aiyar 
and  Mr.  Justice  Sankaran  Nair. 
Vythilinga  Mudaliar   ..     Appellant*  in  both  the  cases  (Plaintiff). 

V. 

Ramachendra  Naicker  . . .  Respondent  in  both  the  cases  {Defeiidant). 

Mohini  Arrangement  byOoverti  ment  —Temple  to  receive  assessment — Effect  of  arrangement     Vythilimra 
— Res  Judicata — Certainty  of  estoppel — Decision  in  a  suit  for  onefmsli  7m)w  far      Mudaliar 
binding  in  suit  for  mihsequent  fasli.  Bamacbendra 

Where  in  lieu  of  Mohini  allowance  payable  to  a  temple  by  the  Government  the  Naicker. 
liability  of  the  temple  to  pay  assessment  on  certain  lands  was  released  and  for  the 
balance,  the  Government  directed  the  first  crop  assessment  payable  on  certain  lands 
by  defendant's  ancestors  tobe  paid  to  the  temple  and  the  defendant's  ancestor  executed 
an  undertaking  to  G  ovemment  to  pay  such  assessment  to  the  temple  and  the  trustees 
of  the  temple  also  executed  Muchilika  to  Government  agreeing  to  receive  the  assess- 
ment in  satisfaction  of  their  claims  for  mohini,  the  claim  of  the  temple  for  such 
assessment  was  not  based  upon  any  contract  between  the  temple  and  the  choultry 
irrespective  of  any  possession  by  the  latter  of  lands.  It  was  a  claim  to  enforce 
the  liability  upon  property  as  by  the  arrangement  the  lands,  the  revenue 
of  which  was  assigned  to  the  temple,  became  inam  lands  vested  in  the  latter  who 
became  entitled  to  the  melv>aram  on  such  lands. 

In  a  former  suit  the  temple  sued  the  defendant  for  the  melwaram.  The  defend, 
ant  contended  that  he  was  not  liable  as  he  was  not  in  possession  of  so  much  of  the 
landn  as  was  believed  to  have  been  in  the  possession  of  the  defendant's  ancestor  at  the 
time  of  the  arrangement.  The  plaintiff's  claim  was  decreed  by  the  Munsif  on  the 
ground  that  the  defendant  should  seek  his  remedy  fromGovemment  and  the  Sub- judge 
confirmed  this  decree  upon  the  ground  that  the  defendant  was  precluded  from  raising 
his  contention  by  reason  of  the  payments  made  by  his  family  for  a  long  time  upon 
the  whole  extent.  In  second  appeal,  the  High  Court  held  that  they  "  saw  no  reason 
to  differ  from  the  court.«i  below". 

In  a  second  suit  by  the  trustees  for  the  melwaram  due  for  different  faslis  the 
same  eontention  was  raised  but  the  plaintiff  pleaded  that  it  was  res  judicata  by  the 
former  decision. 

Held  (1).  that  in  order  to  sustain  a  plea  of  res  judicata  what  was  relied  upon  as 
estoppel  must  be  certain. 

(2).  that  where  the  first  court  based  its  decision  upon  one  groimd  and  the  second 
court  upon  different  and  inconsistent  ground  and  the  third  court  simply  afBjrmed 
the  decision  of  both  the  courts  the  decision  was  uncertain  and  it  would  be  im- 
possible to  say  what  exactly  was  decided. 

(3).  that  the  decision  in  the  former  litigation  was  not  res  judicata  and  the 
defendant  was  entitled  to  roise  his  contention. 

(4).  that,  even  apart  from  this,  a  decision  in  a  suit  for  melwaram  of  one  falsi  would 
not  estop  the  defendant  who  was  sued  for  melwaram  for  subsequent  faslis  from  con- 
tending that  he  was  not  in  possession  of  the  lands  in  respect  of  which  melwaram  wns 

•  A.  A.  O.  Nob.  7  and  8  of  1904.  2nd  August  1904. 
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Vythilipga     claimed  and  that  as  such  he  was  not  liable  although  ho  might  have  raised  the  same 
contention  in  the  suit  for  the  prcvioas  fasli  and  the  melwaram  was  decreed  against 
Bamachendra  him  and  although  the  defendant  might  not  allege  that  the  lands  had  gone  out  of  his 
Naicker.      possession  subseqaeut  to  the  previous  snit. 

A  payment  made  to  the  temple  for  a  long  Ktries  of  years  upon  the  footing  that 
the  defendant  and  his  family  had  the  snme  extent  of  lauds  as  they  wore  supposed  to 
possess  at  the  time  of  the  arrangement  would  not  ba-  tho  defendant  and  his  family 
from  showing  that  they  had  not  such  extent  even  at  the  time  of  the  original  arrange- 
ment. 

Appeals  from  the  orders  of  the  Subordinate  Judge's  Court  oE 
Tanjore  in  A.  S.  Nos.  523  and  55  S  of  1903,  presented  against 
the  decrees  of  the  District  Munsif  s  Court  of  Negapatam  in 
0.  S.  Nos.  .198  of  1902  and  190  of  1901. 

F.  Krishnaswami  Aiyar,  K.  Srinivasa  Aiyangar  and 
T.  V,  Oopalasami  Mudaliar  for  appellant. 

C.  Bamachandra  Rao  Saheb  for  respondent. 

The  Court  delivered  the  following 

JUDGMENTS  :«-Subbahmania  Aiyab,  J. — Sowrirajiperumal 
temple  of  Tirukkannapuram  in  the  Nannilara  Taluq  of  the  Tanjore 
District,  wfs  entitled  to  receive  from  the  Government  an  annual 
money  allowance  spoken  of  as  MohinL  This  allowance  used  to  be 
disbursed  from  the  Public  Treasury  till  1^63.  In  that  year  the 
Government  made  another  arrangement  with  reference  to  the 
allowance.  The  temple  itselt  having  owned  in  different  villages 
ryotwary  lands  liable  to  pay  to  Government  a  total  assessment  of 
Es.  705-9-2,  the  imtitution  was  exonerated  from  the  liability  to 
pay  this  assessment  and  the  liability  of  the  Government  to  pay  the 
allowance  to  the  temple  was  pro  tanto  put  an  end  to.  With  refer- 
ence to  the  remainder  of  the  allowance  the  assessment  due  to 
Government  in  respect  of  certain  r^otwary  lauds  in  four  villages 
was  directed  to  be  paid  over  thereafter  to  the  trustees  of  tho  tem- 
ple. Sami  Naik  who  was  tiken  to  be  the  then  holder  ot  these 
lands  executed  a  Muchalika  to  Government  undertaking  to  pay  the 
assessment  to  tho  temple.  The  trustees  of  the  temple  also  executed 
a  muchalika  to  Government  agreeing  to  receive  the  assessment 
due  upon  the  lands  referred  to  in  satisfaction  of  the  claim  the 
temple  till  then  bad  on  the  Government.  No  writing  passed  bet- 
ween the  trustees  on  the  one  hand  and  Sami  Naik  on  the  other. 
But  ever  since,  payments  as  contemplated  under  the  arrangement 
were  made  by  Sami  Naik  or  his  successors  up  to  the  last  revision 
of  settlement  in  the  District. 
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The  present  litigation  is  in  respect  of  moneys  claimed   to  be   Vythilinga 

due  to  the  temple   from  the  defendant  Kamachandra  Naik,  grand-  v, 

son  of  Sami  Naik,  who  in  one  of  the  Suits  (0.  S.  No.  196  of  190-)  ^^^^ek^n^^ 

is  impleaded  in  his  cliaracter  of  trustee  of  the  Enangudi  Choultry  ^  ,  "- —    . 
'^  I-.  ^   Subrahmania 

founded  by  Sami  Naik  and  endowed  with  10  velis  and  odd  of  land  Aiyar,  J, 
belonging  to  him  in  one  of  the  said  four  villages,  while  in  the  other 
(0.  S.  No.  198  of  1902)  he  is  impleaded  as  holding  in  his  own 
right  part  of  the  lands  the  revenue  of  which  is  alleged  to  have 
been  assigned  over  to  the  temple.  In  the  first  of  these  suits  the 
plaintiff  claims  Rs.  182-9-7  as  the  amount  pa^'able  per  annum  by 
the  choultry  for  3  faslis  from  1307,  and  in  the  other  R«.  219-11-8; 
payable  per  annum  by  Ramachandra  Naik  personally  for  the  three 
faslis  from  1308.  Various  contentions  of  law  and  fact  were  raised 
in  the  written  statements,  but  only  one  point  has  at  this  stage  to  be 
considered,  viz.,  whether  the  trial  of  the  contention  as  to  the  extent 
actually  in  the  possession  of  the  defendants  in  the  respective  suits  out 
of  the  lands  the  right  to  the  revenue  whereof  was  granted  to  the 
temple,  is  barred  by  the  decision  in  two  previous  suits  (0.  S,  No.  870 
of  1897  and  0.  S.  No.  50  of  1899)  brought  on  behalf  of  the  temple 
against  the  choultry  and  Ramachandra  Naik  respectively,  for  the 
recovery  of  sums  claimed  to  be  due  on  account  of  three  faslis  prior 
to  the  periods  in  question  in  the  present  suits. 

It  will  be  sufficient  to  deal  with  the  suit  against  the  choultry, 
as  the  decision  of  the  question  in  the  other  suit  practically  follows 
this.  Mr.  Krishnaswamy  Aiyar  on  behalf  of  the  plaintiff,  if  I  under- 
stood him  rightly,  suggested  that  the  plaintiff^s  claim  is  on  a 
contract  between  the  temple  and  the  choultry  under  which  the 
choultry  is  bound  to  pay  to  the  temple  a  fixed  sum  of  Rs.  182-9-7 
per  annum,  without  reference  to  the  question  of  the  possession  of 
the  Muhini  lands  by  the  choultry  or  the  extent  thereof  actually  iu 
its  hands.  This  suggestion  is  altogether  unwarranted  by  the  plaint 
as  the  following  extracts  therefrom,  which  state  the  nature  of  the 
claim,  will  show : — 

*'  3.  On  26th  November  1863,  defendant's  paternal  grand- 
father Sami  Naicker  executed  a  Muchalika  to  Her  Majesty's 
Government  stating  that  he  would  pay  to  the  said  (Sowriraja* 
perumal)  temple  irom  fasli  1273  the  sum  of  Rs.  1,117-5-8  being 
thethirva  (exclusive  ofKaval  income)  of  47  velis  18  maha  47t|+7^ 
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Vythilinga  gulis  of  lands  in  the  four  villages  of  Pandaravadi  Puliakndi  &c.,  in 
Mudaliar      ._ 

V.  Nannilam  Taluk,  just  as  he  had  been  paying  to  the  Sircar.     Under 

Naioker.'*  ^^^  agreement  relating  to  charity  and  the  partition  deed,  execute 

8  hnh"    '  ^^  ^^^  family  of  the  said  Sami  Naicker,  10  velis  18  mahs  624  guUs 

Aiyar,  J.     in  Pandaravadi  Puliakudy  village  out  of  the  lands  mentioned  in 

the  said  muchalika,  has  been  assigned  to  the  charity-choultry  in 

Bnangudi   which   was  under   the  management  of   the   said   Sami 

Naicker.     So  long  as  the  said   Sami  Naicker  was  living  he  was 

paying  to  the  temple  Rs.  182-9-7  the  balance  of  the  thirva  exclusive 

of  5  per  cent  remitted  for  vicissitudes  of  season  out  of  Rs.  192-8-5 

the  thirva  proportionate  to  the  said  lands.     After  his  death  his  son 

Venkatasubba  Naicker  was  paying  the  said  thirva  to  the  plaintiff 

on  account  of  the  temple. 

"4.  After  the  death  of  the  said  Venkatasubba  Naicker,  his 
Bon  and  heir,  the  defendant,  who  had  been  conducting  the  said 
charity,  has  paid  to  the  plaintiff  for  the  temple  the  said  thirva  in  full 
for  Fasli  1303.  He  paid  a  portion  for  Fasli  1304  and  did  not  pay 
the  balance. 

''  5.  Plaintiff  sued  the  defendant  in  0.  S.  No.  370  of  1897  in 
this  Court  in  respect  of  the  balance  due  for  the  said  Fasli  1304  and 
the  sums  due  for  Fasli  1305  and  1306  and  on  the  defence  of  the 
defendant,  decree  was  passed  in  favour  of  the  plaintiff  in  theOriginal 
Suit,  Appeal  and  Special  Appeal. 

^*  6.  After  that  he  has  not  paid  for  3  Faslis  1307,  1308  and 
1809.     In  spite  of  demands  defendant  has  been  evading  payment.'* 

The  claim  set  forth  as  above  is  based  entirely  on  the  effect  of 
the  arrangement  made  in  1863  and  what  was  done  thereunder,  and 
it  is  perfectly  clear  from  the  provisions  of  the  two  muchalikas  then 
executed  that  the  lands  the  right  to  the  revenue  whereof  was  trans- 
ferred to  the  temple,  became  /nam  lands  vested  in  the  temple.  Even 
without  the  opening  sentences  which  occur  in  both  the  documents, 
the  conclusion  as  to  the  nature  of  the  arrangement  must,  in  the 
circumstances  of  the  case,  be  as  above  stated  and  the  express 
language  of  those  sentences  puts  the  matter  beyond  all  doubt,  for 
those  passages  show  that  the  arrangement  was  made  in  accordance 
with  official  orders  on  the  subjeet  of  relieving  the  G-overnment  from 
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the  duty  of  mnking  money  allowances  to  temples  by  the  grant  of  land  ^Z**)?**?^ 
revenue  as  Inam  in  lieu  thereof.     This  being  so,  the  present  plaint  v. 

must  be  taken  to  be  one  for  the  enforcement  of  an  alleged  liability      Naioker/ 
on  the  part  of  the  choultry  to  pay  rent  to  the  temple  upon  Inam  g^^^^^"^    . 
land  the  melvaram  of  which  is  vested  in  the  temple  while  the  Kudi-     Aiyar,  J. 
varamis  vested  in  the  actual  occupant  of  the  land,  the  choultry.  In 
this  view  it  is  obvious  that  the  tenant  is  not  responsible  for  more 
than  the  rent  dneapon  the  lands  in  fact  held  by  him,  there  being  no 
contract  between  the  parties  to  pay  otherwise.     Consequently  the 
choultry  is  entitled  to  have  the  question  of  the  real  extent  of  inam 
land  in  its  possession  during  the  respective  faslis,  ascertained  and 
determined  ;  and  th js  would  have  to  be  done  even  if  in  the  previous 
suit  it  had  been  found  as  a  fact  that  the  choultry  igras  in  possession  of 
the  whole  of  the  extent  alleged  in  the  plaint,  for  such  a  finding 
relating  as  it  did  to  the  occupancy  during  the  faslis  tlien  in  question 
could  not  of  course  affect  the  matter  of  possession  in  any  succeeding 
year. 

True,  it  is  not  alleged  on  behalf  of  the  choultry  that  between 
the  period  in  question  in  the  previous  sait  and  that  for  the  rent  of 
which  the  present  claim  is  made,  any  change  in  the  matter  of  the 
possession  of  the  inam  lands  by  the  choultry  has  taken  place.  But 
this  does  not  preclude  the  choultry  from  showing  in  the  present 
litigation,  that,  in  spite  of  the  conclusions,  if  any,  on  the  point, 
arrived  at  in  the  previous  suit  the  choultry  was  in  possession  of 
less  land  than  is  asserted  on  behalf  of  the  temple  during  the  years 
here  in  question.  No  doubt  had  the  decision  in  the  previous  suit 
been  to  the  effect  that  certain  specific  parcels  constituted  part 
of  the  inam,  the  choultry  in  the  present  suit  could  not,  if  it  admitted 
the  possession  during  the  period  in  question  here  of  those  parcels, 
seek  to  make  out  that  the  parcels  were  not  inam.  Such,  however, 
is  not  the  nature  of  the  contention. 

Even  if  it  were  possible  to  maintain  that  the  view  discussed 
above  is  erroneous,  the  plea  of  res  judicata  urged  on  behalf  of  the 
temple  must  be  held  to  fail  fcr  reasons  which  I  shall  now  proceed 
to  notice.  According  to  the  plaint  in  the  former  suit  which,  except 
for  the  period  for  which  the  rent  was  claimed,  was  identical  with 
the  present,  the  choultry  had  defaulted  to  pay  the  rent  due  in  respeot 
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Vythilinga   of  10  velis  and  odd  of  temple  inam  lands  in  Pandara  vad^*!  Puliakudy 

V,  village.     In  the  written  statement  on  behalf  of  the  choultry  this 

^^Naicke^^*  ^^^  ^"  P^^*'  denied,  possession  of  7  velis  and  odd  alone  out  of  the 

—        inam  land  being  admitted.     The  written  statement  further  pointed 
Siibrahmania  i  i         ta. 

Aiyar,  J.     Out  that  the   difrerence  between   the  plamt-mentioned  extent  and 

that  admitted  in  the  written  statement  was  held  by  certain  indi- 
viduals (specified  in  the  written  statement)  ;  that  the  Government 
in  the  re-settlement  had  treated  those  lands  as  part  of  the  temple  inam 
and  refrained  from  assessing  any  revenue  thereon  on  the  obvious 
ground  of  the  liability  in  respect  of  the  rent  of  the  same  being  due 
to  the  temple;  and  that  though  the  choultry  was  in  possession  of  2 
velis  and  odd  of  lands  exclusive  of  the  admitted  7  velis  and  odd  of 
inam,  the  extent  over  the  inam  was  assessed  as  ryotwary  and  the 
choultry  made  to  pay  such  assessments  to  the  Government. 

Wich  reference  to  these  averments  the  issue  which  ought  to 
have  been  framed  was  whether  the  choultry  had  possession,  during 
the  period  in  question,  of  any  and  what  extent  of  temple  inam  land 
over  and  above  that  admitted  in  the  written  statement.  But  the 
issue  that  was  actually  framed  (the  6th  issue)  ran  as  follows : — 

"Whether  defendant  is  in  possession  of  all  the  land  that  was 
comprised  in  the  endowment  to  the  chuttram  and  of  which  the  kist 
was  assigned  or  only  of  a  portion,  and  if  the  latter,  what  is  the 
extent  of  the  portion  in  his  possession  in  his  capacity  as  manager  of 
the  chuttram  ?'\ 

This  issue  was  faulty  in  more  than  one  respect,  for,  in  the  first 
place,  whether  the  choultry  was  in  possession  of  the  whole  of  the 
endowment  granted  to  it  or  not  was  foreign  to  the  real  dispute  bet- 
ween the  parties  ;  and,  secondly,  it  implied  that  the  whole  of  such 
endowments  were  inam  lands  while  that  was  a  mnot  point.  Starting, 
however,  with  such  a  misconceived  issue,  tlie  trial  proceeded  and 
the  District  Munsif  who  tried  the  case  purporting  to  give  a  finding 
only  on  the  first  part  of  the  issue  and  in  the  affirmative,  stated  his 
reasons  for  the  conclusion  thus: — 

<<  7^  *  'f  *  It  is  defendant's  case  that  prior  to  the  recent  S(  ttle- 
ment  there  was  no  correspondence  between  putta  and  enjoyment, 
that  some  lands  included  in  his  putta  as  manager  of  the  chuttram 
were  in  the  actual  enjoyment  o|  other  persons  and  vice  versa,  that 
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nevertheless  he  paid  kist  for  lands  included  in  his  pufcta  though  not    Vythilinga 
in  his  actual  enjoyment,  as  Governmeut  did  not  levy  additional  kist        °  y/  '^ 
from  him  for  the  lands  in  his  enjoyment    but  not  included   in  his  Ramachendra 

putta,  and  that  this  anomaly  was  removed  by  the  recent  settlement        

with  the  result  that  he  is  called  upon  to  pay  kist  not  only  for  the  Aiyar,  J. 
ten  velis  and  odd  in  his  actual  enjoyment  as  manager  of  the  chutt- 
ram  but  also  for  some  lands  which  prior  to  the  settlement  were 
included  in  his  putta  but  were  not  in  his  actual  enjoyment.  In  fact 
defendant  complains  that  this  is  the  result  of  plaintiff  insisting  on 
going  accoriing  to  the  state  of  things  which  prevailed  before  the 
settlement  and  Governiuent,  according  to  the  new  state  of  things 
created  by  the  recent  settlement.  There  seems  to  be  some  force  in 
defendant's  contention  that  the  statu  quo  ante  has  been  altered  since 
the  recent  settlement.  It  is  in  evidence  that  defendant  is  now  in 
possession  as  manager  of  the  chuttram  of  the  same  lands  that  were 
in  1865  given  as  an  endowment  to  it  and  that  his  grandfather  was 
in  possession  of  inl863  when  the  assignment  of  revenue  was  made. 
His  family  has  not  since  those  years  parted  with  any  of  them,  nor 
have  they  acquired  any  new  lands  beyond  a  small  accretion  of  15 
mahs  and  odd.  Exhibit  I  which  is  the  putta  granted  to  the  chutt- 
ram before  the  recent  settlement  shows  that  the  chuttram  paid  kist 
to  Government  for  only  these  15  mahs  and  odd  ''^**^  Exhibit  II  a 
patta  granted  to  the  chuttram  subsequent  to  the  settlement  shows 
that  it  pays  kist  to  Government  for  30  acres  85  cents  of  land  *  **. 
The  state  of  things  disclosed  by  Exhibits  land  II  is  also  supported 
by  the  evidence  of  defendant  and  of  the  kurnam.  It  also  appears 
from  the  evidence  that  some  persons  are  in  possession  of  lands 
in  Puliakudy  aud  that  they  have  not,after  the  recent  settlement, 
been  paying  assessment  on  them  either  to  the  temple  or  to  Govem- 
ment.***The  total  extent  of  such  lands  appears  from  defendant's 
evidence  to  be  about  22  acres.  These  are  probably  the  lands  which 
defendant  says  were,  prior  to  the  settlement,  included  in  his  putta 
as  manager  of  the  chuttram  but  not  in  his  actual  enjoyment.  The 
difference  between  15  Mahs  and  odd  for  which  as  seen  from  Exhibit 
I  defendant  paid  kist  to  Government  before  the  settlement  and  30 
acres  85  cents  for  which  as  seen  from  Exhibit  II  defendant  now 
pays  kist  to  Government  comes  to  very  nearly  22  acres.  It  would  thus 
appear  that  if  plaintiff's  claim  for  the  kist  of  10  velis  and  odd  were 
allowed  defendant  would  have  to  pay  kist  for  22  acres  twice  over. 
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Yythilinga   Plaintiff  has  not  been  able  fco  suggest  any  reason  for  this  state  of 
Mudaliar 

V.  things  other  than  that  assigned  by  defendant  viz.,  want  of  corres- 

Naioker/*  pondence  between  putta  and  enjoyment  before  the  settlement.     De- 

^  ,  "": —        fendant  has  thus  a  real  irrievanceto  complain  of  but  it  seems  to  me 
Snbrahmania 
Aiyar,  J.     that  inasmuch  as  the  arrangement  evidenced  by  Exhibits  A  and  B 

was  made  by  the  Government  with  the  trustees  of  the  temple  and 

Sami  Naicker  on  the  supposed  correspondence  of  all  the  iands  in 

.  Sami  Naicker's  putta  for  the  village  of  Puliakudy  with  those  in  his 

actual  enjoyment,  the  present  trustee  of  the  temple  has  no  right  to 

insist   upon   defendant's  adherence  to  that  arrangement  till  it  is 

recast  by  Government  in  the  light    of   the  facts   disclosed  in    the 

recent  survey  and  settlement.     It  is  for  defendant  as  manager  of 

the  chuttram  to  move  the  Government". 

So    far   as    I   am   able   to    understand    the   District  Munsif's 

meaning,  his  conclusion  seems  to  have  been  not  that  the  choultry 

was  in  possession  of  the  extent  of  inam  land  which  it  contended  it 

had  not  possession  of,  but  that  the  choultry,   having    till   prior    to 

the  re-settlement  been  making  payments  on  the  footing  that  it  had, 

the  temple  was  entitled  to  insist  upon  the  choultry  continuing  to  pay 

on  the  same  footing  until  mattei's  were   set   right   by   Government 

^vhose  stttlemeut    proceedings    ha  J,    as   he    said,   the   effect    oi 

making  the  choultry  pay  twice  over  in  respect  thereof,  that  is  to  say, 

to  the  temple  on  the  one  hand  and  to  the  Government  on  the  other. 

This  conclusion  is  of  course  absolutely  beside  not  only  the     real 

issue  in  the  case  pointed  out  above  but  also    the   issue   which   was 

raised.     It  is  impossible  to  understand  how  anything  done  in  the 

re-settlement  could   have  affected  the  rights  and  liabilities  of   the 

institutions,  the  temple  and  the  choultry,  inter   se   and   how    those 

rights  and  liabilities  could  be  treated  as  in  any  way  dependent  on 

the  action  to  be  taken  by  the  Government  in  the  matter.     If  the 

land  held  by  the  choultry  over  and  above  the  admitted  7  and  odd 

velis  were  the  inam   of  the   temple,     that    institution   could   not 

possibly  be  prejudiced  by  the  Government  erroneously     classifying 

it   as   ryotwary,  and   the   choultry  would  be  bound   to   pay  the 

temple  the  assessment  thereon  in  spite  of  such  erroneous  classifica:- 

tion.     If,  on  the  contrary,  those  lands  were  not  part  of  the  inam 

but  really  ryotwary,  the  claim  of  the  temple  was  unsustainable. 

And  in  either  view  there  was  nothing  the  Government  coiild  do 

\ 
\ 
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which  would  touch  the  relations  between  the  two  institutions  coiibo-    ^5^*11^8^ 

Muaaiiar 

quent  on  the  arrdngeioent  of  1863.     This  manifest  aspect  of  the  v. 

question  was  somehow  completely  ignored  by  the  District  Munsif .         Naioker. 

Turning  next  to  the  findings  of  the  Subordinate  Judge  who     Ai^ar,  jT* 
heard  the  case  in  appeal^  curiously  enough  it  was  neither  the  6th 
issue  as  framed  nor  the  issue  which  ought  properly  to  have  been 
raised  in  the  suit,  that  he  proceeded  to  consider.     The  points  for 
determination  were  stated  by  him  to  be, 

'*  Whether  defendant  is  entitled  to  be  relieved  from  paying  the 
revenue  on  lands  which  he  says  he  is  not  in  possession  of ,  and,  if  so, 
how  much  is  to  be  remitted." 

Paragraphs  9  and  10  of  his  judgment  which  are  directly  devot- 
ed to  the  discussion  of  the  points  so  raised  are  as  follows: — 

*'  9.  All  that  the  defendant's  family  owned  in  the  village 
having  been  endowed  to  the  chuttrum  and  the  revenue  on  the 
whole  having  been  undertaken  to  bo  paid  and  paid  up  to  1893  it 
lies  upon  defendant  to  show  how  the  enjoyment  of  two  velis  and. 
odd  passed  to  the  other  persons  named  by  him  and  there  is  not  a 
particle  of  evidence  on  this  h^ad.  The  defendant's  vakil  cannot 
explain  the  same  at  the  hearing.  The  Eurnam  examined  as  defend- 
ant's 1st  witness  confesses  that  he  does  not  know  how  enjoyment 
passed  to  the  others  and  that  two  crops  assessment  on  the  whole  ten 
velis  and  odd  together  with  road-cess  on  the  whole  is  leived  from 
defendant  alone.  He  is  a  Kurnaui  of  about  11  years  sta.nding.  It 
is,  therefore,  not  tLe  concern  of  the  trustee  to  t^ike  cognizance  of 
the  arrangement,  if  any,  that  defendant  has  made  in  respect  of  en- 
joyment of  portions  behind  his  back  and  without  his  express  or 
implied  concurrence. 

"  10.  It  is  said  that  defendant  holds  7  velis  and  odd  of  the 
chuttram  land  and  30  acres  85  cents  of  other  lands  for  which  he  pays 
revenue  to  Government  and  that  if  he  pays  to  the  pagoda  for  a 
larger  extent  than  7  velis  and  odd  he  would  be  paying  both  to  the 
pagoda  and  to  the  Government  for  the  difference.  The  hardship  is 
not  real  for  the  simple  reason  that  the  portion  which  he  says  he  has 
not  got  is  not  what  the  Court  will  recognise." 
a 
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Vythilinga  The    reasoning   of  the   Subordinate  Judge  is  to  my  mind  so 

V.  deficient  in  clearness  and  coherence  as  to  make  it  impossible  for  me 

^Naioker.  ^^^  say  with  confidence  what  precisely  he  meant  to  lay  down.     The 

,  T"    .    ninth  paragraph    would  seem  to  imgly  that  the  choultry   having 

Aiyar,  J.     admitted  that  prior  to  the  resettlement  it  actually  held  ten  and  odd 

velis  of  inam  land,  and  having  failed  to  show  that  two  and  odd 

velis  thereof  got  out  of  its  possession  the  presumption  was  that  the 

same  state  of  things  continued.     This  would  have  been  somewhat 

pertinent  had  he  raised  as  the  point  for  determination  the  question 

of  fact — whether  the  choultry  was  in  possession  of  two  and  odd 

velis  of  inam  land  which  it  denied  it  had. .   But  as  framed  by  him 

the  question  was  apparently  one  of  law — whether  the  choultry  could 

be  allowed  to  aver  non-possession   as  a  ground  for  exoneration  in 

respect  of  the  rent  thereof — and  his  answer  to  this  question  in  the 

negative  would  seem  to  be  contained  in  the  passage  : — 

*'  that  portion  which  the  defendant  says  he  has  not  got  is  not 
what  the  Court  will  recognise.^' 

The  reason  for  this  refusal  to  *  recognise Hhat  the  choultry  had" 
not,  as  it  asserted,  2  and  odd  velis  of  temple  inam  land  in  addition 
to  what  it  admitted  it  had,  was,  that  prior  to  the  resettlement  it 
had  continued  to  make  payments  on  a  contrary  footing.  Surely 
such  a  conclusion  was  on  the  very  face  of  it  wrong  since  however 
much  the  previous  payment  may  have  been  evidence  in  relation  to 
the  question  whether  the  two  and  odd  velis  of  land  in  the  possession 
of  the  choultry  was  or  was  not  inam,  it  wis  incapable  of  being 
treated  as  anything  more  than  an  admission  by  conduct  and  could 
not  have  barred  the  choultry's  right  to  show  the  truth. 

Be  this  as  it  may,  it  is  sufficient  to  note  that  the  ground  on 
which  the  Subordinate  Judge  decreed  the  claim  was  different  from 
that  adopted  by  the  District  Muiisif  and  inconsistent  with  it,  since 
according  to  the  Munsif  the  liability  of  the  choultry  was  subject  to 
alteration  by  what  the  Government  was  supposed  to  be  entitled  to 
do  on  the  application  of  the  choultry  while  according  to  the  Subor- 
dinate Judge  the  choultry  was  precluded  from  claiming  exoner- 
ation under  any  circumstances. 

The  case  then  went  on  second  appeal  and  that  appeal  was 
dismissed,  the  High  Courts  observing  simply  **  we  see  no  reason  to 
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differ  from  the  Court  below/'     The  findings  and  conclusions  of  the    Vythil&iga 

^  J  .  .  -111.  Mudaliar 

Courts  below  having  been  dififere  t  and  inconsistent  with  each  other,  v. 

it  could  not  be  taken  that  this  Court  meant  to  express  concurrence    ^Naickor.'^ 

with   such  contradictory  decisions.     The  proper  view  is  that  the     ;  "7* 

Sabrahmania 
decree  in  which  both  the  Courts  concurred  was  accepted  as  right.     Aiyar,  J. 

Being  the  final  decision  in  the  case,  from  its  very  nature  it  cannot 

operate  as  an  estoppel  with  reference  to  the  question  now  in  issuoi 

assuming  that  it  was  also  treated  in  this  Court  as  in  issue  then  »nd 

was  discussed  before  it.     The  reason  is  that  the  decision  is  wanting 

in  that  certainty  which  is  an  essential  element  in  the  case  of  every 

estoppel,  the  uncertainty  consisting  in  that  it  does  not  appear,  and 

in  the  circumstances,  cannot  be  mide  to  appear,   what   the  precise 

ground  or  grounds  were  on  which  the  affirmation  of  the  decree  was 

in  this  Court  rested — whether  that  assign e  1  by  the  District  Muusif 

— or  that  taken   by  the  Subordinate  Judge— or  the  High  I'ourt's 

own  coiijlu>ion  (if  any  such  were  possible  at  that  stage)  on  the 

question  of  fact  referred  to  as  properly  arising  between  the  parties. 

The  observations  of    Field,  J.,  who  deliveied  the  opinion  of  the 

Supreme  Court  of  the  United  States  in  RusseM  y.Place^  are  here  so 

pertinent  that  I  quote  them  at  some  length.     He  said  : — 

'*  It  is  undoubtedly  settled  Uw  that  a  judgment  of  a  Court  of 
competent  jurisdiction  upon  a  question  directly  involved  in  one  suit 
IS  conclusive  as  to  that  question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it  must  appear, 
either  upon  the  face  of  the  record  or  be  shown  by  extrinsic  evidence 
that  the  precise  question  was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this  head  in  the  record — as  for 
example  if  it  appear  that  several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the  judgment  may  have  been 
passed  without  indicating  which  of  them  was  thus  litigated  and  upon 
which  the  judgment  was  rendered — the  whole  subject  matter  of  the 
action  will  be  at  large,  and  open  to  a  new  contention  unless  this 
uncertainty  be  removed  by  extrinsic  evidence  showing  the  precise 
point  involved  and  determined.  To  apply  the  judgment,  and  give 
effect  to  the  adjudication  actually  made,  when  the  record  leaves 
the  matter  in  doubt,  such  evidence  is  admissible. 

1.    94  U.  S.,  p.  606  at  p.  608L 
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VytW!mg»  «  Thus  in  the  case  of  the  Washington  Alexandria  &c.,  Steam 

Mndaliar  ^ 

V.  Packet  V.  Sickles^  a  verdict  and   jad>^inent   for  the  plainiiff  in  a 

Naioker.  prior  action  against  the  same  defendant  on  a  declaration  containing 
Siibr^mania  ^  sp®^^®'!  count  upon  a  contract,  and  the  common  counts,  was  held 

Aiyar,  J.  by  this  Court  not  to  be  conclusive  of  the  existence  and  validity  of 
the  contract  set  forth  in  the  special  count,  because  the  verdict 
might^have  been  rendered  without  reference  to  that  count,  and 
only  upon  the  common  counts.  Extrinsic  evidence  showing  the 
fact  to  have  been  otherwise  was  necessary  to  render  the  judgment 
an  estoppel  upon  those  points. 

"  When  the  same  case  was  before  this  Court  the  second  time. 
Packet  Co>  v.  Sicklev^y  the  general  rule  with  respect  to  the  conclu- 
siveness of  a  verdict  and  judgment  in  a  former  suit  between  the 
same  parties,  when  the  judgment  is  used,  in  pleading,  as  an  estop- 
pel, or  is  relied  upon  as  evidence,  was  stated  to  be  substantially 
this :  that,  to  render  the  judgment  conclusive,  it  must  appear  by 
the  record  of  the  prior  suit  that  the  particular  matter  sought  to  be 

concluded  was  necessarily  tried  or  determined, that  is,  that  the 

verdict  in  the  suit  could  not  have  been  rendered  without  deciding 
that  matter  :  or  it  must  be  shown  by  extrinsic  evidence,  consistent 
with  the  record,  that  the  verdict  and  judgment  necessarily  involved 
the  consideration  and  determination  of  the  matter*  *  *. 

"  The  record  is  not  unlike  a  record  in  an  action  for  money  had 
and  received  to  the  plaintiff's  use.  It  would  be  impossible  to 
affirm  from  such  a  record,  with  certainty,  for  what  moneys  thus 
received  the  action  was  brought,  without  extrinsic  evidence  show- 
ing the  fact ;  and,  of  course,  without  such  evidence  the  verdict  and 
judgment  would  conclude  nothing,  except  as  to  the  amount  of 
indebtedness  established. 

*^  According  to  Coke,  an  estoppel  must  *  be  certain  to  every 
intent' ;  and  if  upon  the  face  of  a  record  anything  is  left  to  conjec- 
ture as  to  what  was  necessarily  involved  and  decided,  theie  is  no 
estoppel  in  it  when  pleaded;  and  nothing  conclusive  in  it  when 
offered  as  evidence.    See4tfcen  v.  Peck* ,  and  Hoohr  v  ilnlbard*. 

I.    84  Howttd.  8.    25  Vermont  260. 

8.    «Walli«)|680.  4,    12SMaaa.245. 
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Hira  Lall  v.  Ganesha  Pershad  and  others^  is  another  high    Vythilinga 
authority  on  the  point.     There  S.  B.  andM.  had  sold  a  talaka  to    ^"'^^^'^'^ 
Gr  reserving  to  themselves  a  certain  portion  of  that  taluka  subject  R^a<^^^n<^»^ 

to  the  agreement  that  they  were  to  pay  no  rent  for  the  portion        

reserved  nor  the  Government  revenue,  but  that  the  Government  Aiyar,  J. 
revenue  was  to  be  paid  by  the  vendee.  The  original  vendors  sold 
a  part  Ol  the  reserved  property  to  the  plaintifE  in  the  action  and 
the  defendants  were  the  vendees  from  G's  widow  of  what  had  been 
sold  to  G.  The  plaintiff  nought  to  establish  that  the  agreement 
between  the  original  vendors  and  the  original  vendee  was  binding 
on  the  defendants  and  that  they  were  bound  to  indemnify  him  in 
respect  of  the  payment  of  the  Government  revenue  on  tjie  reserved 
property  or  such  portion  thereof  as  he  possessed.  A  judgment 
which  had  been  previously  obtained  by  the  original  vendors  aurainst 
the  widow  of  G  for  possession  of  the  reserved  land  exempt  Jrom 
the  payment  of  revenue,  was  relied  on  as  an  estoppel.  The  Judicial 
Committee  rejected  this  contention  and  Sir  Robert  P.  Collier  who 
delivered  the  judgment  said: — 

"  The  plaintiff  is  right  in  contending  that  this  was  a  suit  bet- 
ween the  same  parties  in  estate,  relating  in  a  great  degree  to  the 
same  subject  matter,  and  in  relying  on  it  as  far  as  he  can  as  an 
estoppel.  It  remains  to  ascertain  what  the  real  effect  of  the  judg- 
ment in  that  suit  was.  The  claim  was  "for  a  declaration  of  right 
and  proprietary  possession  exempt  from  the  payment  of  the  rate- 
able rent  (by  prohibiting  the  defendant  from  demanding  the 
rateiiblf  revenue)".  And  the  point  decided  in  the  Sudder  Court 
is  thus  stated ;—"  The  Court  for  the  above  reasons  reverse  the 
decision  of  the  Principal  Sudder  Ameen,  and  decree  in  favour  of 
the  appellants  for  possession  of  the  land  exempt  from  the  payment 
of  revenue  and  vjOHilat  to  the  amount  claimed  by  them.*' 

"  It  appears  to  their  Lordships  that  this  judgment  is  ambigu- 
ous in  one  or  two  respects.  It  does  not  appear  definitely  on  the 
face  of  it  whether  it  was  adjudged  that  the  cluimto  be  indemnified 
for  the  payment  of  Government  revenue  related  to  the  then  impend- 
ing revenue  setthment  which  the  parties  may  perhaps  be  assumed 

1.    L.  B.,  9  I.  A.  p.  64. 
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Vythiimga  to  hav«  had  in  contemplation  when  they  entered  into,  the  agree- 
V.  ment  or  whether  it  related  to  the  next  settlement  or  to  any  subse- 
^^"xtic^ker^'^^  quent  settlement.  The  judgment  might  be  consistent  with  either 
view.  Further  it  does  not  appear  whether  the  effect  of  the  judg- 
ment is  simply  to  render  the  defendant  Mussamat  Dulham  Begum, 
Uable  to  indemnify  the  plaintiffs  in  respect  of  the  reserved  rent,  or 
whether  the  contract  of  indemnity  is  to  be  taken  to  run  with  the 
land,  and  to  bind  all  persons  who  may  be  hereafter  in  possession 
of  it  under  any  title  whatever.  Mussamat  Dulham  Begum  would 
seem  to  be  the  widow  of  G  and  thus  to  have  been  a  representative 
of  the  purchaser  bound  by  his  undertakings  but  it  would  by  no 
means  follow  that  the  land  is  to  be  bound  in  whosesoever  hands  it 
may  hereafter  come  by  purchase  or  otherwise.  The  judgment  thus 
ambiguous  is  applied  almost  wholly  to  the  construction  of  the 
ihrarnamah  which  the  Court  did  not  look  at.  If  this  ikrainamfth 
had  been  produced  in  the  present  suit  their  Lordships  might  by 
applying  the  judgment  to  the  terms  of  it  have  been  able  to  deter- 
mine the  effect  of  that  judgment;  but  in  the  absence  of  the  ikrar- 
namah  which  the  plaintiff  has  not  produced  and  the  non-production 
of  which  he  has  not  accounted  for,  their  Lordships  are  unable  to 
construe  the  judgment  in  the  sense  in  which  the  plaintiff  seeks  to 
have  it  construed/' 

To  sum  up,  my  conclusion  is,  that  there  was  no  determination 
in  the  previous  suit  of  the  question  whether  the  choultry  held 
more  of  the  temple  inam  land  than  it  admitted  then  and  admits 
now,  secondly,  that  the  decision  of  this  Court  owing  to  the  uncer- 
tainty as  to  the  ground  thereof  cannot  be  availed  of  as  an  estoppel 
in  the  matter ;  and  thirdly,  that  even  assuming  it  were  possible  to 
show  that  the  question  referred  to  was  determined  in  favour  of  the 
appellants  with  reference  to  the  rent  for  the  period  to  which  that 
suit  related^  that  would  not  bar  the  respondent  from  raising  it 
again  with  reference  to  the  period  to  which  the  present  suit  relates 

1  would  therefore  dismiss  the  appeals  with  costs.  | 

Sake  A  RAN  Nair,  J. : — I  concur.  i 
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IN  THE  HIGH  COURT  Ob^  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Bliabh vam  Aiyangar. 
Ramachandra    Aiyar  ...  ...     Petitioner''*'     m      both 


[Defendant)' 


V, 


Subramania  Ghettiar  and  another  ...     Respondents    in     both 

[Assignee  of  the  decree 
and  plaintiff). 

Civil  Procedure  Code  8.  232 — Right  of  transferee  decree  holder — Xo  upplicaHon  merely     Ramaohen- 
for  recognizing  transfer — Application  for  eacecution.  Aiyar 

X  feransforee  decree-holder  can  (»nly  apply  to  execute  the  decree  under  S.  232,  C.    8^^>ra»nania 
P.  C.     He  can  make  no  application  merely  for  recognising  him  as  transferee  and  there 
18  no  provision  of  law  requiring  the  court  to  recognise  the   validity  of  the  transfer 
before  the  transferee   applies  for  execution. 

Petitions  under  Section  25  of  Act  IX  of  1887  praying  the  High 
Court  to  revise  the  orders  of  the  Subordinate  Judge's  Court  of 
Kiimbakonam,  on  Mis.  Application  Nos.  1(540  and  1639  of  1900 
in  Small  Cause  Suits  Nos.  1400  and  1399  of  1891  respectively. 

B.  Subrahmanya  Aiyar  for  petitioner. 

S.  Kasturiranga  Aiyangar  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT : — There  is  no  provision  of  law  which  requires 
the  Court  to  recognize  the  validity  of  the  transfer  of  a  decree 
before  the  transferee  can  apply  under  S.  232,  C.  P.  C,  to  exe- 
cute the  decree.  The  only  application  which  a  transferee  who, 
according  to  the  definition  of  the  term  decree-holder  is  himself  a 
decree-holder,  can  make  is  an  application  under  S.  232,  C.  P.  C, 
for  execution  of  the  decree  and  he  cannot  make  an  application 
to  the  Court  merely  for  recognizing  him  as  transferee  of  the  decree. 
The  revision  petitions  are  dismissed  with  costs. 


*  C.  B.  P.  No8. 226  and  227  of  1908.  10th  November  1903. 
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IN  THE  HIGH  COURT  OF  JDDIGATURK  AT  MADRAS. 

Present : — Sir  S.  Subrahrnani.i  Aiyar,  Officiating  Chief  Justicet 
and  Mr.  Justice  Russell. 

S.  Ramasami  Reddi        ...  ...     Appellant*  ((Pe/i^iowc/-). 

Ramasami    Letters  Patent  S.  15 — Judgment  in  a  criminal  trial^Secvrity  for  keeping  lite  peace ^ 
Keddiy  Criminal  trial. 


♦n  ft. 


Per  Sir  SubraUtnania  Aiyar,  Officiating  Chief  Justice :—' 

An  order  of  a  ma^strate  requring  a  perBon  to  gfive  security  for  keeping  the  peace 
under  S.  107  of  the  Cr.  P.  C.  is  a  "  Criminal  trial"  and  any  order  passed  on  appeal 
or  in  revision  in  conr.cction  with  sucli  a  proceeding  by  a  single  Judge  of  the  High 
Court  is  an  order  passed  in  a  Criminal  trial  and  no  appeal  will  lie  under  S.  15  of 
the  Letters  Patent. 

Per  Ru88cl  J. :—  An  order  of  a  Bingle  Judge  refusing  to  interfere  in  revision  with 
an  order  pa«8ed  by  a  Magistrate  requiring  security  to  bo  taken  under  S.  107  of  the 
Cr.  P.  C,  is  not  a  "  Judgment*'  under  S.  16  of  the  Letters  Patent. 

Appeal  under  S  15  of  the  Letters  Patent  against  the  order  of 
the  Hon'ble  Mr.  Justice  Benson  in  Cr.  Rn.  Case  No.  330  of  1^03  pre- 
ferred agninst  the  order  of  the  District  Magistrate's  Court  of 
Madura,  dated  9th  February  1903  in  D.  Dis.  171  of  1903. 

Mugl. 

l\  S.  iSivaswainy  Aiyar  for  appellant. 

The  Court  delivered  the  following 

JUDGMENTS:— Tfce  Officiating  Chief  Justice  :— The  peti- 
tioner was  ordered  by  the  Head  Assistant  Magistrate  of  Madura  to 
furnish  securty  for  keeping  the  peace  under  S.  107  of  the  Criminal 
Procedure  Code.  On  appeal  to  the  District  Magistrate  the  order 
was  confirmed.  The  application  for  revision  of  the  said  order  came 
on  before  Mr.  Justice  J^enson  and  was  rejected,  apparently  on  the 
ground  that  Eufficient  cause  was  not  shown  for  the  interference  of 
the  court  by  way  of  revision.  The  present  petition  purports  to  be 
an  appeal  against  the  order  of  the  learned  Judge. 

The  first  question  is  whether  an  appeal  lies  in  the  matter, 
and  it  depends  upon  whether  the  order  as  to  security  is  or  is  not 
one  in  a  criminal  trial  within  the  meaning  of  8.  15  of  the  Letters 
Patent.  In  construing  these  words,  it  is  scarcely  necessary  to  say 
that  it  is  not  admissible  to  refer  to  and  rely  on  the  provisions 

*  L.  P.  A.  No.  60  of  1908.  30th  Norember  1903. 
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of  the  Code  of  Criminal  Procedure  to  which  we  were  referred  in  „^??*?*°^^ 

.    Beddi,  %n  re, 

the  coarse  of  the  argument,  I  do  not,  however,  wish  it  to  be 
understood  that  if  in  interpreting  the  Letters  Patent,  reference  to 
the  Code  of  Criminal  Procedure  were  admissible,  that  would  lead 
to  a  variation  of  the  conclusion  at  which  I  have  arrived  in- 
dependently of  the  Code.  Turning  now  to  the  Letters  Patent  there 
is  nothing  in  S.  15  or  in  any  other  section  thereof  to  show  that 
the  words  'Criminal'  and  'Criminal  trial'  are  used  in  any  other  than 
their  general  and  ordinary  sense  as  used  in  law.  That  the  pro- 
ceedings of  the  Magistrate  with  reference  to  the  security  taken 
from  the  petitioner  are  proceedings  in  a  criminal  matter  or  cause 
admits  of  no  doubt.  The  very  object  of  the  proceeding  is  the 
predication  of  certain  crimes  about  to  be  committed  with  reference 
to  the  public  place,  and  it  ia  the  likelihood  of  a  disturbance  of 
public  tranquillity  that  gives  the  coart  jurisdiction.  It  is  obvious 
that  proceedings  of  this  character  held  before  criminal  courts  can 
be  nothing  but  criminal  proceedings. 

This  was,  if  I  understood  Mr.  Sivaswami  Aiyar  rightly,  hard- 
ly  denied.  What  he  strongly  contended  for  was  that  the  investiga- 
tion in  question  by  the  Magistrate  was  not  a  trial.  Now  that  term 
according  to  the  passage  from  the  institutes  quoted  in  Wharton's 
Law  Lexicon  means  "the  ex£^mi nation  of  a  cause  civil  or  criminal 
before  a  Judge  who  has  jurisdiction  over  it,  according  to  the  laws 
of  the  land."  The  explanation  of  the  same  term  in  Stroud  on  the 
authority  of  the  observations  of  Field  J.  in  Gath  v.  Howarth^  is 
that  it  is  the  ''  conclusion  by  a  competent  tribunal  of  questions  in 
issue  in  legal  proceedings  whether  civil  or  criminal.'^  Again  in 
Bouvier's  Law  Dictionary  the  term  is  stated  on  the  authority  of  a 
decision  in  Massachusetts  to  mean  ''  the  examination  before  a  com- 
petent tribunal  according  to  the  laws  of  the  land  of  the  facts  put 
in  issue  in  a  cause,  for  the  purpose  of  determining  such  issue ". 
These  citations  express  in  different  words  precisely  the  same  idea, 
and- testing  the  present  case  with  reference  to  it,  but  one  conclusion 
is  possible.  The  person  before  whom  the  proceedings  are  con- 
ducted is  a  Judge  in  every  sense  of  the  term  ;  they  commence  by 
information  laid  before  him ;  the  law  prescribes  notice  thereof  to 
the  accused  party ;  evidence  has  to  be  recorded  in  his  presence 
and  judgment  given ;  if  the  security  or  bail  required  to  be  fur- 

1.    28  S.J.  427;  W.N.  (84)  99. 
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Bamasamt   nished  is  not   forthcominff,  imprisonment  follows   as  a  matter  of 

Beddi,  in  re.  o»        r 

course :  finally  an  appeal  is  allowed  in  the  matter.  If  a  proceed- 
ing involving  these  requisites  and  incidents  is  not  a  trial,  it  is  im- 
possible to  see  what  it  is.  I  have  no  hesitation,  therefore,  in  holding 
that  the  order  of  the  magistrate  requiring  security  was  an  order 
in  a  criminal  trial  and  consequently  any  order,  which  may  be  passed 
on  appeal  or  in  revision  in  connection  with  such  a  proceeding  is 
also  an  order  in  a  criminal  trial.  I  would  accordingly  reject  this 
petition. 

Russell,  J. : — ^I  am  of  opinion  there  is  no  "  Judgment"  in  this 
case  and  therefore  there  is  no  appeal  under  S.  15  of  the  Letters 
Patent.  Vide  a  decision  of  a  Bench  of  this  Court  in  Letters  Patent 
Appeal  No.  37  of  1903  following  previous  reported  decisions  on 
the  same  point. 

I  express  no  opinion  on  the  question  whether  the  proceedings 
in  the  lower. Court  were  a  trial  or  not. 

I  think  the  appeal  should  be  rejected. 


IN  THE  HIGfH  COURT  OF  J  IDICATURB  AT  MADRAS. 
Present : — Sir  Charles  Arnold  White,  Chief  Justice. 
and  Mr.  Justice  Moore. 

Mulji  Dhanji  Seit  and  another  Appellants*" 

V.  {Plaintiffs). 

The  Southern  Mahratta  Railway  Company, 
Limited,by  its  Agent  and  Manager  at  Dharwar 
and  the  Madras  Railway  Company  by  its  Agent 
and  Manager  at  Madras  .. .  ...  ...     Respondents. 

{Defendants), 

Molji  Dbanji   RaiUoay  Company — *^  Rittk  Note'' ^Qoods  lost  in  transit — Exemption  from  liability— 
®®^^  Onus  of  proof. 

The  Southern         Where  goods  are  carried  by  a  Railway  Company  under  the  terms  of  a  ^  Risk 
BaUway       ^ote**  (by  which  the  Railway  Company   is  not   liable   for  any  loss,  dostraction  or 
Company,     deterioration  of  or  damapre  to  the  goods  before,  during,  or  affcerjtransit)  tlie  Railway 
Company  is  not  liaMe  for  failure  to  deliver  the  goods  if  they  are  lost  in  transit. 

If  the  consignor  should  assert  that  the  goods  wore  not  lost  but  were  delivered 
to  a  wrong  person,  the  onus  lay  upon  him  to  prove  his  case. 

•  S.  A.  No.  ie76  of  1901.  20th  Angost  1903. 
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Tho  onna  is  on  the  plaintiff  (consignor)  to  show  that  the  circumstances  nnder  Mnlji  Dhanji 
which  the  goods  disappeared  were  not  such  as  to  amount  to  '*  loss"  within  the  mean-  ^ 

ing  of  the  **  Risk  Note."  The  Southern 

The  Railway  Company  is  not  bound  to  show  by  affirmative  evidence  that  it  has      J^hratta 
lost  the  goods.  Company. 

Second  appoal  from  the  decree  of  the  District  Court  of  South 
Malabar  in  A.  S.  No.  42  of  1901  presented  against  the  decree  of 
the  Court  of  the  Addl.  District  Munsif  of  Calicut  in  0.  S.  No.  220 
of  1900. 

J,  G.  Smith  for  appellants. 

C.  F.  Napier  (with  Barclay,  Orr,  David,  Brighiwell,  and 
Moresbey)  for  respondent. 

The  Court  delivered  the  following 

JUDGMENTS  r—TAe  Chief  Jwflicei^Tho  first  question  for 
determination  in  this  appeal  is  whether  on  tho  facts  found,  the 
defendant  companies  are  protected  from  liability  by  reason  of  the 
t^rms^of  the  special  contract  described  as  a  Bisk  Note  Form  B 
subject  to  which  the  plaintiff's  goods  were  carried  by  the  defend- 
ants»     The  contmct  is  in  these  terms  : — 

T.K.Station,  5— 10— 99. 

"  Whereas  tho  consignment  of  162  bags  grain  tendered  by  me 
(us);  as  per  forwarding  order  No.  4  of  this  date^  for  despatch  by 
the  S.  M.  Railway  administration  or  their  transport  agents  or 
carriers  to  Calicut  Station,  and  for  which  I  (we)  have  received 
Railway  Beceipt  No-  4  of  same  date,  is  charged  at  a  special 
reduced  rate  instead  of  at  the  ordinary  tariff  rate  chargeable  for 
SDch  consignment.  I  (wej,  the  undersigned,  do  in  consideration  of 
such  lower  charge,  agree  and  undertake  to  hold  the  said  Railway 
admiiiistration,  and  all  other  Bail  way  administrations  working  in 
connection  therewith  and  also  all  other  transport  agents  and 
carriers  employed  by  them  respectively,  over  whose  Bailways  or 
by  or  through  whose  transport  agency  or  agencies  the  said  goods 
or  animals  may  be  carried  in  transit  from  Tumkur  Station  to 
Calicut  Station  harmless  and  free  from  all  responsibility  for  any 
loss,  destruction  or  deterioration  of,  or  dama^a^e  to,  the  said  consign- 
ment from  any  cause  whatever  before,  during  and  after  transit 
over  the  said  Railway  or  other  Railway  lines  working  in  connection 
therewith  or  by  any  other  transport  agency  or  agencies  employed 
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Mulji  Dbanji  by  them  respectively  for  the  carriage  of  the  whole  or  any  part  of 

Seit 
▼.         the  said  consignments. 
The  Southern  "  Siomature  of  Sandu  Basappa/' 

Mahratta  •      ^ 

RaUway  Xho   first   defendant    (company)    in    their  written   statement 

Company*  *       •»  / 

admit  that  161  bags  of  raggi  and  one  bag  of  cholam  were  received 
by  them  from  the  2nd  plaintiff  at  Tumkur  for  carriage  to  Calicut. 
Thoy  say  that  the  consignment  reached  Bangalore  and  was  there 
transhipped  into  the  waggons  of  the  second  defendant  company. 
The  second  defendant  company  in  their  written  statement  deny 
that  the  plaintiff's  goods  arrived  at  Calicut  on  October  16th  as 
alleged  in  the  plaint.  They  admit  that  a  consignment  of  grain 
loaded  in  a  waggon  the  number  of  which  had  been  changed  from 
352  to  1327  in  accordance  with  instructi<»ns  received  from  the 
Bangalore  City  Station  reached  Calicut^  and  that  the  1st  plaintiff's 
agent  claiming  the  goods  in  waggon.  No.  1327  and  producing  a 
receipt  note  for  162  bags  of  grain  tliey  began  to  deliver  the  goods 
to  the  plaintiff,  that  after  the  delivery  to  the  plaintiff  had  com- 
menced one  Abdul  Karim  claimed  the  bags  as  his,  pointing  out 
that  they  bore  his  private  marks.  They  say  that  the  Bangalore 
city  station  subsequently  telegraphed  to  the  Station-master  at 
Calicut  that  the  consignment  in  Invoice  No.  25  (the  plaintiff's 
invoice)  had  been  loaded  in  waggon  No.  352  and  not  in  waggon 
No.  1327  and  that  the  latter  contained  the  goods  of  Abdul  Karim, 
and  they  further  say  ''  the  consignment  under  Invoice  No,  25  does 
not  appear  to  have  ever  arrived  at  Calicut  station.'^  The  receipt 
note  referred  to  in  the  written  statement  is  "  Railway  receipt  No.4 
mentioned  in  the  *'  Risk  note." 

The  plaintiff's  invoice  shows  that  his  goods  viz.,  161  bags  of 
raggi  and  1  bag  of  cholam  rice  loaded  into  waggon  852,  and 
the  2nd  defendant  company  appear  to  admit  in  their  written 
statement  that  the  original  number  of  the  waggon  which  carried 
the  goods,  which  were  delivered  to  Abdul  Karim  at  Calicut  was 
352.  It  is  not  stated  in  the  written  statement  when  the  number 
was  changed  into  1 327  or  why  it  was  changed  and  there  does  not 
appear  to  be  any  evidence  on  the  point.  The  plaintiff's  case  as 
set  up  in  their  plaint  was  that  the  goods  were  fraudulently  delivered 
to  Abdul  Karim  by  the  servants  of  the  second  defendant  company, 
but  the  case  of  fi-audulent  deUvery  does  not  seem  to  have  been 
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seriously  pressed  in  either  of  the  lower  courts.     The  lower   appel-  Mulji  Dhanji 

late  court  finds  as  a  fact  that  the  plaintiff's  goods  were  lost  in  transit.         v. 

The  onus  was  on  the  plaintiffs  to  prove   their  case,  mz.,  that   the     m^iJJ^^"* 

goods  which  reachedCalicut  and  were  delivered  to  Abdul  K-'\rim,were      Railway 

Company, 
their  goods.     They  failed  to  do  this.     S.  76  of  the  Indian  Railways 

Act^  no  doubt,  provides  that  in  a  suit  against  a  Bailway  adminis- 
tration for  loss  of  goods,  it  shall  not  be  necessary  for  the  plaintiff 
to  prove  how  the  loss  was  caused.  But  the  plaintiff's  case  is  that 
the  goods  were  not  lost  inasmuch  as  they  were  misdelivered  and 
that  the  company  are  liable  notwithstanding  the  special  contract. 
We  cannot  in  second  appeal  disturb  the  finding  of  fact  of  the  lower 
appellate  court  unless  we  are  satisfied  there  is  no  evidence  to  support 
it.  The  evidence  adduced  on  behalf  of  the  defendants  by  which 
they  sought  to  prove  the  circumstances  in  which  the  plaintiff's 
goods  were  lost,  is  no  doubt  meagre  and  confused,  but,  seeing 
that  the  plaintiffs  failed  to  prove  the  case  upon  which  they  relied, 
viz.,  wrongful  delivery  at  Calicut,  and  that  it  is  admitt'Od  that  the 
plaintiff's  goods  at  any  rate  got  as  far  as  Bangalore,  I  do  not 
think  it  can  be  said  that  there  is  no  evidence  to  support  the  finding 
that  the  goods  were  lost  in  transit. 

The  "Risk  note"  in  question  in  the  present  case  is  in  the  form 
approved  by  the  Governor-General  in  Council  in  accordance  with 
S.  72  of  the  Indian  Railway^s  Act,  1890  and  has  been  frequently 
before  the  courts  in  this  country.  See  for  example  tlie  cases 
reported  in  Mohestvar  Das  v.  Carter^,  Tippamma  v.  Southern 
Mahraitu  Bailway  Company'^,  Balaram  Hun  Chand  v.  S.  M. 
Railway  Company^,  East  India  Company  v.  Bunyal  Ali^,  and  the 
decisions  are  uniform  that  where  a  Railway  Company  carries  subject 
to  tbe  terms  of  the  "Risk  Note"  and  fail  to  make  delivery,  the 
Company  is  exempt  from  liability.  It  is,  no  doubt,  difficult  to 
believe  that  waggon  bags,  162  in  number,  could  have  been  'lost'  in 
the  ordinary  acceptation  of  the  term,  but  when  goods  are  carried 
subject  to  the  terms  of  the  '  Risk  Note'  no  distinction  can  be  drawn 
on  principle  between  the  loss  of  the  whole  and  of  a  portion  of  the 
goods.  As  a  matter  of  fact  in  the  Allahabad  case  the  whole  of  the 
consignment  was  lost. 

1,    I.  L.  B.,  10  C.  210.  3.     I.  L.  B.,  19  B.  159. 

'  2.     I.  L.  B.,  17  B.  417.  4.    I.  L.  B„  18  A.  52, 
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Mnlji  piianji  It  was   contended   on   behalf  of  other  appellants  that  non- 

V.  delivery  was  no  evidence  of  loss  and  that  it  was  for  the  defendants 

Mahratte™  ^  show  by  affirmative  evidence  that  they  had  lost  the  goods.     I 

Railway      Jq  ^ot  tUnk  that  this  is  so.     This  contention  does  not  appear  to 
Company. 

have  been   put  forward  in  any  of  the  reported   cases  when  the 

Company  claimed  to  be  exempt  from  liability  by  reason  of  their 
special  contract  and  it  may  be  observed  that  in  the  case  reported  in 
Tippamma  v.  Southern  Mahratta  Eailway  Company^,  it  is  express- 
ly stated  that  there  was  no  evidence  on  the  one  side  or  the  other  as 
to  how  the  goods  disappeared.  The  basis  of  the  plaintiff's  claim 
is  non-delivery  of  goods  which  the  defendants  agreed  to  carry 
subject  to  the  terms  of  the  *Risk  Note.'  There  is  no  doubt  a  prima 
facie  liability  on  the  defendants  to  deliver  but  if  the  defend- 
ants set  up  their  special  contract  and  allege  loss,  (and  I  think  it 
must  be  taken  that  there  is  an  allegation  by  the  2nd  defendant 
Company  of  loss  though  it  is  a  very  half-hearted  one),  1  think 
it  is  for  the  plaintiffs  to  show  that  the  circumstances  in  which 
the  goods  disappeared  wpre  not  such  as  to  am  unt  to  'Moss" 
within  the  meaning  of  the  special  contract.  The  frame  of  the 
plaint  in  the  present  case  and  the  f oi  m  of  the  7th  issue  in  the  case 
show  that  the  plaintiff's  advisers  were  fully  alive  to  this.  In  the 
present  case  the  plaintiff  sought  to  show  that  the  goods  were  not 
*  lost'  inasmuch  as  they  were  wrongly  delivered ;  but  the  lower 
courts  were  against  them  on  the  facts.  The  two  cases  under  the 
Limitation  Act  to  which  the  learned  Counsel  of  the  appellants 
referred,  Mohanaing  Chawan  v.  Henry  Conder*  and  Danmull  v. 
British  India  Steam  Navigation  Company^,  have  really  no  bearing 
on  the  question  before  us.  In  these  cases  it  was  held  that  for  the 
purposes  of  the  Limitation  Act  non-delivery  was  no  proof  of  loss.  It 
was  for  the  defendants  who  set  up  the  plea  of  limitation  in  these 
cases  to  show  affirmatively  that  the  goods  were  lost  at  a  time 
before  the  statutory  period  of  limitation.  The  fact  that  they  were 
not  delivered  would  not  of  course  show  this.  The  defendants  in  these 
cases  had  to  prove  the  time  of  the  loss,  not  the  mere  fact  of  the  loss. 
On  the  findings  of  fact  by  the  lower  courts,  I  think  we  have 
no  alternative  but  to  dismiss   this  appeal  with  costs. 

MooBB,  J. — ^I  concur.        ^— _. 

1.    I.  L.  B.,  17  B.  48.         3.    I.  L.  B.,  7  B.  478.         3.    I.  L.  B.,  12  C,  477. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(PULL   BENCH.) 
Present :— Sip  Charles  Arnold  White,  Chief  Justice. 

Mr.  Justice  Davies  and  Mr.  Justice  Sankaran  Nair. 

Suppa  Reddiar  ...  Appellant*  (Defendant,  Counter-Petitioner,) 

v. 
Avudai  Ammal  ...  Respondent  {Assignee' Petitioner). 

Limitation  Act,  Arte,  178  and  179 — Transfer  of  decree — Transferee  applying  for  execu-    Suppa  Red- 
tion — Objection  ty  jvdgment'dehtor — Transfer    henami  for  him — Application  ditf  ^^^^ 

V. 

missed — Suit  by  transferee  for    establishifig    right  and    decree — Application  for        Avadai 
execution — Revival  of  former  application — Limitation.  AmmaL 

Where  the  transferee  of  a  decree  applies  for  execution  which  is  rejected  on  the 
grroond  that  the  transfer  is  for  the  benefit  of  the  judgment-debtor  and  where  after 
establishing  his  right  to  execute  in  a  suit  he  again  applies  for  execution,  such 
application  is  merely  to  revive  or  continue  the  former  application  and  is  governed 
by  Art.  178  of  the  Limitation  Act  and  not  by  Art.  179. 

Narayana  Nambi  v.  Pappy  Brahmani^,  overruled. 

Time  only  begins  to  run  from  the  date  of  the  decree  declaring  the  respondent's 
right  to  proceed  in  execution. 

Appeal  from  the  order  of  the  District  Court  of  Tinnevelly, 
dated  21st  October  1903,  in  A.  S.  No  118  of  1903,  presented 
against  the  order  of  the  District  Munsif's  Court  of  Srivilliputhur, 
dated  9th  February  1903,  in  E.  f.  No.  905  of  1902  (in  0.  S.  No. 
798  of  1903). 

F.  Krishnaswamy  Aiyar  for  appellant. 

M.  B.  Bamakrishna  Aiyar  for  respondent. 

The  Court  (Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice 
Sankaran  Nair,)  made  the  following 

ORDER  OP  REFERENCE  TO  A  PULL  BENCH  :~In  this 
cjise  the  respondent's  assignor  obtained  a  mortgage  decree  against 
the  appellant  on  the  28th  February  1894. 

On  the  16th  May  1895,  the  decree-holder  assigned  the  decree 
to  the  respondent  who  applied  for  execution  on  the  6th  December 
1897.     After  notice  that  application  was  struck  ofE  on  the  ground 

•  A.  A.  A.  O.  No.  11  of  1904.  aOth  September  1904. 

1.    I.  L.  Bo  10  M.  22. 
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Suppa  Bed-  that  the  encumbrance  certificate  was  not  produced.     Respondent 
v"        again  applied  on  the  25th  February  1898  and  sale  was  ordered. 
i^S^/     As  batta  was  not  paid,  this  application  also  was  struck  ofiE  on  the 
15th  April  1898. 

Then  on  the  15th  June  1898  the  respondent  again  applied  for 
execution.  The  appellant  having  contended  that  the  nssignment 
was  for  his  benefit  and  that  therefore  the  respondent  was  not 
entitled  to  execute  the  decree,  the  District  Munsif  hebl  an  enquiry 
under  S.  232,  Civil  Procedure  Code,  and  dismissed  the  application 
being  of  opinion  that  the  appellant's  contention  was  true. 

Thereupon  the  respondent  brought  a  suit,  as  she  was  entitled 
to  do  (Bommanappatti  Veerappa  v.  Chintakunta  Srinivasa  Ifau^), 
to  establish  her  claim*  that  the  assignment  was  for  her  own  benefit. 
The  suit  was  dismissed  in  the  first  Court  but  the  Appellate  Court 
on  the  20th  February  1901  **  declared  that  the  plaintifE  (respondent) 
has  obtained  a  true  and  valid  assignment  of  the  decree  in  O.  S. 
No.  793  of  1893  and  is  entitled  to  execute  it.'' 

The  respondent  then  filed  this  application  on  the  24th  Novem- 
ber 1902  and  the  question  is  whether  her  right  to  execute  the 
decree  is  barred  by  limitation.  The  effect  of  the  order  of  the 
District  Munsif  passed  under  S.  232,  Civil  Procedure  Code,  was, 
as  long  as  it  remained  in  force,  to  render  the  execution  of  the 
decree  impossible  and  it  was  after  the  appellate  decree  recognizing 
the  appellant's  right  to  execute  the  decree  as  assignee  that  it 
became  competent  to  her  to  apply.  If  Article  179  of  the  Limitation 
Act  alone  applied  to  the  case  in  such  circumstances,  the  right  to 
execute  the  decree  must  be  held  to  be  barred  in  spite  of  the  appar- 
ent injustice  of  such  a  view. 

The  High  Courts  of  Calcutta,  Bombay  and  Allahabad  have 
declined  to  accept  such  a  conclusion.  In  substance  they  adopt  the 
view  that  when  an  obstruction  to  the  execution  of  the  decree  arises 
necessarily  involving  litigation  and  such  obstruction  is  removed  by 
a  decision  in  favour  of  the  decree-holder,  whether  in  execution 
proceedings  or  otherwise,  the  right  of  the  decree-holder  to  move 
the  Court  with  referpnce  to  the  execution  of  the  decree  should  be 
treated  as  governed  by  Article  178  of  the  Limitation  Act  and  where 

1.    LLiE.i26M.p.264. 
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such  application  is  made  within  the  time  fixed  by  that  article  and  ®^P^^®^* 
action  taken  thereunder,  such  action  should  be  viewed  as  a  contin-  v. 

uation  of  the  previous  application  for  the  execution  of  the  Ammal. 
decree,  if  any,  even  though  the  same  has  been  dismissed  in 
consequence  of  the  obstruction  subsequently  removed.  Raghunath 
Sahay  Sing  v.  Lalji  Singh^,  Kalyanbhai  Dipchand  v.  Ghanasham 
Lai  Jadunathji^^  Chintaman  Damodar  Agaahe  v.  Balshastri^, 
Narayan  v.  Sono^,  Thalcur  Prasad  v.  Abdul  Easan^. 

In  this  Court,  however,  a  different  view  of  the  law  was  adopted 
in  Narayafia  Namhi  v.  Pappy  Brahmani^,  notwithstanding  the 
opinion  of  Turner  C.  J.  in  Virasami  v.  Ath%^y  which  was  in  accord- 
ance with  his  own  view  in  Paras  Ram  v.  Gardner^.  Mr.  Justice 
Parker  who  took  part  in  the  decision  in  Narayana  Namhi  y. Pappy 
Brahmani^j  apparently  nifdified  his  views  on  the  point.  See  A. 
A.  O.  No.  108  of  1895  referred  to  in  Saaivarna  Tevar  v.  Artilan- 
andavi  Pillai^.  This  decision  in  Sasivariia  Tevar  v.  Arulanandam 
PiMai^,  and  the  one  in  Suryanarayana  Pandarathar  v.  Gurunada 
Pillai^^,  do  not  seem  entirely  to  accept  the  decision  in  Narayana 
Nambi  v.  Pappy  Brahmani^,  In  this  state  of  authorities  we 
refer  to  a  Full  bench  the  question  whether  the  respondent's  right 
to  execute  the  decree  was  on  the  24th  November  1902  barred 
by  the  law  of  limitation. 

The  Court  expressed  the  following 

OPINION : — We  think  that  the  application  in  this  case  should 
be  treated  not  as  an  application  for  execution,  but  as  an  application 
to  revive  or  continue  an  application  for  execution  that  had  been 
wrongly  dismissed  as  a  competent  Court  has  declared.  The  Ai'ticle 
applicable  is  therefore  178  of  the  second  Schedule  of  the  Limitation 
Act  and  time  began  to  run  from  the  date  of  the  appellate  decree 
declaring  the  respondent's  right  to  execute,  which  was  the  20th 
February  1901.  This  application  was  therefore  in  time  We 
follow  the  decisions  of  the  other  High  Courts  cited  in  the  order  of 
reference  and  overrule  the  decision  in  Narayana  Nambi  v.  Pappy 
Brahmani^.    Our  answer  to  the  reference  is  in  the  negative. 


1. 

I.  L.  R.,  23  Cal.  397. 

7.    I.  L.  R.,  7  M.  696. 

2. 

I.  L.  R.,  5  Bom.  29. 

8.     I.  L.  R.,  1  A.  p.  355. 

3. 

I.  L.  R.,  16  Bom.  294. 

9.    I.  L.  B.,  21  M.  261. 

4. 

I.  L.  R.,  24  Bom.  345. 

10.    I.  L.  R.,  21  M.  257. 

o. 

T.  L.  R.,  23  A.  13. 

6. 

I.  L.R.,10M.   22. 
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IN  THE  HidH  COURT  OP  JUDICATURE  AT  MADRAS. 

(PULL  BENCH). 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 
Mr.  Justice  Davies  and  Mr.  Justice  Sankaran  Nair. 

Somasnndara  Mndali^  minor,  by  his  guardian 
Vythilinga  Mudaliar    ...  ...  ...     Appellant* 

list  Defendant). 

Kulandaivelu  Pillai         ...  ...  ...     Respondent 

(Plaintiff), 

Somasundara  C?ir»Z  Procedure  Code,  8.  13,  Explanation  o — Res   judicata — Person   impleaded  ae 
Mndali  d^fendanty  not  interested  in  relief— Decision  not  binding, 

V. 

Kulandaivelu  Where  a  person  ivlio  is  a  defendant  in  a  suit  is  not  interested  in  the  relief  prayed 

rillai         f^j.  jj^  ^i^j^^  g^|^  ^  decision  passed  in  suoli  suit  does  not  bind  him  in  a  subsequent  suit. 

Under  S.  13,  Explanation  5,  C.  P.  C,  the  plaintiff  in  the  first  suit  oan  represent 
the  pla\ntiff  in  the  second  suit  only  if  the  latter  has  any  right  to  any  relief  claimed 
in  the  first  suit. 

Chaxidu  V.  Kunhanicd*  overruled,  Mahahala Bhatta  v.  Kunliawta  Bhaita^  approved. 

Where,  therefore,  four  out  of  5vc  revei-sioners  brought  a  suit  against  the  defendant 
in  possession  for  recovery  of  their  shares  in  the  estate  of  the  last  male  owner  implo«M]- 
ing  as  a  defendant  the  6th  reversioner  who  refused  to  join  in  the  suit  and  obtained  a 
decree,  a  decision  in  such  suit  cannot  be  pleaded  as  res  judicata  in  a  suit  brought 
by  the  fifth  reversioner  or  his  representative. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Trichinopoly  in  A,  S.  No.  112  of  1902  presented  against  the  decree 
of  the  Court  of  the  District  Munsif  of  Kulitalai  in  0.  S,  No.  396 
of  1901. 

The  Court  (Mr.  Justice  Boddam  and  Mr.  Justice  Bankaran 
Nair)  made  the  following 

ORDER  OF  REFERENCE  TO  A  FULL  BENCH  :— The 
question  in  this  case  is  whether  the  matter  is  )es  judicata  under 
S.  13,  explanation  v,  Civil  Procedure  Code. 

The  previous  suit  was  brought  by  the  2nd,  3rd  and  4tb 
defendants  as  plaintiffs  to  recover  the  property  in  suit  from  the 
1  st  defendant  who  claimed  to  retain  possession  of  it  as  the  adopted 
son  of  the  previous  admitted  owner.  The  5th  defendant,  a  brother 
of  the  2nd,  3rd  and  4th  defendants  (the  plaintiffs)  was  made  a 

•  S.  A.  No.  695  of  1903.  18th  October  1904. 

1.     I.  L.  R.,  14  M.  324.  2.    I.  L.  B.,  21  M.  373  (388). 
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defendant  in  the  suit  on  the  firround  that  he  refused  to  join  them  Somastmdara 

°  Mudali 

in  the  sait.  t. 

Kolandaiyeln 

The  District  Court  in  that  suit  held  that  the  1st  defendant       ^"^*'- 

had  failed  to  prove  his  adoption  and  gave  a  decree  for  possession 

to  the  plaintiffs  for  the  whole  including  the  share  of   the   5th 

defendant.     The  High  Couit  on  appeal  modified  the  decree  by 

excluding  the  share  of  the  5th  defendant  on  the  ground  that  the 

plaintiffs  were  not  entitled  in  the  suit  to  recover  that  share. 

The  present  plaintifE  sues  as  a  mortgagee  and  auction^  pur- 
chaser of  the  5th  defendant  and  the  1st  defendant  again  sets  up 
his  adoption  which  he  failed  to  prove  in  the  previous  suit. 

Having  regard  to  the  document  A  which  is  the  mortgage  by 
the  5th  defendant  to  the  plaintiff  and  being  of  opinion  that  the 
parties  were  at  the  time  of  the  previous  suit  undivided  with 
respect  to  the  property  in  suit  though  otherwise  divided  and  that 
the  plaintiffs  therefore  represented  in  that  suit  the  5th  defendant, 
if  we  are  to  follow  Chandu  v.  Kunhamed}  and  Latchanna  v. 
Saravayya*  the  matter  is  res  judicata.  It  on  the  other  hand  we 
are  to  follow  Mahabala  Bhatta  v.  Kunhanna  Bhatta^  the  5th 
defendant  was  not  represented  by  the  plaintiffs  in  that  suit 
(defendants  Nos.  2  to  4)  and  the  matter  is  not  res  judicata. 

In  this  conflict  of  authorities  we  refer  to  the  Full  Bench  the 
question  whether  the  1st  defendant's  contention  that  he  has  been 
adopted  is  res  judicata  in  this  suit  or  not. 

jP.  r.  Seshagiri  Aiyar  for  appellant. 

T.  JB.  Bamachandra  Aiyar  and  C.  V.  Anantakrishna  Aiyar 
for  respondent. 

The  Court  expressed  the  following 

OPINION  :— The  defendants  Nos.  2  to  5,  sons  of  one  Soku 
Mudali;  are  divided  brothers  and  alleged  by  the  plaintiff  to  be 
reversioners  to  the  estate  of  their  uncle  Muthia  Mudali. 

The  plaintiff  claiming  as  the  mortgagee  and  purchaser  of  the 
one-fourth  share  of  the  fifth  defendant,  sues  for  partition  and  to 

1.    I.  L.  R,»  14  M.  8i4.    3.    I.  U  B.,  18  M.  164.        8.    I.  L.  B.,  11  M.  878  at  p.  888. 
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Somasimdara  recover  possession  of  that  share  from  the  first  defendant  who  denies 
Mudali  '^ 

V.  that  the  fifth  defendant  is  a  reversioner  and  sets  up  his  own  title 

PUlai.*'^  as  the  adopted  son  of  the  deceased  Muthia  Mudali.    The  plaintiff 

contends  that  the  first  defendant  is  estopped  from  raising  this  plea 

by  the  decisions  in  Original  Suit  No.  321  of  1893^  Appeal  Sait  No. 

246  of  1895  and  Second  Appeal  No.  1289  of  1897. 

That  suit  was  brought  by  defendants  Nos.  2  to  4  as  reversioners 
to  the  deceased  Muthia  Mudali  to  recover  the  entire  property 
including  the  fifth  defendant's  share  from  the  first  defendant  who 
set  up  the  same  plea  of  adoption  now  put  forward  by  him.  The 
fifth  defendant  was  made  a  third  defendant  on  account  of  his 
refusal  to  join  as  plaintiff  and  allowed  the  suit  to  proceed  ex  parte. 

The  first  defendant's  alleged  adoption  was  declared  invalid 
and  a  decree  was  given  by  the  appellate  Court  in  favour  of  the 
plaintiffs  overruling  the  contention  that  they  were  only  entitled  to 
their  share  and  not  to  the  share  of  the  present  fifth  defendant : 
that  Court  holding  that  the  fifth  defendant  cuuld  afterwards 
obtain  his  share  on  partition  from  his  brothers. 

The  High  Court,  however,  reversed  the  decree  so  far  as  the 
fifth  defendant's  share  was  concerned,  the  suit  to  recover  that 
share  was  dismissed  and  the  defendants  Nos.  2  to  4  in  this  suit, 
the  plaintiffs  therein,  were  held  entitled  only  to  their  three-fourths 
share. 

Conceding  that  after  the  decision  in  the  second  appeal  that 
suit  must  now  be  treated  as  one  brought  by  the  present  defendants 
Nos.  2  to  4  for  their  share  only  of  the  property,  it  is  contended  by 
the  plaintiff  that  the  first  defendant  is  estopped  by  the  decision  in 
that  suit  that  his  adoption  is  invalid  from  again  relying  upon  it  : 
that  the  plaintiffs  in  that  suit  represented  their  brother,  the  fifth 
defendant,  who  was  jointly  interested  with  them  in  the  property 
and  they  were  therefore  then  litigating  in  respect  of  a  right  claimed 
by  them  in  common  with  the  fifth  defendant — See  explanation  5 
to  S.  13  of  the  Civil  Procedure  Code — and  reliance  is  placed  upon 
the  decisions  in  Chandu  v.  KunhamecP,  approved  in  Latchanna  v. 
Saravayya^. 

1.    I.L.B.,14ILa34.  %    LL.B.,181L164. 
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It  is  contended  on  behalf  of  the  first  defendant  that  the  fifth  SomasimdBra 

Madali 
defendant  was  not  m  any  way  interested  in  that  suit,  as  it  must  v. 

be  now  treated  as  having  been  brought  by  the  then  plaintiffs  for    "  piiia^.^  ^ 

the  recovery  of  their  share  only,  that  they  did  not  sue  for  such 

share  for  themselves  and  on  his  behalf,  that  the  right  put  forward 

was  not  a  common  and  indivisible  right,  that  the    explanation  5 

to  S.  13  must   be  confined    to  cases  where  leave  to  sue  has  been 

obtained  uuder  S,  3J  of  the   Civil  Procedure  Code  and  that  the 

case  in  Chandu  v.  Kunhamed^,  has  been  disapproved  in  Mahabala 

Bhatta   v,  Kunhannv  Bhatta^,  and  if  the  fifth  defendant  is   not 

estopped  then  the  first  defendant  cannot  be  estopped. 

The  question  that  is  referred  to  us  for  decision  is  whether  the 
Ist  defendant's  claim  is  res  judicata. 

If  Chandu  v.  Kunharned^  correctly  declares  the  law,  then  the 
plaintiff's  contention  must  be  upheld. 

But  we  are  of  opinion  that  that  decision  ought  not  to  be 
followed  and  it  proceeds  on  a  wrong  view  of  the  scope  of  explana- 
tion 5  to  S.  13  of  the  Civil  Procedure  Code. 

The  rule  of  English  Iiaw  is  thus  stated  in  Vol.  I  of  DanielPs 
Chancery  Practice,  7th  Edn.,  page  197,  ^'In  order  to  enable  a 
person  to  sue  on  behalf  of  himself  and  others  who  stand  in  the 
same  relation  with  him  to  tho  subject  of  the  action,  it  is  generally 
necessary  that  it  should  appear  that  the  relief  sought  by  him  is 
beneficial  to  those  whom  he  undertakes  to  represent ;  where  it  does 
not  appear  that  all  the  persons  intended  to  be  represented  are 
necessarily  interested  in  obtaining  the  relief  sought,  such  a  suit 
cannot  be  maintained.'' 

The  authorities  in  support  of  this  statement  of  the  law  are  cited. 

Judged  by  this  test,  it  is  clear  there  is  no  estoppel.  The  fifth 
defendant  under  whom  the  plaintiff  claims  was  not  interested  in  the 
then  plaintiffs,  his  brothers,  obtaining  their  share  of  the  property  : 
he  was  certainly  not  necessarily  interested  and  he  would  not  benefit 
by  a  decree  in  their  favour  for  the  relief  granted  to  them. 

1.    LL.B.,14M.8M.  2.    L L. B., 21 M.  373. 
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Somasimdiira  The  only  reported  cases  in  India  to  which  oar  attention  has 

▼.         been  drawn  are  to  the  same  effect. 

Kulandftiveln 

*^'  In   Gopalayyan  v.  Baghupati  Ayyan^,  a  member  of  a   Hindu 

family  brought  a  suit  for  his  share  of  the  family  properties, 
all  the  other  members  being  defendants  and  to  ascertain  what 
his  share  was  it  became  necessary  to  decide  whether  the  first 
defendant  was  adopted  into  that  family.  The  decision  that  he  was 
adopted  was  held  in  a  subsequent  suit  not  to  be  binding  on  the 
plaintifE  therein,  another  member  of  the  family,  claiming  his  share 
of  the  property.  Similarly  in  Nabin  Chandra  Muzumdar  v.  Mukta 
Sundari  Debi^,  the  pldintiff  in  the  first  suit  claimed  to  recover  his 
share  of  his  father's  estate  held  by  the  defendant,  who  alleged  title 
under  a  will  left  by  the  father,  making  his  brother  co-defendant. 
The  decision  that  the  will  was  genuine  was  held  not  to  be  binding 
on  his  brother,  the  co-defendant  in  the  first  suit,  in  a  suit  that  was 
subsequently  brought  by  him  to  recover  his  share  of  the  property. 

It  is  contended  before  us  that  whatever  was  the  law  before, 
explanation  5  to  S.  18,  Civil  Procedure  Code,  now  makes  it  clear 
that  a  co-owner  in  the  circumstances  above  stated  would  be  barred 
and  that  the  decision  in  the  first  suit  brought  by  the  other  co- 
owners  would  be  binding  on  him. 

We  are  unable  to  accede  to  this  contention.  Under  S.  26  of 
the  Civil  Procedure  Code,  the  persons  who  are  to  be  joined  as 
plaintiffs  are  those  "  in  whom  the  right  to  any  relief  claimed  is 
alleged  to  exist"  as  stated  therein.  The  plaintiffs  in  the  first  suit 
can  be  held  to  represent  the  plaintiff  in  the  second  suit  under 
explanation  5  to  S.  13  only  if  the  latter  has  any  ''  right  to  any 
relief"  claimed  in  the  first  suit.  Then  alone,  using  the  words  in 
the  explanation  5,  are  the  plaintiff  in  the  first  suit  litigating  in 
respect  of  a  right  claimed  in  common  with  the  plaintiff  in  the 
second  suit.  This  is  strictly  in  accordance  with  the  rule  of  English 
Law  as  cited  above  and  is  supported  by  the  Full  Bench  decision  in 
Surendernath  Pal  Chawdhry  v.  Brojonath  Pal  Chowdhry^. 

In  that  case  the  plaintiffs  sued  to  recover  their  share  of  the 
rent  from  defendants.     Aaobh9r  c^-sh^r^^  in  the  sima  eitite  had 
1.    8  M.  H.  C.  JL,  817.        2.    7  B.  L.  E.  App,  88.       8.    I.  L.  R»,  18  C,  853. 
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previously  sued  for  his  share  making  the  plaintiffs  in  the  Second  suit  Soinasundsra 

Miidali 
co-defendants.     These  co-defendants  allowed  the  suit  to  proceed  v. 

ex  parte     With  reference  to  the  question  of  res  judicata  the  High    "'pnlar^^'^ 

Court  held  **'  If  the  former  suit  had  been  dismissed^  could  it  have 

been  said  that  the  now  plaintiffs  are  barred  ?     Might  they  not  have 

said,  we  had  and  have  to  do  with  our  own  share.     We  neither 

knew  nor  cared  about  other  people's  shares.    Why  should  we  have 

meddled  in  their  suit  V  i.  e.,  the  plaintiffs  in  the  second  suit  were 

not  interested  in  the  relief  prayed  for  in  the  first  suit  and  the  relief 

that  they  claimed  in  the  second  suit  was  not  claimed  in  the  first 

suit. 

We  agree  with  this  judgment.  The  5th  defendant  in  the  present 
suit  is  not  interest*id  in  the  relief  that  may  be  granted  to  the 
plaintiffs  in  the  first  suit.  The  conduct  of  the  suit  was  not  in  his 
hands  and  with  reference  to  the  share  of  the  plaintiffs  in  that  suit 
he  could  not  have  been  made  co-plaintiff.  He  gets  no  advantage 
therefore  from  that  suit.  He  cannot  enforce  any  rights  of  his  own 
under  that  decree.  He  cannot  get  his  share  and  he  could  not 
have  appealed. 

The  case  in  Chandu  v.  Kunhamed^,  is  undoubtedly  in  favour 
of  the  respondent.  But  no  reasons  are  given  in  that  judgment. 
For  the  reasons  given  above,  we  are  unable  to  hold  that  that  case 
was  rightly  decided. 

The  case  in  Madhavan  v.  Keshavan^,  has  no  application, 
'rhere>  a  decision  dismissing  a  suit  brought  on  behalf  of  a  devasom 
by  one  trustee  to  recover  lands  alleged  to  have  been  illegally 
alienated  was  held  to  be  binding  on  another  trustee  who  brought 
a  suit  for  the  same  relief. 

Wo  are  therefore  of  opinion  that  the  fifth  defendant  and  the 
plaintiff  are  not  barred  by  any  decision  in  that  suit  and  the  first 
defendant  therefore  is  not  barred. 


1.    L  L.  B.,  14  M.  824.  :5.    I.  L.  R.,  U  M.  191. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present  :— Sir  S.  Subrahmaiiia  Aiyar,  Officiating  Chief  Justice^ 
and  Mr.  Justice  Bhashyam  Aiyangar. 

The  Munitdpal  Council  of  Man  galore   by  its 

chairman       ..  ...  ...  ...     Petitioner*. 

V. 

Rev.  L.  Doneda>   Manager  of   the  Cordial 

Bail  Press,  Mangalore  ....  ...     Respo^ident — 

(Plaintiff). 

Municipal      District  MwnicipaUties  Act  (Madras  Act  IF  0/ 1884)  S«.53,  262,  mh.  S.(3;  and  Schedule 
A — **  Income,**  meaning  of — Net  income  not  gross — Jurisdiction  of  Civil  Courts. 

The  word  "  income"    occurrinj^  in  Schedule  A  of  the  District   Municipalities  Act 
Press         nicans  the  "  net  income"    or  the   profits  derived  from  a  businesb  and    not  the  gross 
Alangalore.    income  or  receipts. 

Lawless  v.  Sullivan^  followed, 

\VheFe  a  proprietor  of  a  printing  press  is  taxed  upon  his  gross  income  or 
receipts,  the  provisions  of  the  Act  have  not  been  in  substance  and  effect  complied 
with  so  us  to  oust  under  S.  262,  Sub.  S.  2  of  the  Act  the  power  of  Civil  Courts  to 
question  the  legality  of  the  assessment. 

Petition  under  S.  25  of  Act  IX  of  1888  praying  the  High 
Court  to  revise  the  order  of  the  District  Munsif  s  Court  of  Mangalore 
in  Small  Cause  Suit  No.  430  of  1902. 

K.  Narayana  Rao  for  appellant. 

P.  C  Lobo  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT: — The  preliminary  question  arising  in  this  case 
is  whether  the  cognizance  of  this  suit  by  a  Civil  Court  is  barred  by 
S.  262,  sub-section  (2)  of  the  District  Municipalities  Act  (Madras) 
IV  of  1884 ;  and  that  depends  upon  whether  with  reference  to  the 
proviso  to  that  sub-section  it  can  be  held  that  the  provisions  of  the 
Act  have  been  in  substance  and  efEect  complied  with  by  the 
Municipality,  if  as  contended  by  the  Respondent  (the  owner  of  a 
Printing  Press  in  Mangalore)  he  is  liable  to  be  taxed  under  the  Act, 
with  reference  only  to  the  profits  of  his  business  and  not  the  gross 

•  C.  B.  P.  No  32  of  1903.  8rd  December  1908. 

1.  L.  B.aA.C.878« 
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receipts.  Under  S.  53  and  Schedule  A  to  the  Act,  the  class  under  ^^^} 
which  he  is  liable  to  be  taxed  depends  upon  his  *'  estimated  income  "  iCangAlore 
and  if  the  meaning  of  the  word  *•  income  '*  in  Schedule  A  be  coidiai 
*  profits'  or  *  net  income^  and  not  gross  income  it  will  be  impossi- 
ble to  maintain  that  the  pro  visions  of  the  Act  have  been  in  substance 
and  efEect  complied  with  if  the  municipality  have,  as  admitted, 
taken  the  estimated  gross  income  and  not  the  net  income  as  the 
basis  for  determining  the  class  in  which  the  re.^pondent  is  to  be 
placed. 

In  our  opinion  the  word  *  income'   whicli  occurs  throughout 
Schedule  A  must  be  taken  to  mean   the   ^  net  income'  or  profits 
derived  from  the  business  and  not  the  gross  income  or  receipts. 
In  Lawless  v.  SulUvan^  the  question  raised  with  reference  to  S.  4 
of  New  Brunswick  Act,  81  Vic,  C.  86,  was  whether  the  tax  thereby 
imposed  upon  the  appellant  bank  was  to  be  assessed  upon  the  amount 
of  income  derived  from   its  business  within  the  city  of  St.  John 
during  the  year  in  question  without  taking  into  account  losses  which 
had  accrued  during  that  period.    The  Privy  Council   reversing  the 
decrees  of  the  Courts  below  held  that  **  there  can  be  no  doubt  that 
in  the  natural  and  ordinary  meaning  of  language  the  income   of  a 
bank  or  trade  for  any  given  year  would  be  understood  to  be  the 
gain,  if  any,  resulting  from  the  balance  of  the  profits  and  losses  of 
the  business  in  that  year.     That  alone  is  the   income   which  a 
commercial  business  produces  and  the  proprietor  can  receive   from 
it.     The    question  is  whether  the  word  '  income'  in  the  enactment 
construed  is  to  be  understood  in  a  different,  and,  what  for  the  pur- 
pose of  taxation  would  be  a  more  onerous,  sense"  (pp.   378 — 879). 
After  adverting  at  length  to  various  provisions  of  the  Act  (then  in 
question)  and  the  arguments  advanced  in  the  case  their  Lordships 
came  to  the  conclusion  that  "  there  is  nothing  in  the  enactment 
imposing  the  tax  nor  in   the  context  which  should   induce  them  to 
construe  the  word    *  income '  when  applied  to   the  income  of  a 
commercial  business  for  a  year  otherwise  than  in  its  natural  and 
commonly  accepted  sense  as  the  balance  of  gain  over  loss  ".    The 
case  of  The  Qiieen  v.  The  CommissioMts  of  the  Port  of  SouthampUm^ 
is  there  distinguished  on  the  ground  that  the  context  in  which  the 

1.    L.B.6A.C.p.t78.  2.    L.  Bl  4  H.  L.  p.  472. 
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^^^^  word  '  income  '  in  one  of  a  series  of  Special  Acts  (then  in  question) 

Mangalore  relating  to  the  Port  of  Southampton  occurred   clearly  showed   that 

Cordial  the  word  was  used  to  signify  the  total  amount  of  dues  and  duties 

Mc^i^^  payable  to  the  Commissioners  under  a  former  Act. 

During  the  course  of  the  argument  in  Lawless  v.  Sullivan^, 
Sir  MorUague  Smith  observed  that  the  **  burden  is  on  those  who 
seek  to  put  the  most  onerous  meaning  on  words  used  to  show  clearly 
that  that  meaning  was  intended."  We  find  nothing  in  the  context 
in  Schedule  A  (to  the  District  Municipalities  Act)  or  in  any  other 
part  of  the  Act,  which  would  lead  to  the  conclusion  that  the  word 
^^  income  "  is  there  used  in  the  ^  more  onerous  sense  '  as  contended 
for  on  behalf  of  the  Municipality  or  otherwise  than  in  its  ^  natural ' 
and  commonly  accepted  sense'  as  denoting  the  profits  or  net 
income  derived  from  the  business.  The  fact  that  the  tax  levi9.ble 
under  S.  53  is  not  an  ad  valorem  tax  upon  '  income'  but  a  tax 
upon  '  arts^  professions^  trades^  and  callings  '  is  not  a  circum- 
stance suggesting,  that  the  word  *  income  ^  occurring  in  Schedule  A 
is  not  used  in  its  ordinary  acceptation  above  referred  to^  inasmuch 
as  the  amount  of  tax  (ranging  from  Rs.  100  to  1)  fixed  under  each 
of  the  nine  classes  in  Schedule  A  is  regulated  with  reference  to 
the  estimated  income  derived  from  the  exercise  of  the  various  arts, 
professions,  trades  and  callings  therein  mentioned. 

We,  therefore,  hold  that  the  jurisdiction  of  Civil  Courts  to  take 
cognizance  of  the  suit  is  not  barred  by  sub-section  2  of  S.  262  of 
Act  IV  of  1884  and  that  the  decision  of  the  District  Munsif  was 
right.  The  revision  petition  therefore  fails  and  is  dismissed  with 
costs. 


1.    L.  R.  6  A.  C.  373. 
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IN  THB  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Siibrahmania  Aiyar 
and  Mr.  Justice  Sankaran  Nair. 

Rangaaamy  Naicken     ...  Appellant*  [Plaintiff  Counter -^PetiHomr 

V,  Decree-holder,) 

Tirupati  Naicken  ...  Respondent  {2nd  defendant  Petitioner).. 

Decree,  competency  of  party  to  impeach  in  Execution  proceedings — Jurisdiction^  objection    Bangatamj 
as  to—  Want  of  Evidence,  Nfticken 

T. 

A  party  to  the  BUit    is  precluded    in  execntion  from    impeaching    the    decree      Xi^cken 
which  has  been  passed  without  opposition  and  which  has  not  been  sot  aside. 

But  he  may  impeach  it  on  the  groimd  that  the  court  passing  the  decree  had 
absolutely  no  jurisdiction  to  pass  it  and  that,  therrfore,  the  decree  was  a  nullity. 

Whei'O  a  court  has  jurisdiction  to  pass  a  personal  decree  the  passing  of  such 
decree  without  any  CTidence  in  support  thereof  will  not  make  it  as  one  passed 
without  jurisdiction. 

Appeal  from  the  order  of  the  District  Court  of  Coimbatore 
in  A.  S.  No.  33  of  1 903  presented  against  the  order  of  the  Court 
of  the  District  Munsif  of  Coimbatore  in  E.  P.  No.  455  of  1902 
(in  0.  S.  No.  485  of  1901). 

P.  8.  Sivaswami  Aiyar  for  appellant. 

fif.  Kasturiranga  Aiyangar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT :— The  plaintiff  in  0.  S.  No.  485  of  1901  obtained 
8  decree  against  the  respondent  who  was  the  2nd  defendant  therein 
and  his  father  for  the  payment  of  a  sum  of  money  lent  to  the 
father  and  alleged  to  have  been  paid  for  the  marriage  of  the 
respondent.  The  suit  was  on  a  promissory  note  executed  by  the 
father  alone.  The  plaint  contained  a  prayer  for  a  personal  decree 
against  both  the  defendants. Neither  of  them  appeared  or  contested 
the  claim.  A  decree  was  passed  as  prayed  for.  An  application 
to  set  aside  the  decree  was  made  by  the  respondent,  but  the 
application  was  rejected  as  he  failed  to  comply  with  the  terms  of 
the  order  which  directed  him  to  furnish  security.  The  father  of  the 

•  A.  A.  A.  O.  Ko.  100  of  1903.  16th  July  1904. 
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BangMamy  Ist  defendant  it  dead.     An  applioation  was  once  before  made  to 

Naicken 

T.  execute  the  decree  against  the  2nd  defendant  and  he  was  arrested 

Kaicken.  ^^  pursuance  of  the  oider  then  passed  to  execute  the  decree.  The 
amount  was  not  then  realized.  The  plaintiff  now  applies  to  execute 
the  decree  and  the  District  Judge  has  held  that  the  decree  making 
the  2nd  defendant  personally  responsible  was^not  a  valid  decree 
apparently  on  the  ground  that  the  circumstances  v^hich  alone 
would  warrant  a  personal  decree  against  the  2nd  defendant  did 
not  exist  and  had  not  been  proved. 

If  a  decree  is  passed  by  a  Civil  Court  which  had  absolutely 
no  jurisdiotioh  to  pass  it  even  a  party  to  the  proceeding  may 
impeach  it  as  a  nullity  though  it  had  hot  been  set  aside  in  appeal 
or  otherwise. 

This,  however,  is  obviously  not  sach  a  case ;  as  the  District 
Munsif  in  0.  S.  No.  485  of  1901  was  quite  [competent  to  pass  a 
personal  decree  against  the  2nd  defendant  if  the  evidence  required 
to  establish  the  personal  liability  had  been  then  produced. 

The  fact  that  a  decree  is  passed  in  the  absence  of  sach  evidence 
would  not  make  it  a  decree  passed  without  jurisdiction  and  a  party 
to  the  suit  is  precluded  in  execution  from  impeaching  the  decree 
which  was  passed  v^ithout  opposition  and  which  has  not  been  set 
aside  Cf.  B^vell  v.  Blahe^,  Bardarmal  v.  Aranvayal  Sahhapathy^j 
Gomotham  Alamelu  v.  Ki>fnandur  Krishnamacharlu^ . 

The  case  in  LaJcshmanGswamy  Naidu  v.  Bangamma*  is  clearly 
distinguishable.  The  decision  proceeded  on  the  footing  that  the 
decree  therein  in  question  was  on  the  face  of  it  null  and  void. 

We,  therefore,  reverse  the  order  of  the  District  Judge  and 
direct  that  the  application  for  execution  be  replaced  on  the  file  and 
proceeded  with  in  accordance  with  law.  The  respondent  will  pay 
the  appellant's  costs  in  this  and  in  the  lower  appellate  Court, 


1.    L.  R.  8  C.  P.  688.  8.    I.  L.  E.  27  M.  US. 

8.    I.L.]^816.806aip.8U.  4.    LL.B.861L  p.8l. 


Digitized  by  ViiOOQIC 


fxnn  XI  &  xn.]    thi  madkas  law  joubval  bipobts.  415 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

(FULL  BENCH). 

Present : — Sir  Charles  Arnold  White,  Chief  Justice, 

Mr.  Justice  Davies  and  Mr.  Justice  Sankaran  Nair. 

S.  A.  No.  2492  of  1908. 

Kenath  Puthen  Yittil  Tavazhi  Earnavan  r.nd 

Manager  Shuppa  Menon     ..•  ...     Appellant*      (P/#.) 

V, 

Narayanan  (family  manager)  and  others  . .     Respondents  {Defis,) 

Malabar  Lato— Tartood,  meaning  of^^Tavathi,  meaning  of—KamavanU  right  to  reneMice       Shnppn 
Kamavanehip— Statue  of  Kamavan^ Immoveable  property^Regietration  Act^  8  17*       Menon 

A  KftmaT«n  in  Malabar  is  th«  senior  male  member  of  a  group  of  penons  all   KarayiMan. 
of  them  tracing  their  deseent  in  the  female  line  from  a  common  female  ancestor 
(and  forming  a  Mammakkatayam  tarwHd)  owning  joint  property  nnder  the  abeolute 
control  and  management  of  the  Karnayan. 

The  term  tarazbi  is  used  in  three  senses : — (1)  a  mother  and  her  descendants 
in  the  female  line  or  the  line  of  a  single  mother;  (2)  any  branch  of  a  tarwad  in 
separate  possession  of  a  portion  of  the  joint  family  property  holding  the  same 
for  conyeoienoe  of  enjoyment  ;  (8)  a  branch  of  a  tarwad  separated  in  interest 
from  the  main  tarwad.    It  is  then  really  a  tarwad  by  itself. 

It  is  open  to  the  Kamavan  of  a  tarwad  to  renounce  his  KamaTansIiip  including 
his  right  to  manage  the  tarwad  affairs. 

Per  Subrahmania  Aiyar  and  Boddam^  J  J. :— The  right  to  the  status  of  a  KamaTaa 
cannot  be  treated  as  an  interest  in  immoTeable  property  within  8. 17  of  the  Begis* 
ttation  Act. 

Second  Appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Palgliat  in  A.  S.  No.  58  of  1:908  presented  against  the 
Decree  of  the  Court  of  the  District  Munsif  of  Palghat  in  0.  S. 
No.  338  of  1902. 

In  A.  A.  0.  No.  15  of  1903. 

The  Court  (Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice 
Boddam)  made  the  following 

ORDER  OP  REFERENCE  TO  A  PULL  BENCH  :— The 
plaintiff  was  at  the  date  of  the  suit  the  senior  member  of  the 
tarwad  to  which  the  parties  belong.  Previously  thereto  he  had 
been  actually  managing  the  affairs  of  the  tarwad  though  one 

1 8.  iu  Ka  2408  cf  1908  and  A.  A.  O.  N«.  16  of  1908.  I8tli  Ootobw  1904. 
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Shuppn  Teyyanni  Menon  was  the  then  de  jure  karnavan.  Disputes  having 
r.  arisen  between  the  karnavan,  the  present  plaintiff  and  the  other 
members  of  the  family,  a  suit  was  brought  by  the  kam  %van  for 
dispossessing  the  present  plaintiff,  and  various  questions  had  been 
raised  for  determination  in  that  suit.  The  litigation  was  adjusted 
amicably  on  the  terms  and  conditions  stated  in  Exhibit  I  filed  by 
the  parties  before  an  arbitrator  in  the  course  of  that  litigation. 
Among  other  things  it  was  then  agreed  that  the  present  plaintiff 
should,  unless  three-fourths  of  the  members  of  the  family  decided 
otherwise,  cease  to  have  anything  to  do  with  the  management  not* 
only  during  the  life- time  of  the  karnavan  but  even  after  his  death, 
though  he  was  the  person  next  entitled  to  succeed  as  such.  The 
compromise  of  the  litigation  and,  in  particular,  the  arrangement 
for  the  payment  of  the  debts  that  had  been  contracted  by  the 
plaintiff  as  well  as  the  specific  provision  made  for  his  maintenance 
constituted,  of  course,  ample  consideration  for  the  plaintiff's  pro- 
mise, assuming  consideration  was  required  to,  and  could,  give  it 
validity.  Nor  is  the  objection  that  the  provision  in  question  is 
incapable  of  being  proved  for  the  reason  that  Exhibit  I  was  not 
registered,  sustainable  since  the  right  to  the  status  of  a  karnavan 
cannot  be  treated  as  an  interest  in  immoveable  property,  within 
the  meaning  of  S.  17  of  the  Indian  Registration  Act. 

The  real  question  for  determination  is  whether  the  plaintiff's 
renunciation  of  his  right  to  succeed  as  karnavan  is  valid  in  law. 
The  arrangement  evidenced  by  Exhibit  I  was  no  doubt  a  family 
karar,  having  been  entered  into  by  all  the  members  of  the  family. 
It  was  also  one  calculated,  as  a  whole,  to  benefit  the  family  as  it 
put  an  end  to  litigation  which  must  necessarily  have  entailed  loss 
and  injury  otherwise.  But  the  fact  that  the  agreement  by  the 
plaintiff  was  a  part  and  parcel  of  the  arrangement  so  entered  into 
could  not  make  the  agreement  valid  if  it  was  incompetent  to  the 
plaintiff  to  renounce  the  right  to  the  karnavanship. 

In  Cherukomen  v.  Ismala^  this  question  of  renunciation  was 
carefully  considered.  HoUoway,  J.  admitting  that  the  general  rule 
is    power  of    renunciation,   points  out  certain   exceptions.     One 

1.    6  M.  H.  C.  E.  p.  146. 
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marked  class  regarded  rights  coupled  with  relative  duties  pres-  Shuppn 
cribed  by  an  absolute  law.  This  phrase  'absolute  law' refers  to  ^  ▼. 
rules  which  in  the  language  of  Savigny  "  govern  with  an  immu- 
table necessity  without  leaving  any  play-room  to  the  individual 
will."  (See  HoUoway's  Translation,  p.  46).  Thty  contrast  with 
rules  which  '^  at  first  leave  free  power  to  the  individual  will  and 
only  take  its  place  in  order  to  give  the  necessary  definiteness  to 
the  jural  relation  where  that  will  has  failed  to  exercise  its  power" 
(see  ibid),  A  more  modem  writer  puts  the  game  matter  thus  : — 
'*  the  greatest  part  of  the  law  leaves  to  the  individual  full  freedom 
to  make  his  legal  dispositions  and  to  direct  his  legal  relations 
according  to  his  own  judgment  and  therefore  only  comes  into 
application  when  those  concerned  have  arranged  nothing  other- 
wise, by  its  supplementing  their  imperfectly  declared  will.  This 
is  called  '  Dispositive  law.'  But  there  are  besides  other  insti- 
tutions which  plainly  limit  individual  will  and  exclude  every 
private  disposition  of  a  contrary  tendency — absolute  legal  rules, 
'  Peremptory  law'  (see  Salkow.-ki's  Boman  Private  law.  Translated 
by  Whitefield,  pp.  16  and  17).  The  foundation  of  'absolute' 
'peremptory'  or  as  it  has  also  been  called  'imperative'  law  is  of 
course  general  interest  or  utility  (see  Savigny  Translation  by 
Holloway  p.  46).  In  Htmt  v.  -Hani ^  cited  by  Holloway,  J,  mth 
reference  to  the  class  of  rights  prescribed  by  absolute  law,  West- 
bury,  Lord  Chancellor,  adverting  to  the  maxim  '  quilibet  potest, 
renunciare  juri  pro  se  introducto*  observed  : — "  1  beg  attention  to 
the  words  pro  se  because  they  have  been  introduced  into  the 
maxim  to  shew  that  no  man  can  renounce  a  right  which  his  duty  to 
the  public,  which  the  claims  of  society,  forbid  the  renunciation  of*/' 

The  second  class  of  rights  forming  an  exception  to  the  rule  of 
renunciation  according  to  Holloway,  J.  consists  of  those  resulting 
from  a  natural  condition  and  of  which  a  type  is  the  instance 
impressively  put  in  the  text  of  the  Digest  quoted  by  him  viz.,  "  It 
is  the  opinion  of  Julian  that  the  law  of  relationship  (through 
males)  cannot  be  disclaimed  by  agreement  no  more  than  one  may 
say  that  he  does  not  wish  to  be  himself/' 

t-y*    ■" ■ I  -  ■  — 

}.    31  L.  J.  Cb.  at  p.  176. 
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Shnppu 
Menon 

V. 

Narayanan. 


Adverting  to  the  views  stated  by  him  in  this  case  of 
Cherukomen  v.  Ismala^  Holloway.  J.  three  months  later  said  in 
in  Valia  Kaimal  v.  Velluthadatha  Shamu*.  "  We  have  recently 
expressed  a  strong  inclination  of  opinion  that  the  doctrines  as  to 
the  power  of  renunciation  do  not  apply  to  a  person  in  the  position 
of  a  Malabar  karnivan".  It  would  thus  seem  that  the  rights  and 
obligations  attaching  to  the  status  of  a  kamavan  were  understood 
by  Hotloway,  J.  to  be  those  prescribed  by  'absolute  law'  and  also 
as  arising  from  a  natural  condition,  and  consequently  that  his 
settled  view  was  that  they  were  utterly  incapable  of  renunciation. 
In  Valia  Kaimal  v.  Velluthadatha*  8hamu,  Scotland  d  J. .contented 
himself  with  an  expression  of  doubt  whether  a  kamavan  can 
irrevocably  renounce  his  rights  and  duties. 

Innes,  J.  however,  who  took  part  in  Cherulcomen  v.  Ismala^ 
apparently  entertained  a  somewhat  different  view.  His  judgment 
in  the  case  concludes  thus: — "A  raiiU  cannot  assign  obligations  (i.  e., 
cannot  substitute  some  one  else  as  the  performer  of  his  duties) 
without  the  consent  or  authority  of  those  to  whom  the  duties  are 
owing,  and  whereas,  in  the  present  case,  rights  are  co-existent  with 
and  inseparable  from  obligations,  so  that  the  assignment  of  the  one 
cannot  be  effected  without  the  assignment  of  the  other,  there  can  be 
no  valid  transfer  of  rights  without  the  consent  and  authority  of 
those  interested  in  the  performance  of  the  obligations."  If  these 
passages  were  to  be  understood  as  implying  that  an  assignment  by 
a  kamavan  of  his  powers  and  duties  to  another  member  of  the 
tarwad  with  the  consent  of  all  the  rest  of  the  tarwad  would  be  valid, 
a  renunciation  with  similar  assent  would  be  equally  so.  Now  if  the 
assent  of  all  the  members  could  give  validity  to  an  assignment  by 
a  kamavan  of  his  powers  and  duties  to  one  of  I  their  own  number  it 
would  be  difficult  logically  to  contend  that  such  assent  would  not 
avail  to  support  a  transfer  of  those  powers  and  duties  to  a  stranger. 
But  in  Chappen  Nair  y.  Assen  Kutti^  the  delegation  of  the  powers 
and  duties  of  a  kamavan  to  his  son  who  of  course  did  not  belong 
to  the  tarwad  was  held  void.  The  description  of  the  right  by  Collins, 
C.  J.  and  Muthtisami  Aiyar,  J.  in  this  case  viz.,  *'  Karnavanship  is 
a  birth-right  inherent  in  one'H  status  as  the  senior  m  ile  member  of 


1. 
a. 
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a  family"  seems  to  accord  with  the  view  of  Hollotoay,  J,  thB,t  it  is      Sbcppu 

"  ,  .  Alenon 

a  right  arising  from  a  natural  condition.  v . 

Karftyanao. 

It  has  been  urged  that  where  a  karnavan  does  not  wish  to 
continue  as  such  he  ought  to  be  at  liberty  to  renounce,  as  otherwise 
a  family  would  not  be  able  to  get  rid  of  an  unwilling  manager  and 
its  interest  must  consequently  suffer.  It  would  seem,  however,  that 
a  tarwad  would  not  in  such  a  case  really  experience  any  practical 
diflSculty  since  a  karnavan  may  without  actually  abdicating  his 
position  lawfully  utilize  the  services  oE  an  anandrayan  in  the 
management  of  the  affairs  of  the  family  subject  tehis  own  supervi- 
sion. And  if  having  regard  to  considerations  like  that  suggested  in 
the  argument  a  power  of  renunciation  on  a  kamavan's  part  were  to  be 
recognised,  it  is  not  unlikely  that  such  a  course  would  be  attended 
with  consequences  not  capable  of  being  adequately  dealt  with 
otherwise  than  by  legislation.  Take  the  present  case  itself.  The 
renunciation  is  but  conditional.  Theasaent  of  the  prescribed  majority 
might  as  the  words  of  the  instrument  apparently  imply  at  any 
moment  endow  with  active  vitality  the  plaintiff's  capacity  for  kar- 
navanship  which  according  to  the  arrangement  is  but  dormant. 
Here  is  opportunity  for  canvassing  and  suppose  some  of  the  voters 
are  purchased  by  the  plaintiff,  are  the  Judges  to  invent  the  rules 
and  principles  with  reference  to  which  such  questions  of  voting, 
election,  etc.,  are  to  be  decided  ?  It  is  scarcely  necessary  to  say 
that  Courts  will  not  be  able  satisfactorily  to  deal  with  these  and 
like  matters  which  the  interest  and  ingenuity  of  individual  members 
of  tarwads  are  sure  to  bring  about. 

The  better  conclusion  would  seem,  therefore,  to  be  that  adopted 
by  Ilolloway,  J.  Having  regard  however,  to  the  difference  in  the 
views  held  by  him  on  the  one  hand  and  Jnnes,  J.  on  the  other,  and 
to  the  intrinsic  importance  of  the  question,  the  point  appears  to  ns 
to  call  for  a  decision  by  a  full  Bench. 

It  is  perhaps  necessary  to  add  a  few  words  with  reference  to 
one  special  feature  of  the  present  case,  viz.,  that  the  renunciation 
was  made  before  the  right  to  succeed  as  karnavan  had  actually 
accrued.  The  mischiefs  against  which  section  6  of  the  Transfer  of 
lYoperiy  Act,  clause  (a),  was  aimed  at,  whereby  the  transfer  of  the 


Digitized  by 


GooglQ 


420  TBS   MADBA8   LAW  JOULKAL  BSPOBTS.  [VOL.  ZIT. 

Shnppn  cbance  of  an  heir  apparent  succeeding  to  an  estate^  the  chance  of  a 
^y^^  relation  getting  a  L'gacy  on  the  death  of  a  kinsman  or  other  mere 
Narayanan,  possibility  of  a  like  nature  is  prohibited,  can  hardly  be  predicated 
of  a  simple  unilateral  act  of  renunciation  in  respect  of  the  kar- 
navanship.  And  whether  the. view  of  HoUoway,  J.  or  that  of  Indies 
J.  should  prevail  the  fact  that  renunciation  was  in  respect  of  the 
plaintiff's  future  right  to  succeed  as  karnavan  would  in  the  cir- 
cumstances of  the  present  case  not  be  material^  for  if  a  karnavan's 
right  is  one  governed  by  an  absolute  law  or  arising  from  a  natural 
condition  a  renunciation  of  it  whether  present  or  future  must  bo 
invalid  and  if  it  iscne  capable  of  being  renounced  with  the  consent 
of  the  members  of  the  tarwad  such  consent  was  here  given.  And 
though  instances  of  rights  capable  of  renunciation  after  accrual  but 
not  before,  are  not  wholly  unknown  to  the  law,  yet  they  seem  to  be 
extremely  few  and  special  in  their  character  and  there  is  no  warrant 
for  supposing  that  if  a  karnavan  actually  such  can  renounce  his 
right,  renunciation  by  a  would-be-karnavan  would  be  invalid  on 
the  mere  ground  of  the  futurity  of  the  rights  renounced.  The  rule 
of  the  Roman  law  was  that  in  the  case  of  a  right  not  yet  acquired  a 
unilateral  declaration  of  volition  having  a  renunciation  for  its  object 
bound  its  author  and  was  irrevocable"  (Goudsmit  on  Pandects. 
Translated  by  Tracey  Gould,  p.  141.  See  also  observations  of 
Holloway  J.  in  Subbien  Pillay,  v,  Aranachala  Jrungol  Pillai,^ 
citing  Wachter  II  648). 

We,  therefore,  refer  for  the  opinion  of  the  Full  Bench  the 
question  whether  the  renunciation  by  the  plaintiff  of  his  right  to 
karnavanship  is  or  is  not  valid  ? 

J.  L,  Rosario  for  appellant. 

T.  R*  Ramachandra  Aiyar  for  respondents. 

Tho  Court  expressed  the  following 

OPINION  :~By  a  razi  in  0.  S.  No.  22  of  1888  the  plaintiff 
was  appointed  the  manager  of  his  tarwad  in  the  place  of  the  then 
Karnavan,  one  Teyunni  Menon.     His  management  proving  unsatis- 

I.    6  H.  H.  C.  R.  at  p.  150. 
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factory,  a  suit  to  wliich  all  the  inerabers  of  the  tarwad  were  parties      Shuppu 
was  brought  to  remove  him.  Pending  the  suit,  the  disputes  between      ^^^^ 
the  parties  were  referred  to  arbitration.    By  the  karar  or  arrange-  Nftrayanan. 
ment  then  arrived  at  the  plaintiff  retired  from  the  management  and 
it  was  provided  that  even  after  the  death  of  the  then  kamavaui 
Teyunni  Menon,  when  this  plaintiff  next  in  age  would  be  entitled 
to  the  kamavanship  and  management  of  tarwad  property  he  was 
not  to  take  up  the  management  of  tarwad  affairs  unless  a  majority 
of  the  members  of  the  tarwad  agreed  to  it.     His  debts  were  paid 
and  he  was  given  a  comparatively  handsome  allowance. 

The  karnavan  having  since  died,  the  plaintiff  claims  against 
the  terms  of  the  karaf  to  succeed  to  the  karnavanship  of  the  tarwad 
and  to  the  possession  and  management  of  its  properties  He  con- 
tends that  his  renunciation  by  that  karar  of  his  right  so  to  succeed 
is  invalid  in  law  and  the  question  that  is  referred  to  the  decision  of 
the  Full  Bench  is  "  whether  the  renunciation  by  the  plaintiff  to 
stuccoed  to  the  karnavanship  is  valid  in  laV\ 

A  karnavan  in  Malabar  is  the  senior  male  member  of  a  group 
of  persons,  all  of  them  tracing  their  descent  in  the  female  line  from 
a  common  female  ancestor  owning  joint  property  under  the  absolute 
control  and  management  of  the  karnavan.  This  group  form  a 
Marumakkatayam  tarwad.  In  this  tarwad  a  mother  and  her 
descendants  in  the  female  line,  by  themselves,  constitute  a  tavazhi, 
i.  p..,  the  line  of  a  single  mother.  But  this  term  is  usually  applied 
to  any  branch  of  a  tarwad  in  separate  possession  of  a  portion  of 
the  joint  family  property  holding  it  thus  for  convenience  of  enjoy- 
ment. The  term  is  also  occasionally  applied  to  such  a  branch  even 
when  there  is  a  severance  of  interest  and  the  main  tarwad  loses  or 
is  deprived  of  all  interest  in  the  property  in  the  possession  of  this 
branch  or  tavazhi  and  the  latter  has  really  developed  into  a  tarwad 
by  itself.  See  Valia  Kaimal  v.  VeUuthadatha  Shamu^.  While 
the  senior  male  member  in  a  tarwad  is  the  karnavan  of  all  the 
members  in  the  tarwad  and  hence  is  called  the  karnavan  of  the 
tarwad,  every  member  is  the  karnavan  of  his  junior  in  age  and 
anandravan  of  those  senior  to  him  in   the  tarwad,   the  terms 

1,    0  M.  H«  C.  B.  p.  401, 
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Shnppu      kamavan  and   anandravan  being    correlative.    Every  member  is 
y.  thus  a  karnavan   or   anandravan  of  every  other  member  in  the 

JTarayanan.  [^rwad,  A  tarwad  may  be  split  into  various  branches,  each  branch 
holding  its  own  property  without  community  in  the  property  held  by 
another  branch.  When  such  division  has  taken  place  each  branch 
or  tavazhi,  forms  so  far  as  Courts  are  concerned  a  separate  tarwad 
by  itself — the  senior  male  of  each  branch  is  treated  in  law  as  the 
karnavan  of  that  tarwad.  As  pointed  out  by  Mr.  Justice  Holloicay 
in  Valia  Kaimal  v.  Velluthadatha  Shamu^  in  popular  language  all 
the  members  of  the  separated  branches  still  belong  to  the  same  tar- 
wad but "  in  the  only  sense  with  which  Courts  of  Justice  are  concern- 
ed they  do  not/*  The  result  is  that  the  members  of  the  original  or 
larger  tarwad  continue  to  treat  one  another  as  karnavans  and 
anandravans  though  there  may  be  no  community  of  property 
between  them  and  they  do  not  strictly  at  any  rate,  as  Mr.  Justice 
Solloway  correctly  points  out,  in  a  court  of  law  belong  to  one 
tarwad.  To  put  it  briefly,  even  though  the  members  of  a  tarwad 
may  divide  all  the  property,  they  still  continue  karnavan  and 
anandravan.  For  purposes  of  pollution,  for  the  performance  of 
funeral  ceremonies,  for  purposes  of  succession,  the  relationship  is 
recognized  to  subsist. 

It  is  this  relationship  of  one  person  to  the  other  members  of 
the  tarwad  or  group  of  tarwads  which  Mr.  Justice  Solloway  had 
in  view  in  the  case  in  Cheruhomen  v.  Ismala^ ;  at  any  rate  his 
remarks  have  reference  to  such  relation.  Such  relationship  may 
be  the  source  of  obligations  social  and  religious  and  may 
subsist  as  already  pointed  out  between  persons  without  any 
community  of  property.  As  a  general  rule  substituting  females 
for  males,  the  quotation  in  Cheruhomen  v.  Ismala^  from  Julian 
'Hhat  the  law  of  relationship  (through  males)  cannot  be  dis- 
claimed by  agreement  no  more  than  one  may  say  that  he 
does  not  wish  to  be  himself"  is  applicable.  But  the  question 
before  us  is  not  whether  this  karnavanship,  the  relationship  due  to 
their  natural  condition  may  be  renounced  or  not.  The  question  is 
whether  the  plaintiff  may  renounce  the  rights  or  obligations 
including  the   right  of   management  which  devolved  on  him  as 

I.    6  M.  H,  C.  a.  401,  ^,  .6M,H.C.  E.p.l45, 
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kaniavan  or  the  senior  male  member  in  the  tarwad.     This  renunci-      Shuppu 
ation  of  the  bundle  of  rights  and  duties  is  also  called  the  renunci-         v. 
ation  of  kamavanship.  arayamin. 

Karuavans  are  frequently  removed  by  Courts  from  the  manage- 
ment of  tarwad  property.  Such  suits  are  loosely  termed  suits  to 
remove  karnavans — though  a  kamavan  cannot  be  deprived  as 
above  stated  of  his  relationship  of  kamavan  to  the  other  members 
of  his  tarwad,  but  can  only  be  removed  from  the  management  of 
tarwad  properties.  When  the  Courts  remove  a  kamavan,  the 
decree  does  not  determine  the  natural  relationship  that  exists 
between  the  karnavan  and  the  other  members :  they  still  continue 
kamavan  and  anandravan  for  the  performance  of  funeral  cere- 
monies and  the  like. 

The  only  question  therefore  is  whether  a  karnavan  may 
himself  renounce  that  power  of  management  of  which  for  adequate 
reasons  he  may  be  deprived  by  a  Court  of  law. 

In  the  order  of  reference  it  is  stated  and,  in  our  opinion, 
correctly  that  if  it  is  not  open  to  a  karnavan  to  renounce  the  rights 
or  obligations  attached  to  his  position,  he  could  not  do  so  by  a 
razi  or  contract-  If  he  could  renounce  by  contract,  there  is  nothing 
to  prevent  bim  from  doing  it  voluntarily  as  a  unilateral  act  of 
renunciation. 

The  general  rule  is  in  favour  of  renunciation  so  far  as  his 
right  to  manage  the  property  of  the  tarwad  is  concerned  and  the 
decisions  clearly  recognize  such  right. 

In  A.  S.  No.  336  of  1854  the  claim  was  to  set  aside  a  mort* 
gage  which  would  have  been  otherwise  valid  on  the  gi*ound  that 
the  kamavan  had  no  right  to  grant  it  according  to  an  agreement 
to  which  all  the  members  of  the  tarwad  were  parties.  In  declaring 
the  mortgage  invalid  Mr.  Holloway,  then  Sub-Judge,  observed 
^*  I  am  clearly  of  opinion  that  the  whole  of  the  members  of  a 
family  have  a  right,  by  common  consent,  to  regulate  the  karaavan's 

agency^' ''I  am  of  opinion  that  with  the 

consent  of  all  the  members  it  was  possible  for  the  tarwad  to  narrow 
his  authority."    Zillah  Decisions,  Sep.  1855,  page  18, 
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Shuppu  In  a  A.  Nos.  87  and   88   of   1857  (Sudder  Decisions  J  857, 

MenoQ 
V.  p.  158)  the  Sudder  Court  upheld  an  agreement  under  which  the 

arayanaiu  j^^^j^yg^^  jj^^j  renounced  his  right  of  exclusive  management  and 
the  tarwad  properties  were  agreed  to  be  managed  by  himself  jointly 
with  another. 

The  kamavan  could  thus  renounce  the  right  of  exclusive 
managements  vested  in  him. 

In  S.  A.  Xo.  368  of  1862  the  High  Court  confirmed  a  decision 
of  Mr.  Hollow  ay  in  which  he  held  that  the  plaintiff,  the  kamavan, 
was  estopped  by  an  agreement  entered  into  between  himself  and 
the  2nd  defendant,  a  junior  member,  by  which  the  2nd  defendant 
was  to  be  in  management  of  the  tarwad  properties  in  one  taluk, 
and  himself,  the  kamavan,  of  such  properties  in  another  taluk, 
and  a  suit  brought  by  the  kamavan  was  dismissed. 

This  is  an  instance  of  an  absolute  renunciation  of  the  right  to 
manage  a  substantial  portion  of  the  properties  of  the  tarwad. 

The  High  Court  in  S.  A.  No.  8  of  1880  in  upholding 
H  karar  against  the  kamavan  held: — "The  contention  of  the 
appellant  is  the  karar  (agreement)  of  1868  was  illegal  *  *  *  -J*^ 
*  *  *  It  is  not  necessary  for  us  to  consider  whether  the  karar 
if  objected  to  by  the  family  is  one  which  could  be  allowed  to  stand 
against  them.  There  is  no  such  objection  by  any  of  the  family, 
though  it  was  executed  in  1868  and  has  been  acted  upon  with  full 
^  consent  of  the  family  down  to  the  present  time;     There  is  ample 

reason  to  suppose  that  the  karar  was  executed  for  the  benefit  of 
the  family.  It  is  the  outcome  of  disputes  and  litigation  in  the 
family  and  by  it  those  disputes  and  that  litigation  were  happily 
ended.  There  is  apparently  no  reason  for  setting  aside  this  karar 
and  certainly  none  at  the  instance  of  the  plaintiff  (the  kamavan)^'. 

The  karar  there  sought  to  be  set-aside  was  entered  into 
between  the  karnavan  and  one  of  the  anandravans  by  which  the 
income  of  the  tarwad  was  to  be  collected  and  expenses  defrayed 
by  the  anandravan  and  all  the  documents  on  behalf  of  the  family 
were  to  be  in  his  handwriting.  Properties  were  not  to  be  demised 
without  his  consent.     It   also  provided  for  the   custody  of   the 
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tarwad  docaments.    The  anandravan  is  to  file  suits  in  tlie  kama-      ShnppQ 
van  s  name  on  his  vakaiat  for  rents,  &c. 


There  was  thus  practically  a  renunciation  of  the  rights  of  the 
kamavan  to  manage  the  tarwad  property.  There  was  only  the 
title  and  the  shadow  of  his  old  power  left  to  him.  The  tarwad 
management  was  practically  handed  over  to  a  junior  member  and 
such  renunciation  was  held  valid. 

Again  in  S.  A.  No.  357  of  1881  the  High  Court  held  :— 
"  The  rights  of  the  parties  were  adjusted  by  the  compromise 
and  the  decree  passed  thereon,  and  in  our  judgment  it  has 
been  properly  held  that  the  respondent  was  to  hold  possession  at 
least  till  some  other  arrangement  was  made  or  possibly  until  the 
death  of  the  kamavan.  The  right  of  the  kamavan  to  recover 
possession  applies  to  cases  in  which  he  has  voluntarily  conceded 
a  temporary  possession  to  aii  anandravan  for  management.  Here 
he  has  no  greater  right  to  put  an  end  to  the  contract  than  any 
member  of  the  family". 

By  the  agreement  there  sought  to  be  set  aside  certain  lands 
were  left  in  the  possession  of  the  defendant,  an  anandravan^  who 
was  to  maintain  himself  and  his  tavazhi,  i.  e.,  some  other  members 
of  the  family  with  the  income  thereof.  The  kamavan  sought  to 
set  aside  the  agreement  and  to  recover  the  lands.  The  words  in 
italics  indicate  the  right  principle  to  be  followed. 

Similarly  in  S.  A*  No.  363  of  1883  a  family  agreement 
was  held  to  be  binding  upon  the  succeeding  kamavan — the 
High  Court  holding  *'  Both  the  Courts  have  found  that  the  lands 
in  suit  are  included  in  the  paddy  tract  called  EallamuUi  which 
was  set  apart  for  the  defendants'  branch  of  the  tarwad  in  the 
family  agreement.  The  plaintiff,  however,  as  the  common  kamavan 
asserts  a  right  to  resume  the  lands  and  re-allot  them  at  pleasure. 
He  has  no  such  right  since  the  allotment  was  not  one  made  by  the 
former  kamavan  of  his  own  authority  but  as  part  of  a  family 
arrangement  which  binds  him  in  common  with  the  whole  family". 

Appeal  No-  120  of  1889  was  a  remarkable  case.  As  an 
exception  to  the  ordinary  rule  the  karnavanship  of  the  tarwad  in 


V. 

Narayanan. 
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Shnppn      qaestion  was  vefited  in  the  senior  female  called  Valia  Bani^  and  on 
y.  account  of  disputes  among  the  members  a  karar  was  entered  into 

Narayanan,  ^yj  ^hich  the  Valia  Rani  surrendered  the  entire  right  of  manage* 
ment  to  the  senior  male  and  after  her  deaths  that  right  to  manage 
was  vested  dejure  in  the  then  senior  female  but  the  defdcto  manage- 
ment was  vested  in  the  senior  male  according  to  the  old  usage  in 
the  family  subject  to  certain  specific  powers  preserved  to  the  senior 
female  who  held  the  kamavastanom.  It  will  be  noticed  that  the 
then  Valia  Rani  was  excluded  from  all  management  even  to  the 
extent  to  which  future  Valia  Ranis  were  permitted  to  interfere* 
This  renunciation  was  enforced  against  the  Rani  when  she  sought 
to  resume  management.  It  is  true  the  case  of  Cherukomen  v.  lamala^ 
was  not  quoted  nor  was  the  question  discussed.  Nevertheless 
the  case  is  important  as  showing  that  such  renunciations  have 
been  always  recognized. 

In  Kanna  Piaharodi  v.  Kombi  Achan^  it  was  held  that 
^'  ordinarily^  it  is  of  course  true  that  the  karnavan  of  a  Malabar 
tarwad  is  entitled  to  grant  a  renewal  of  a  kanom^  but  it  is  in  the 
power  of  the  family,  with  the  assent  of  the  karnavan^  to  place  a 
restriction  on  his  ordinary  powe^s'^ 

.  To  the  same  effect  is  the  decision  in  Komu  v.  Krishna^.  '*  As 
to  the  contention  that  he  did  not  consider  the  objection  taken  by 
the  petitioner,  viz. :  that,  as  the  present  karnavan  of  the  tarwad,  he 
was  entitled  to  set  aside  the  karar  sued  upon,  we  are  of  opinion 
that  the  karnavan  is  not'entitled  of  his  own  authority  to  set  aside  a 
family  arrangement  made  on  behalf  of  all  the  members  of  the 
tarwad'\ 

The  practice  is  widely  prevalent  whereby  tavazhis  are 
constituted  (See  S.  A.  No.  363  of  1883  above  referred  to)  i.  e., 
properties  are  set  apart  for  the  support  of  some  members  of  a  tarwad 
who  form  a  tavazhi  under  the  control  and  management  of  the  senior 
male  of  that  branch  who  so  far  as  the  management  of  these  pro* 
perties  is  concerned  takes  the  place  of  the  karnavan  of  the  tarwad. 

1.    6  M.  H.  C.  R.  p.  145.  2.    I.  L.  R.,  8  M.  p.  381. 

9.    ],L.  R.  llM.p.  134. 
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In  all  such  cases  there  is  a  renanciation  by  the  tarwad  karaavan  of      Shappn 

Mdnon 

all  his  rights  of  management  though  he  still  continues  to  be  styled         t. 

the  karnavan.  Narayamuu 

The  Courts  have  gone  further  Bnd  have  held  after  some 
hesitation  that  the  members  of  tarwad  may  withdraw  themselves 
entirely  from  his  control  and  form  themselves  into  a  separate 
tarwad  and  thereby  put  an  end  to  all  the  karnavan's  rights 
over  them.  In  a  series  of  cases  beginning  with  Kunkaeha 
Umma  v.  Rutti  Mammi  Enjee^  which  overruled  certain  previous 
decisions  it  bas  been  held  that  a  mother  and  children  may  form 
themselves  into  a  distinct  tarwad  with  their  own  senior  male  as 
karnavan  treating  themselves  inter  se  as  sole  members  of  a  tarwad 
without  interference  by  the  karnavan  of  their  main  tarwad  from 
which  they  have  separated.  This  shows,  that  for  the  purposes  of 
guardianship,  survivorship,  the  succeeding  members  have  renounced 
their  anandravanship  and  determined  the  karnavan's  rights  over 
them.  All  these  cases  are  repugnant  to  the  contention  that  a 
karnavan  cannot  renounce  by  contract  or  otherwise  his  rights  or 
powers  of  management.  His  powers  may  be  curtailed,  may  be 
exercised  only  under  conditions  imposed  by  the  tarwad,  may  be 
reduced  to  a  vanishing  point,  may  be  entirely  renounced  or  taken 
away  with  reference  to  the  tarwad  members  or  the  tarwad  property 

These  decisions  are  in  accordance  with  usage  and  were  not  cited 
apparently  before  the  learned  Judges  who  made  the  reference. 
Cheruhomen  v.  Ismala'^  was  a  case  in  which  what  was  put  forward 
as  a  deed  of  renunciation  was  held  to  be  a  power  of  attorney,  and 
the  question  therefore  according  to  Mr.  Justice  Holloway  did  not 
arise  for  decision.  The  passage  cited  from  Julian  shows  further 
that  Mr.  Justice  Eolloujay  was  then  considering  the  question 
whether  "the  law  of  relationship  through  males  cannot  be  dis- 
claimed by  agreement^'  which  is  very  different  from  the  question 
before  us  whether  one  may  not  renounce  the  rights  acquired  by  him 
on  account  of  his  relationship,  though  of  course  he  cannot  get  rid 
of  his  relationship.     Holloway  and  Innea,  JJ.,  were  further  con- 

l,    I.  h.  B.  16  M.  201.  2.    6  H.  H.  C.  B.  145.    ' 
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^uppn     sidering  a  case  where  it  y^s  argued  that ''  there  was  an  irrevocable 
v.         waiver  of  the  karnavan's  rights  and  an  irrevocable  transfer  of  them 

This  also  is  very  different  from  a  simple  renunciation  where  the 
law  vests  the  management  in  the  next  senior  male.  To  appoint 
another  person  in  his  place  as  kamavan  would  be  a  direct  inter- 
ference with  the  right  of  his  successor  and  that  question  stands 
obviously  on  a  very  different  footing  from  a  power  of  renunciation 
and  can  only  be  upheld,  if  at  all,  as  a  contract.  In  ValiakainuU 
V.  Velluthadatha  Shamu}  the  question  was  as  to  the  effect 
of  an  arrangement  made  by  a  formar  kamavan.  There  was 
no  renunciation  of  his  rights  by  the  persop  who  then  claimed 
as  kamavan.  In  the  course  of  his  judgment,  Mr.  Justice 
Holloway  no  doubt  observes  referring  to  the  previous  case  : 
'^  We  have  recently  expressed  a  strong  inclination  of  opinion 
that  the  doctrine  as  to  the  power  of  renunciation  does  not 
apply  to  a  person  in  the  position  of  the  Malabar  Karnavan.''  Mr. 
Justice  HoUoway  could  scarcely  have  intended  to  decide  by  these 
two  cases  that  a  kamavan  cannot  renounce  his  right  of  management 
by  contract  seeing  that  he  had  already  decided  in  favour  of  that 
view,  and  thetrae  explanation,  therefore,  appears  to  be  that  he  made 
these  observations  with  reference  to  the  facts  of  the  cases  before 
him  or  that  he  was  referring  only  to  the  renunciation  of  the  natural 
relationship.  If,  on  the  other  hand,  he  meant  to  say  that  it  is  not 
open  to  a  kamavan  to  renounce  his  rights  and  obligations  and 
in  particular  the  right  of  managing  the  tarwad  properties  which  he 
has  by  virtue  of  his  position  as  karnavan,  then  his  view  is  opposed 
to  his  own  opinion  so  expressed  in  his  previous  decisions,  to  the 
course  of  subsequent  decisions  and  to  the  practice  amongst  the 
community  who  follow  that  law. 

Nor  is  there  anything  in  principle  in  the  position  of  the 
kamavan  opposed  to  such  renunciation.  A  kamavan  is  not  a  trustee, 
yet  a  trustee  may  renounce  his  trust  with  the  consent  of  the  bene- 
ficiaries or  with  the  sanction  of  the  Court.    These  restrictions  are 

1.   6M.H.aB.:p.401. 
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necessary  in  the  case  of  a  trustee  for  the  protection  of  the  bene-      Shnppu 
ficiaries ;  but  the  karnavan  is  not  bound  to  render  account  or   to  y. 

pay  to  the  tarwad  any  surplus  he  may  have  in  his  hands.       These    r"!"*^*"*"* 
reasons,  therefore,  do  not  apply  to  the  case  of  a  tarwad  where    the 
next  male  in  order    of  seniority    takes  the    place  vacated    by  the 
senior. 

It  is  decidedly  for  the  benefit  of  the  tarwad  that  such  power 
of  renunciation  should  be  recognized.  An  unwilling  karnavan 
usually  makes  a  bad  manager.  Delegation  to  a  junior  member^ 
passing  over  his  seniors,  will  produce  discord  and  in  the  interest  of 
the  tarwad  it  is  clearly  desirable  that  the  power  of  management 
should  be  accompanied  with  responsibility. 

If,  on  the  other  hand,  his  renunciation  is  not  irrevocable,  the 
kamavan's  own  interest  and  the  interests  of  his  wife  and  children 
being  in  conflict  with  his  duty,  the  tarwad  will  generally  be  in 
danger  from  his  attempts  to  win  back  his  authority  and  the  in- 
evitable result  of  refusing  to  recognize  the  power  of  renunciation 
will  be  litigation  and  great  loss  to  the  tarwad. 

The  case  before  us  illustrates  the  necessity  of  recognizing  the 
power  of  renunciation.  The  tarwad  acknowledged  the  validity  of 
debts  contracted  by  the  plaintiff  to  avoid  litigation  and  gave  him 
an  allowance  to  which  as  stated  by  the  arbitrator  in  his  award  he 
was  not  entitled.  The  renunciation  in  this  case  was  for  full  con- 
sideration received.  That  of  course  will  not  make  the  i enunciation 
valid  if  as  a  unilateral  act  of  renunciation  it  cannot  be  valid. 

We  are,  therefore,  of  opinion  that  it  is  open  to  the  karnavan  of 
a  tarwad  to  renounce  his  karnavanship  including  his  right  to 
manage  the  tarwad  affairs. 

The  question  referred  must,  therefore,  be  answered  in  the 
affirmative. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAwS. 

y  Present : — Mr.  Justice  Subrahmania  Aiyar 

and  Mr.  Justice  Sankaran  Nair. 

Linga  Reddy      ...  ...  ...     Appellant^  {Plaintiff) . 

V. 

Hussain  Reddy  and  another  ...     Respts.  {Defts.  1  <fc  2). 

Lingua  Reddy  Civil  Procedure  Code  8.  244 — Surety  of  judgment- debtor — Suit   for    exemption  from 
Hnssain  liability — Maintainability  of, 

Reddy. 

A  suit  by  a  person  who  has  become  a  surety  on  behalf  of  a  defendant  during  the 
pendency  of  a  suit  for  a  declaration  that  he  is  not  liable  to  the  decree-holder  for  a 
portion  of  the  decree  is  not  maintainable  and  is  barred  by  S.  244  C.  P.  C. 

Second  appeal  from  the  decree  of  the  District  Court  of 
Kurnool  in  A.  S.  No.  118  of  1901  presented  against  the  decree  of 
the  Court  of  the  District  Munsif  of  Nandyal  in  0.  S«  No.  144  of 
1901. 

T.  Veerabhadhra  Mudaliar  for  appellant. 

P.  Ndgabhushanam  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— The  appellant  became  surety  on  behalf  of  the 
defendant  in  0.  S.  No.  596  of  1897  during  the  pendency  of  that 
suit  in  the  Court  of  first  instance.  Though  the  security  was  taken 
after  the  attachment  of  property  before  judgment,  yet  by  the 
security  bond  the  appellant  consented  to  become  liable  for  any  sum 
that  might  be  decreed. 

A  decree  having  been  eventually  passed  against  the  defendant 
in  that  suit^  application  for  the  execution  of  the  decree  was  made 
and  granted  against  the  appellant.  Before  the  actual  execution 
of  the  decree  the  present  suit  was  brought  for  a  declaration  that 
the  appellant  was  not  liable  for  a  portion  of  the  decree  sought  to 
be  executed  against  him  on  certain  grounds  unnecessary  here  to  be 

•  S.  A.  No.  991  of  1902.  8th  Augtist  1904. 
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Beddy. 


stated.  The  order  for  execution  against  the  appellant  was  not  Linga  Be^dy 
appealed  against*  The  objection  taken  on  behalf  of  the  respondent  Huuam 
that  this  suit  does  not  lie,  the  matter  being  one  to  be  litigated  only 
in  execution  proceedings  must^  in  our  opinion^  be  upheld  on  the 
authority  of  Exparte  Bhikaji  v.  Vithal  AmbekaV,  Ghoree 
Lalgha  v.  Sheo  Narain  Singh  and  another 8^,  Akhoof  Bamanah 
and  another  v.  Ahamed  Eusoofjee  and  anothei^^  Shek  Suleman 
V.  Shivram  Bhikaji*  and  Tirumalai  v.  Bamayya^,  Bajaram  v, 
Bapjm  Chettiar^. 

In  some  of  these  cases,  it  is  expressly  pointed  out  that  the 
surety  should  be  treated  as  a  party  to  the  suit  and  as  the  question 
sought  to  be  raised  by  the  appellant  is  one  relating  to  the  execu- 
tion of  the  decree^  the  bar  to  a  separate  suit  laid  down  by  S.  244^ 
C  P.  C.  applies.  On  this  ground,  the  suit  ought  to  have  been 
dismissed.    We  accordingly  dismiss  this  second  appeal  with  costs. 


IN  THE  HIGH  COURT  Ol*'  JUDIOATURE  AT  MADRAS. 

Present : — Mr  Justice  Dayies  and  Mr.  Justice  Sankaran  Nair« 

Thiruvenkata  Mudaliar    ...  ...     Appellant*  (PZ^.). 

Mnthu  Aiyar  alias  Mahadeva  Aiyar.     Respondent  (Deft.). 

Hindu  Law — Judgment  against  father — Son* 8    obligation — Maintainability  of  suit-r- 
Son  may  ahoio  debt  not  existent* 

A  suit  by  a  creditor  against  the  son  of  the  debtor  to  enforce  the    son's  duty  to 
pay  the  debt  created  by  the  judgment  against  his  father  is  maintainable. 

The  son  may  show  notwithstanding  such  judgment  that  the  debt  is  not  existent. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Negapatam  in  A.  S.  No.  773  of  1901  >  presented  against 
the  decree  of  the  Court  of  the  District  Munsif  of  Mannargudi  in 
0.  S.  No.  423  of  1900. 


Thimyen* 

kata 
Mudaliar 

V. 

Mnthu  Aiyar. 


•  S.  A.  No.  1304  of  1902. 

1.  4  B.  n.  0.  B.,  119. 

2.  8W.B.,p.24. 
8.    15W.B..P.688. 


10th  August  1904. 

4.    I.  L.  E.,  12  B.  7. 
6.    I.  L.  B.,  13  M.  p.  1. 
6.    13  M.  U  J.  B.  4S4. 
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Thiniven-  F.  KHshnaswami  Aiyar  and  T,  V.  Gopalasami  Mudaliar  for 

Mndaliar     appellants. 

T. 

Muthu  Aiyar.         p^  ^^  Bivoswami  Aiyar  and  C.  V.  Anantahrishna  Aiyar  for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT: — It  is  conceded  by  the  pleader  for  the  res- 
pondent that,  under  the  Full  Bench  ruling  in  Periasami  Mudaliar 
Y.  Seetharama  Chettiar^  this  action  is  maintainable  and  we  must^ 
therefore,  reverse  the  decree  of  the  Subordinate  Judge  and  direct 
him  to  replace  the  appeal  on  his  file  and  dispose  of  it  according  to 
law.  It  was  contended  that  the  4th  issue  in  theMunsifs  Court  raising 
the  question,  whether  there  was  any  debt  due  by  the  defendants 
father,could  not  be  raised  bythe  son  in  this  suit  brought  to  recover 
the  debt  decreed  in  the  judgment  against  the  father,  was  much  as 
that  question  was  concluded  by  that  jadgment.  Though  no 
doubt,  there  are  some  observations  in  the  judgments  of  the  learned 
judges  in  the  Full  Bench  case  referred  to  above,  which  lend 
support  to  this  contention,  it  did  not  form  the  subject  of  the  Full 
Bench  decision  and  we  should  be  reluctant  to  hold  that  the  son  is 
no  longer  able  to  show  that  the  debt  which  it  is  being  sought  to 
charge  upon  him  is  not  existent.  Their  Lordships  of  the  Privy 
Council  fully  recognize  this  right  of  the  son  inMussamat  Nanomi 
Bahimain  v.  Modun  Mohun^  where  they  observe  that  sons 
'*  ought  not  to  be  barred  from  trying  the  fact  or  the  nature  of  the 
debt* '  in  a  suit.  We  cannot  accept  the  contention  that  this  right 
is  curtailed  by  the  observations  of  the  judges  of  this  Court  above 
referred  to.  % 

Costs  of  this  appeal  will  be  provided  for  by  the  Subordinate 
Judge  in  his  revised  decree. 


1.    LL,R.»a7M.ia.  8.    L.B.,18I.A.  18. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  kT  MADRAS. 

Present : — Mr.  Justice  Subrahmania  Aiyar 
and  Mr.  Justice  Sankaran  Nair. 

Gnana  Sarabanda  Pandara  Sannadhi .  Appellant*  [Petitioner). 

V. 

David  Nadar       ...  ...  ...   Respondent  (Cown^er-Pe^r.). 

Madras  Revenue  Recovery  Act  II  of  1864,  8,  4C — Collector  of  the  District   entitled  to        Gnaaa 

confirm  revenue  sale — Potoer   to  revise  order   of  Deputy  Collector — Restitution —     Sambanda 
A         ,     «  Pandara 

Appeal^No  revision.  Sannadhi 

V. 

No  application  for  revision  will  lie  to  tlie  High  Court  where  the  order  sought  to  David  Nadar. 
be  revised  is  capable  of  being  appealed  against. 

Under  the  Bevenue  Recovery  Act  only  the  Collector  of  the  District  is  entitled  to 
confirm  sales  held  for  arrears  of  revenue  and  to  issue  certificatts  of  sale. 

An  order  of  the  Deputy  Collector  confirming  a  revenue  sale  is  liable  to  confirma- 
tion! modification,  or  annulment  by  the  Collector  of  the  District  under  the  provisions 
of  Madras  Act  VII  of  1857  taken  with  Madras  Regulation  VII  of  1828. 

Where  a  District  Munsif  awards  possession  under  S.40  of  Madras  Act  I  [  of  1864 
to  a  purchaser  in  revenue  auction,  he  can  order  restitution  on  the  sale  being  set  aside* 

Appeal  under  S.  15  of  the  Letters  Patent  against  the  Judg- 
ment of  Mr.  Justice  Boddam,  dated  21st  January  1904,  in  C.  R. 
P.  No.  398  of  1903  presented  against  the  order  of  the  Court  of  the 
District  Munsif  of  Shiyali,  on  C.  M.  P.  No.  of  190S  in  M.  P.  No. 
888  of  1901. 

T.  Naraaimha  Aiyangar  for  appellant. 

F.  Kri'i>hnasii'ami  Aiyar  and  B.  Panchapagesa  Sastri  for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT  : — Certain  lands  of  the  appellant  were  attached 
for  arrears  of  land  revenue  due  thereon  and  sold  under  the  provisions 
of  Act  II  of  1864  (Madras).  The  sale  was  confirmed  by  the  Deputy 
Collector  in  charge  of  the  Division  in  which  the  lands  were  situated 

•  h.  P.  A.  N«.  12  of  1904.  8rd  Aii|ni<t  1604. 
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Gnana      and   a  certificate  of  sale  was  grant-ed   to  the  respondenti   the 

Fandara     purchaser  at  the  sale.  The  respondent  having  applied  to  theDistrict 

Sannadhi    j^j^^sif  within  whoso  jurisdiction  the  lands  lay,  possession  thereof 

David  Nadar.  was  ordered  and  delivered  under  S.  40  of  Act  II  of  1864.    This 

delivery  took  place  pending  an  appeal   to  the  Collector  of  the 

District  by  the  present  appellant  against  the  confirmation  of  the  sale 

by  the  Deputy  Collector,  and  the  Collector  having  in  the  appeal  set 

aside  the  sale,  the  District  Munsif  who  had  ordered  the  delivery  of 

possession  to  the  respondent  direct<3d,  on  the  appellant's  application, 

restitution  of  the  land.     On  application  for  revision  to  this  Court 

Boddam  J.,  set  aside  the  District  M unsif's  order. 

The  two  points  which  arise  for  determination  are  : — 

1 .  Whether  it  was  competent  to  the  Collector  to  set  aside  the 

sale  as  he  did  ? 

2.  Whether  theDistrict  Munsif  had  power  to  grant  restitution? 
The  answer  to  both  these  must,  it  is  clear,  be  in  the  affirmative. 

Now  as  to  the  first;  under  the  provisions  of  the  Revenue  Recovery 
Act,confirmation  of  sales  held  thereunder  and  theissue  of  certificates, 
etc.,  are  all  to  be  done  by  the  Collector  of  the  District-  The  exercise 
of  similar  power  by  a  Deputy  Collector  in  charge  of  a  Division  is  by 
virtue  of  Act  VII  of  1857  (Mad.)  taken  along  with  the  other  enact- 
ment therein  referred  to— Mad.  Reg.  VII  of  1828.  And  cl.  1  of  S.  3 
of  that  Regulation  has  to  be  taken  together  with  cl.  3  of  the  same 
section,  and  when  thus  read,  it  will  be  seen  that  the  exercise  by  a 
Deputy  Collector  of  the  powers  of  a  Collector  is  subject  to  the  com- 
plete control  of,  and  supervision  and  revision  by,  the  Collector  of 
the  District  who  may  "  confirm,  modify  or  annul"  the  order  of  his 
subordinate  and  issue  "  any  further  order  in  the  case  as  he  may  see 
fit.''  We  cannot  follow  the  suggestion  made  by  Mr.  Krishnaswami 
Aiyar  on  behalf  of  the  respondent  that  the  effect  of  Act  II  of  1864 
is  that  when  once  a  Deputy  Collector  in  charge  of  a  Division  has 
confirmed  a  sale,  granted  a  certificate  and  proclaimed  it,  the  power 
of  the  Collector  of  the  District  to  interfere  is  at  an  end.  It  is  quite 
obvious  that  no  support  in  favour  of  this  suggestion  can  be  found 
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in  the  provisions  of  the  said  Act,  since  according  to  those  provisions  g^^i^^^^ 
the  Collector  of  the  District  is  the  only  authority  entitled  to  act  in  Pandara 
such  matters  and  the  power  of  the  subordinates  of  the  Collector  to  v. 

deal  with  the  same  has  to  be  derived  altogether  from  outside  the  ^^^'^  ^' 

Act. 

As  to  the  second  point  S.  40  of  Act  TI  of  1864,  which  provides 
for  the  delivery  by  a  court  of  competent  jurisdiction  of  possession 
of  lands  sold  under  the  Act,  lays  down  that  theCourt  shall  cause  the 
proper  process  to  be  issued  for  the  purpose  of  putting  such 
purchaser  in  possession  in  the  same  manner  as  if  the  purchased  lands 
had  been  decreed  to  the  purchaser  by  a  decree  of  the  Court.  With 
reference  to  this  provision,  Muthusami  Aiyar  and  Parker,  JJ.,  in 
appeal  against  appellate  order  No.  27  of  1889  held  that  an  appeal 
lay  to  the  District  Judge  against  an  order  passed  by  a  District 
Munsif  under  the  said  S.  40  of  Act  II  of  1804,  the  learned  Judges 
being  of  opinion  that  the  intention  of  the  Legislature  was  to  place  the 
purchaser  for  the  purpose  of  recovery  of  possession  of  the  land  pur- 
chased in  the  position  of  a  decree-holder  nnd,  that  is^  entitled  to  such 
remedies  as  are  open  to  a  decree-holder  in  execution  proceedings.  In 
this  view  it  follows  that  the  other  party  to  the  proceeding  can  claim 
and  ought  to  be  granted  restitution  as  fully  as  if  he  were  himself  a 
party  to  a  decree  ot  the  court  the  reversal  of  which  gives  rise  to  the 
right  to  restitution. 

The  order  of  the  District  Munsif  which  was  set  aside  by 
Boddam,  J.,was,  therefore,  one  which  it  was  competent  to  theDistrict 
Munsif  to  pass  and  which  in  the  circumstances  was  right.  It  ought 
to  be  added  that,  as  according  to  the  decision  of  Muthusami  Aiyar 
and  Parker,  JJ,.  cited  above,  it  was  open  to  the  present  respondent 
to  have  preferred  an  appeal  against  the  order  granting  restitution 
no  application  for  revision  lay  to  this  Court.  The  order  of  the 
learned  Judge  is  reversed  and  that  of  the  District  Munsif  restored 
with  costs  of  this  appeal  and  of  the  revision. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Pkesbnt  : — Mr  Justice  Subrahmania  Aiyar,  aud 
Mr.  Justice  Sankaran  Nair. 

Latchmanan  Chotty ...     Appellant*  (2nd  Vlaintiff) . 

V, 

Rainanathan  Chetty  (minor)  through"^  Respondents*  (1*^  Plff's. 
his  mother  and  next  friend  Alamelu  >  legal  representative  and 
Achi  and  another  ...  ...j      let  Defendant). 

Lafcchtnanna  Civil  Procedure  CodCy  S^44 — Partition  decree — Application  j  or  appointing  Commissioner 
Lhetty  — Limitation — Limitation  Act,  AH.  178 — Order  rejecting  on  ground  of  limitation — 

Bamanathau  Appeal,  ^ 

Chett  y. 

Where  a  oompromise  decree  is  passed  for  partition  and  one  of  the  parties    applj 

for  the  appointment  of  a  commissioner,  an  order  rejecting  the  application  on  the 
ground  that  it  is  barred  by  limitation  is  a  decree  and  is,  therefore,  appealable  under 
S.244,  C  P.C. 

Snch  appeal  is  not  taken  away  by  the  fact  that  the  court  rejecting  the  application 
wrongly  assumed  the  existence  of  a  decree  to  be  executed. 

An  application  for  the  appointment  of  a  commissioner  is  not  governed  by  Art. 
178  of  the  Limitation  Act  and  is  not  subject  to  any  rules  of  limitation. 

A  court  in  order  to  bring  the  litigation  to  an  end  may  appoint  a  commissioner 
without  being  put  in  motion  by  any  party. 

Appeal  against  the  appellate  order  of  the  District  Court  of 
Madura^  dated  22nd  December  1902  passed  in  A.  S.  No.  234  of 
1902  presented  against  the  order  of  the  Subordinate  Judge's  Court 
of  Madura  (West),  dated  28th  April  1902  passed  in  C.  M.  P. 
No.   56  of  1902  in  0.  S.  No.  49  of  1894. 

F.  Kriahnaswami  Aiyar  and  T.  Bangaramanujachariar  for 
appellant. 

The  Offg.  Advocate'Oeneral  (Sir  V.  Bhashyam  AiyangarJ 
S.  Srinivasa  Aiyangar  and  C.  V.  Ananthakrishna  Aiyar  for  1st 
respondent. 

The  Court  delivered  the  following 

JUDGMENT :— The  suit  out  of  which  the  present  appeal 
arises  was  brought  for  the  partition  of  a  house  and  some  lands  te 
which  the  parties  to  the  suit  were  jointly  entitled.     The    parties, 

•A  A.  A.  0.  Ko.  34  of  190S.  10th  Agnrt  1904. 
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eutered  into  a  compromise  which  was  recorded  by  the  Goart 
and  according  to  it  the  first  plaintiff  was  declared  entitled  to  Bftniiiri^'tf>n>T! 
half  a  share,  the  first  defendant  to  one-fourth  and  the  second  ***^* 
plaintiff  who  is  the  appellant  before  as,  to  the  remaining  one-fourth. 
Steps  for  the  actual  partition  and  delivery  of  the  respective  plots 
or  for  the  adjustment  of  the  rights  of  the  parties  otherwise  remained 
to  be  taken.  The  first  plaintiff  having  died^  his  minor  son  and 
representative  applied  for  the  appointment  of  a  Commissioner  to 
make  a  division  of  the  property.  The  Subordinate  Judge  dismissed 
the  application  on  the  ground  that  the  first  plaintiff's  right  to  claim 
further  relief  in  the  matter  had  become  barred  by  the  law  of  limita* 
tion.  On  appeal  the  District  Judge  reversed  the  order  of  the  Subor- 
dinate Judge  and  remanded  the  case  for  disposal  according  to 
law. 

It  was  contended  before  us,  as  it  was  in  the  lower  appellate 
Court  also,  that  no  appeal  lay  to  that  Court  against  the  order  of 
the  Subordinate  Judge  inasmuch  as  that  order  was  not  one 
passed  in  execution  of  a  decree,  a  decree  properly  such  having 
had  to  be  passed  in  the  suit  after  the  steps  required  for  division 
by  metes  and  bounds  had  been  completed. 

This  contention  is  clearly  untenable.  For  the  order  of  the 
Subordinate  Judge  on  the  face  of  it  purports  to  decide  a  question 
to  be  dealt  with  under  S.  244  of  the  Civil  Procedure  Code,  and 
is  therefore  a  decree  within  the  meaning  of  the  definition  of  that 
term  in  the  Code,  and  the  party  against  whom  it  is  passed  is 
therefore  entitled  to  appeal  therefrom. 

Assuming  that  there  was  no  decree  to  be  executed,  that  the 
Subordinate  Judge  erroneously  supposed  the  matter  was  one  in 
execution  and  that  he  proceeded  to  decide  that  the  right  to  obtain 
such  execution  was  unenforceable  by  lapse  of  time,  such  usurpa- 
tion of  jurisdiction  with  the  object  of  putting  an  end  to  litigation 
cannot  make  the  order  passed  in  consequence  thereof  the  less 
appealable  than  would  have  been  the  case  had  the  order  been 
passed  in  execution  proceedings  under  a  decree  duly  passed*  See 
Hurriah  Ghnnder  Chowdhry  v.  Kali  Sundaari  Debia^  and  Abdul 
Bahaman  8aheb  v.  Oana/pathi  Bhatter*. 

1.    L.B.  10  I.  A.  pp.  4  and  17.  2.    L  L.  fi^  28  H.  6S1. 
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^^rttT*^  Nor  can  we  agree  with  the  argument  that  the  application  for  the 
V.         appointment  of  a  Commissioner   was  governed    by   Art.    178   of 

Chotty  Schedule  II  to  the  Indian  Limitation  Act.  If  the  order  passed  on 
the  compromise  did  not  amount  to  a  decree,  it  is  incumbent  on  the 
court  to  bring  the  litigation  to  an  end  by  causing  such  steps  to  be 
taken  as  will  result  in  the  due  disposal  thereof.  The  appoint- 
ment of  a  Commissioner  is  one  which  it  was  competent  to  the  Court 
to  make  without  being  put  in  motion  by  any  party  to  the  litigation. 
And  therefore  an  application  by  a  party  with  reference  to  such  a 
matter  is  not  an  application  of  the  description  contemplated  by 
the  article  relied  on.  See  Virthal  Janurdhan  v.  Vithoji  Rao 
Putlaji  Bao^y  Darbo  v.  Kenho  Bai^  and  Dwarka  Nath  Misser  v. 
Barinda  Nathmisser^. 

If,  on  the  other  hand,  the  order  on  the  compromise  be  regarded 
as  the  decree  in  the  case  and  the  application  made  to  the  Subordi- 
nate Court  as  one  in  execution  the  article  applicable  would  have 
been  Art.  179,  and  upon  the  facts  admitted,  the  application  was 
undoubtedly  in  time.  The  appeal  is,  therefore,  dismissed  with  costs. 


IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Bhashyam  Aiyangar. 

Chintalapudi     Neelachalam     adu 
another    ...  ...  ...  ...     Appellants*  {Defendants). 

V. 

Chintalapudi  Kamarazu  •••     Respondent  (Plaintiff). 

Keelaohalam  Madras  Act  II  of  1894 — Kamam^s  emoluments — Possession  adverse  to  office-holder  — 
__       ^'  Prescriptive  title— Suits  cognizable  by  Civil  Courts, 

The  ruling  in  Velu  Pandaram's  case  is  also  applicable  to  lands  alienated  by  the 
holder  for  the  time  being  of  the  hereditary  office  of  kamam. 

Prior  to  Act  II  of  1894  being  extended  to  the  office  of  kamam  in  a  permanently 
settled  district,  suits  in  respect  of  such  office  and  the  emoluments  thereof  were 
cognizable  by  Civil  Courts  and  governed  by  the  ordinary  Law  of  Limitation. 

•  S.  A.  No.  118  of  1902.  8th  Januaiy  1904. 

1.    I.L.B.,  6B.P.686.  2.    I.  L.  B.,  9  A.  1>.  864.  8.    I.  L.  B.,  22  C.  425. 
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A  possession,  which  is  adverse  to  the   holder  of  a  Kamam  office,  is  adverse  to  Neelachalam 

his  successors.  ^' 

Kamarazn. 

Second  appeal  from  the  decree    of  the    District    Court   of 

Godavari^  in    A.  S.    No.  819    of    1901^   presented    against  the 

decree  of  the  Court  of   the  Subordinate  Judge  of   Cocanada,  in 

0.  S.  No  85  of  1900. 

The  plaintiff  and  1st  defendant  were  brothers.  The  2nd  de- 
fendant was  the  son  of  the  1st  defendant.  The  defendants 
claimed  that  the  suit  lands  were  and  are  attached  to  the  Kamam's 
oiSce  of  which  the  father  of  plaintiff  and  1st  defendant^  the  1st 
defendant  and  the  :^nd  defendant^  were  successively  the  holders. 
In  1869  in  a  partition  between  the  plaintiff  and  1st  defendant,  the 
suit  lands  were  apparently,  treated  as  private  property  and  fell  to 
the  plaintiff's  share  and  were  ever  since  in  his  enjoyment.  The  2nd 
defendant  had  been  appointed  asKarnam  recently^and  within  three 
^ears  after  his  appointment  sued  to  recover  the  suit  lands  from  the 
plaintiff  before  the  Collector  under  section  13  of  Madras  Act 
III  of  1895;  The  plaintiff  contended  that  the  Collector  had  no 
jurisdiction  to  entertain  the  suit  as  the  suit  lands  ceased  to  apper- 
tain to  the  office  of  Earnam,  even  if  they  originally  were  attached 
to  the  said  office,  by  reason  of  his  long  adverse  possession.  The 
Collector  held  that  the  suit  was  not  barred  as  it  was  brought 
within  three  years  after  the  2nd  defendant's  appointment.  The 
decision  was  confirmed  on  appeal. 

The  present  suit  was  brought  within  6  months  after  the  appel- 
late decree  for  a  declaration  that,  as  the  lands  ceased  to  appertain 
to  the  office  of  Earnam,  the  Revenue  Courts  had  no  jurisdiction 
to  set  aside  the  said  decree  (S.  21  of  1901,  Act  III  of  1895).  Two 
issues  were  raised,  the  first  was  whether  the  suit  land  was  the 
private  property  of  the  plaintiff,  or  whether  it  formed  the  emolu- 
ments of  the  office  of  Kamam  held  by  the  1st  defendant;  and 
secondly^  whether  the  plaintiff  acquired  a  prescriptive  right  to  the 
lands. 

The  Sub-judge  found  that  the  suit  lands  were  originally  attached 
to  the  Eamam's  office  but  found  that  plaintiff  was  in  long  adverse 
possessioii  and  gave  a  decree.    The  District  Judge  confirmed  the 
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K^daohaUm  decree  without  giving  a  finding  on  the  question   whether  the  suit 
XMiiamii.   lands  were  at  any  time  Kamam^s  emoluments.  He  agreed  with  the 

Sub-judge  that  plaintiff  had  long  adverse  possession.    Hence  this 

second  appeal. 

F.  Bamesam  for  appellants. 

F.  Krishnasami  Aiyar  and  S.  GopaliUfami  Aiyangar  for 
respondent. 

The  Court  delivered  the  following 

JUDGMENT :— The  District  Judge  has  given  no  finding 
upon  the  1st  issue  and  we  must  ask  him  to  return  a  finding  thereon. 
The  determination  of  this  issue  also  necessarily  has  an  important 
bearing  upon  the  question  of  adverse  possession — M*  Seshaya  v. 
Oauramma^. 

Within  the  meaning  of  the  Proviso  to  S.  21  of  Act  111 
of  1895  under  which  section  this  suit  is  brought,  the  plaintiff  will 
be  entitled  to  a  decree  if  the  lands  were  never  granted  as  the 
emoluments  of  the  office  or  if  at  the  date  when  Act  II  of  1894 
was  extended  to  the  office  of  Karnam  in  the  estate  in  question^  the 
emoluments  did  not  appertain  to  the  office  by  reason  of  the  plaiutiff 
having  acquired  (under  Article  144  of  the  2nd  schedule  and 
S.  28  of  the  Limitation  Act)  title  to  the  lands  by  adverse  pos- 
session prior  to  such  date  up  to  which  date  suits  in  respect  of 
the  office  of  Karnam  and  the  emoluments  thereof  were  cognisable 
by  Civil  Courts  and  governed  by  the  ordinary  law  of  limitation  by 
reason  of  the  last  section  of  Regulation  VI  of  1831  having  excepted 
from  it  the  office  of  Karnam  in  a  permanently  settled  district.  In 
our  opinion  the  ruling  of  the  Privy  Council  in  Gnannsambanda 
Pandara  Sannadhi  v.  Vetu  Pandaram*,  is  applicable  as  much  to 
lands  alienated  by  the  holder  for  the  time  being  of  the  hereditary 
office  of  Karnam  as  to  lands  alienated  by  the  holder  of  the  here- 
ditary office  of  trustee  and  limitation  runs  from  such  date  not  only 
against  the  alienor  but  also  against  his  immediate  and  other 
snccessors. 

L    41LH.0.B.886.  2.    I.  L.  R.,  33  M.  271. 
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If  the  finding   on  the  Ist  issue  is  against    the  plaintiff,  we  Neeiaohalam 

V, 

also  request  the  District  Judge  to  submit  a  fresh  finding  upon  the    Kamarazu. 
2nd  issue  with  reference  to  the  foregoing  observations. 

We  may  also  point  out  that  the  partition  deed  of  1869 
referred  to  in  para.  2  of  the  District  Judge's  judgment  was  between 
the  brothers^  the  plaintiff  and  the  Iht  defendant  after  the  death  of 
their  father  and  not  during  the  father's  lifetime,  as  the  Judge 
appears  to  think  and  could  not  create  a  separate  title  in  the 
plaintiff's  father  and  his  possession  therefore  could  not  have  been 
adverse  for  that  reason  to  the  1st  defendant/^ 

In  compliance  with  the  above  order  the  District  Judge 
submitted  a  finding  to  the  effect  that  it  was  not  shewn  that  the 
suit  lands  were  attached  to  the  office  of  karnam  (1st  issue)  and 
with  reference  to  the  1st  issue  the  following  was  the  finding  :  — 

"  3.  Issue  II.  Even  if  my  finding  on  Issue  I  had  been  that 
the  suit  lands  were  at  one  time  attached  to  the  karnam's  office,  I 
should  have  held,  in  the  light  of  the  remarks  of  the  High  Court  in 
their  order  of  remand,  that  the  suit  lands,  having  been  held  by  the 
plaintiff  since  1889  (under  the  partition  deed  Exhibit  A)  adversely 
to  the  1st  defendant,  who  was  then  holding  the  ofiice,  the  plaintiff 
had  acquired  a  right  to  them  by  adverse  possession.  The  ruling 
in  M,  Seshayya  v,  Gauramma^  does  not  seem  to  me  to  apply  to 
this  case,  because  in  that  ruling  the  plaintiff  claimed  throagh  a 
person  who  had  himself  been  karnam  when  he  dealt  with  the 
service  inam  lands  as  private  property ;  whereas  in  this  case  the 
plaintiff  was  never  karnam  and  his  contention  is  that  he  held  the 
lands  in  dispute  adversely  to  the  holder  of  the  karnam's  Office 
since  1869.'' 

[Their  Lordships  accepting  the  findings  dismissed  the  second 
appeal  with  costs.    Ed.] 


1.    4  If.  H.  C.  S.  886. 
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IN  THE  HrGH  COURT  OP  JUDICATURE  A.T  MADRAS. 

Present : — Mr.  Justice  Davies  and  Mr.  Justice  Sankaran  Nair. 

Siibba  Reddi  and  another  ...     Appellants*  (Plaintiffs). 

r. 
Eotamma  and  others       ...  ...  Respondents  (Dd/endan^, 

1  and  2  and  4  to  8). 

Snbba  Beddi  Guardian  and  minor — Compromiie  hy  guardian,  validity  of. 

V. 

Kotamma.  Where  a  guardian  enters  on  behalf  of  a  minor  into  a  compromise  of   a  doubtful 

right  and  has  acted  in  the  interests  of  the  minor  onder  the  circumstances,  such 
compromise  is  binding  on  the  minor  and  the  latter  cannot  seek  to  set  aside  the 
compromise  on  the  ground  that  the  state  of  things  afwumed  by  the  compromise  was 
otherwise. 

Second  appeal  from  the  decree  of  the  District  Court  of  Eistna 
in  A.  S.  No.  73  of  1902  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Tenali  in  0.  S.  No.  881  of  1900. 

V.  Krishnaawami  Aiyar  and  V,  Bamesam  for  appellant. 

r.  8.  Sivaswami  Aiyar  for  repondents. 

The  Court  delivered  the  following 

JUDGMENT  .—We  must  take  it  that  the  finding  of  both  the 
Courts  below  was  that  the  plaintiffs  were  bound  by  the  arrangement 
made  by  the  then  guardian,  as  it  was  in  compromise  of  a  doubtful 
right.  There  is  no  reason  for  importing  any  malafides to  the  guardian, 
who  evidently  acted  in  the  best  interests  of  the  minors  by  getting  for 
them  4  acres  out  of  the  estate  which  had  been  in  the  possession  of 
the  1st  defendant  for  over  12  years.  It  is  contended  that  now  it 
is  found  the  plaintiffs  were  in  fact  entitled  to  the  whole  property 
the  7  acres  of  which  the  Ist  defendant  continued  in  possession  must 
in  the  absence  of  a  registered  instrument  conveying  the  land  to  her 
be  delivered  to  the  plaintiffs.  This  assumes  that  the  plaintiffs 
ownership  was  never  in  doubt-  When  a  state  of  facts  is  accepted 
as  the  basis  of  a  compromise,  parties  cannot  be  afterwards  allowed 
to  say  the  real  state  of  things  was  otherwise-  Having  found  in 
favour  of  the  compromise,  it  was  unnecessary  to  decide  in  this  case 
as  to  the  ownership  of  the  plaintiffs  or  the  1st  defendant.  The 
second  appehl  fails  and  is  dismissed  with  costs. 


•  B.  jL  No.  1666  of  1902.  17ih  Aoguirti  190i. 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present: — Mr.  Justice  Benson  and  Mr.  Justice  Bhashyam  Aiyangar. 

The  Madras  Consolidated  Sugar  and  Spirit 

Factories,  liimited  . .  ...  ...  Appellant*  (Defendant) . 


William  Sissmore  Shaw  and  others  ...Respondents(PZa'm^ijf«). 

Transfer  of  debt  by  creditor — Satisfaction — Tahirg  of  pro-note ,  effect  of— Suit  to  set  aside 
discharge  for  mistake — Limitation  Act  XV  of  1877  Art  96 — Mistake  effect  of — 
Discovery  of  mistake  by  one  partner^  effect  of^  on  another — Contract  Act  8.  66 — 
Co^npensation, 

A  transfer  by  a  debtor  to  his  creditor  of  a  debt  due  to  the  foiiner  cannot 
operate  as  a  discharge  of  his  debt  unless  the  transfer  is  accepted  as  a  satisfaction 
of  the  debt  and  not  merely  as  a  means  whereby  the  creditor,  on  realization  of  the 
debt  assigned  to  him,  may  appropriate  the  same  towards  the  debt  dne  to  him  from 
his  original  debtor. 


Madras 

Consolidated 

Sugar  and 

Spirit 

Factories, 

Limited 

V. 

William 

Sissmore 

Shaw. 


There  can  be  no  ratification  of 
that  it  is  a  ratification  of  the  whole. 


part  of  the  agent's  act  except  in  the  sense 


Where  a  pro -note  is  taken  by  the  creditor  from  his  debtor  there  is  no  discharge 
of  the  debt  by  the  ci  editor. 

A  suit  by  a  creditor  for  setting  aside  a  discharge  made  by  him  on  tho  ground 
of  mistake  is  govenied  by  Article  96  of  the  Limitation  Act. 

Where  the  mistake  is  as  to  the  belief  of  a  party  that  a  third  person  is  liable, 
the  mistake  must  be  taken  as  discovered  when  the  third  person  repudiates  his 
liability  and  communicates  such  repudiation  either  to  the  party  or  to  his  partner. 

Where  a  right  of  action  is  in  two  or  more  partners  and  one  of  xhem  discovers 
the  mistake  by  reason  of  which  a  contract  (in  respect  of  which  relief  has  been 
sought)  has  been  entered  into  by  another  of  the  partners  on  behalf  of  the  partner- 
ship  the  period  of  limitation  prescribed  by  Article  96,  will  begin  to  run  from  the  date 
of  such  discovery  notwithstanding  that  the  latter  partner  chooses  to  persist  in  his 
mistake  even  after  the  mistake  is  pointed  out  to  him  by  the  other. 

The  relief  contemplated  by  S.  65  of  the  Contract  Act  is  that  the  party  preju* 
diced  by  the  mistake  should  be  relieved  from  the  consequences  thereof. 

Where  tho  plaintiffs  by  mistake  released  a  debt  dne  to  them  they  would  bo 
entitled  to  be  placed  in  the  same  position  as  they  would  be  if  there  had  been  no 


•  O.  S.  A.  No.  8  of  1903. 


22nd  December  1908. 
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release  and  also  compensated  fur    any  loss   which   may   have  necessarily  resulted 
from  the  mistake. 

Where  the  debt  which  was  released  by  mistake  was  on  the  date  of  discovery 
of  the  mistake  not  barred  by  the  stature  of  limitations  the  party  entitled  to  relief 
on  the  ground  of  mistake  could  claim  no  compensation  as  no  loss  was  sustained.  He 
can  only  be  entitled  to  a  declaration  that  the  release  is  void  and  should  be  cancelled 
if  in  writing. 

But  where  the  debt  released  by  mistake  is  barred  at  the  date  of  the  discovery, 
there  is  a  loss  which  is  the  necessary  result  of  the  mistake  when  relief  against  the 
mistake  will  comprise  not  only  a  cancellation  of  the  release  but  also  compensation 
for  the  loss. 

On  appeal  from  the  decree  of  Mr.  Justice  Boddam,  in  C,  S. 
No.  160  of  1901. 

The  facts  were  as  follows  : — ^Messrs.  Parry  &  Co.,  the  plaintifEs 
sold  certain  property  to  the  defendant  Company  under  Exhibit 
D,  dated  1st  December  1897,  for   Rs.  7,97,460-11-0. 

A  pro-note  for  the  amount  was  taken  by  Parry  4  Co.  The 
defendant  sold  the  property  they  acquired  from  Messrs.  Parry  &  Co. 
(plaintiffs)  to  the  East  India  Distilleries  Co.,  (referred  to  in  the 
report  as  the  English  Company  under  Exhibit  P,  dated  14th 
December  1897,  also  for  Rs.  7,97,460-11-0.  The  question 
was  whether  the  value  of  certain  charge  Ac.  (Rs.  89,421-0-5) 
was  separately  pajable  under  P,  or  was  included  in  the  said 
Rs.  7,97,460-11-0.  The  English  Company's  contention  was  that 
the  said  claim  was  included  in  the  price  and  was  not  separately 
payable. 

The  plaintiff's  case  was  that  the  defendant  was  liable  to  pay 
them  in  respect  of  the  agreement  of  sale,  Exhibit  D,  a  sum  of 
Rs.  7,97,460-11-0  and  Rs.  89,421-0-5,  that  upon  the  English 
Company  purchasing  from  the  defendant  all  that  they  acquired 
under  Exhibit  D,  the  arrangement  was  that  the  English  Company 
should  pay  them,  the  plaintiffs,  in  consideration  of  which  the  latter 
discharged  the  defendant  Company  from  their  liability  to  the 
plaintiffs,  that  this  discharge  was  under  a  mistake  common  to  all 
the  parties  that  the  English  Company  was  liable  to  pay  separately 
for  the  char,  that  when  the  English  Company  repudiated  their 
liability  and  their  contention  was  upheld  by  an  award  passed  on  the 
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4th  October  1898  on  a  reference  of  the  disputes  by  the  English  MadrM 

Company  and   the  defendant   Company  to  a  common  arbitrator.  Sugar  and 

the  plaintiffs  discovered  the  mistake  and   were    entitled  to     set  pactoriefl 

aside  the  release  and  get  back  the   sum  of  Rs.  89,421-0-5.  They  Limited 

brought  this  suit  on  2nd  October  1901.  WUUam 

mi      !•  1         •  Siasmor© 

The  following  are  the  material  portions  of  the  chief  documents       Shaw. 
referred  to  in  the  Judgment : — 

Exhibit  A : — An  agreement  made  the  thirtieth  day  of  Septem- 
ber one  thousand  eight  hundred  and  ninety -seven  between  William 
Sissmore  Shaw  Algernon  Joseph  Yorke  and  Alexander  Stuart 
Silver  PauU,  carrying  on  business  together  as  Merchants  Agents 
and  Bankers  under  the  style  or  firm  of  Messieurs  Parry  and 
Company  inMadras  and  other  places  (hereinafter  called  Messieurs 
Parry  and  Company)  of  the  one  part  and  the  Commercial  Bank  of 
India  (Limited)  aCompany  registered  under  the  Indian  Companies 
Act  VI  of  1882  and  having  its  registered  office  in  Madras  (herein- 
after called  the  Bank)  of  the  other  part.     Whereas 

The  business  and  assets  of  Messieurs  Parry  and  Company  to  be 
included   in  such   sale   shall  consist  of : — 

Para  5  cL  (b) — All  the  machinery  plant  offices  and  other 
furniture  patents  licenses^  trade  markes^  lorses,  wagons^  carts^ 
implements^  utensils  and  stores  belonging  to  Messieurs  Parry  and 
Company  and  used  by  them  in  connection  with  their  said  business. 

CI.  (d).  All  stocks  of  sugar,  raw,  or  refined  jaggery,  spirits, 
molasses,  coal,  coke  and  other  stocks  belonging  to  and  used  by 
them  in  connection  with  their  said  business. 

Para.  9 : — The  consideration  for  the  stock-in-trade  of  Mes- 
sieurs Parry  and  Company  and  of  the  Bank  as  mentioned  in  clause 
5  (d)  and  7  (d)  hereof  shall  as  regards  jaggery  and  raw  sugar 
be  the  amount  at  which  such  jaggery  and  raw  sugar  stood 
in  the  books  of  Messieurs  Parry  and  Company  and  the  Bank 
respectively  on  the  thirtieth  June  one  thousand  eight  hundred  and 
ninety 'Seven  exclusive  of  interest  and  as  regards  sugar  and  spirit 
and  the  rest  of  such  stock-in-trade- the  market  value  of  the  same 
as  on  the  thirtieth  day  of  June  one  thousand  eight  hundred  and 
ninety-seven.  The  consideration  monies  mentioned  in  this  clause 
are  hereinafter  referred  to  as  the  '^  valuation  monies'\ 
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Exhibit  D : — Para  1.  The  vendors  shall  sell  and  the  Company 
shall  purchase.  *  #  * 

Secondly : — All  the  machinery  plants  office  and  other  furniture 
patents^  licenses,  trade-marks^  horses,  wagons,  cart,  implements 
and  utensils  belonging  to  the  vendors  and  used  by  them  in 
connection  with  their  said  business. 


Fourthly  : — All  stocks  of  sugar,  raw,  raw  or  refined  jaggery, 
spirits,  molasses,  coal,  coke,  and  other  stocks  belonging  to  the 
vendors  or  used  by  them  in  connection  with  their  said  business. 


Para  3 : — The  consideration  for  the  stock-in-trade,  fonrthly, 
hereinbefore  mentioned  shall  as  regards  jaggery  and  raw  sugar 
be  the  amount  at  which  such  jaggery  and  raw  sugar  stood  in  the 
books  of  the  vendors  on  the  thirtieth  day  of  June  one  thousand 
eight  hundred  and  ninety  seven  exclusive  of  interest  and  as  regards 
sugar  and  spirit  and  the  rest  of  such  stock-in-trade,  the  market 
value  of  the  same  as  on  the  thirtieth  day  of  June,  one  thousand 
eight  hundred  and  ninety- seven.  The  consideration  monies  men- 
tioned in  this  clause  are  hereinafter  referred  as  the  "valuation 
monies." 

E.  Norton  and  D.  Chamier  for  appellant. 

The  Advocate  General  and  C,  F,  Napier  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT: — Bhashyam  Aiyangab,J.  : — This  is  an  appeal 
by  the  defendant,  a  company  incorporated  under  the  Indian 
Companies^  Act  against  the  judgment  of  Boddam,  J.,  decreeing  a 
sum  of  Rs.  89,421-0-5  (with  interest)  in  favour  of  the  plaintiffs 
carrying  on  business  at  Madras  under  the  name  and  style  of  P^rry 
&  Co.  The  said  amount  represents  the  value  of  a  certain  quantity 
of  char,  bones,  &c.,  which  along  with  other  property  movable  and 
immovable,  was  agreed  to  be  sold  by  the  plaintiffs  to  the  defendant 
(Jompany,under  an  agreement  (Exhibit  D)  dated  the  1st  December 
1897.  The  learned  Judge  has  decreed  the  plaintiff's  claim  on  the 
ground  that  the  plaintiffs  discharged  the  defendantCompany  from 
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its  liability  to  them-  n  respect  of  the  sum  of  Rs.  7,97,460-1 1-0 — m%     Madras 

eluding  the  above  item  of  Rs.  89^421-0-5 — by  reason  of  a  mistake,    Sugar  and 

common  to  both  the  plaintiffs  and  the  defendant.    The  mistake  was    piMs^es, 

in  believing  that  the  East  India  Distilleries'  Company  (incorporated      liimited 

under  the  English  Companies'  Acts  1862  to  1898)  which  under  an      WiiHam 

agreement  (Exhibit  P),  dated  the  14  December  1897,  purchased       ^^ 

from  the  defendant  Company  all  the  property  which  the  latter  had    «,  ""T" 

acquired  from  the  plaintiffs,  was  under  a  liability  to  the  defendant  Aijangar,  J. 

company  in  the  sum  of  Rs.  7,97,460-11-0  including  the  value  of 

char^  Ac,  (besides  the  price  fixed  in  Exhibit  F  in  respect  of  some 

immovable  properties,  &c.)>  whereas,  in  truth  and  fact,  according 

to  the  proper  construction  of  Exhibit  F,  the  value  of  the  char,  &c., 

was  included  in  the  fixed  price  above  referred  to  and  the  English 

Company  was  liable  to  pay  only  Rs.  7,97460-11-0  less  the  value  of 

the  char,  viz ,  Rs.  89,421-0-5.     The  English  Company  repudiated 

its  liability  to  pay  for  the  char,  Ac,  separately  ;  the  matter  was 

formally  referred  on  behalf  of  the  two  companies  to  the  arbitration 

of  Mr.  Davey  in  England  and  an  award  was  made  by  him  on  the 

4th  October  1898  in  which  he  held  that   the  English  Company's 

claim  was  right,  and  that  the  value  of  the  char  was  included  in  the 

fixed  price,  and  should  be  deducted  from  the  sum  of  Rs.  7,97, 460 

AS.  11-0  claimed  by  the  defendant  company.     The  learned  Judge 

being  of  opinion  that  the  plaintiffs  could  not  have  known  of  their 

mistake  until  the  award  was  given,  held  that  the  suit  was  not  barred 

under  article  96  of  the  second  schedale  to  the  Limitation  Act''  the 

suit  having  been  instituted  on  tho  2nd  October  1901   ;  and   he 

awarded  the  amount  decreed  as  ^^  compensation"  under  section  65 

of  the  Indian  Contract  Act,  for  the  loss  sustained  by  the  plaintiffs 

by  reason  of  the  release  or  discharge— which,  on  the  4th  October 

1898,  they  discovered  to  be  void. 

Both  before  the  learned  Judge  who  tried  the  case  and  before 
us  in  appeal,  there  was  a  great  deal  of  discussion  as  to  the  pleadings 
in  the  cause  and  as  to  whether  the  plaint  disclosed  any  cause  of 
action,  and  if  so  what,  and  as  to  whether  the  written  statement  did 
not  admit  the  release  pleaded  by  the  plaintiffs.  Paragraphs  4  &  5 
of  the  plaint  are  not  as  clear  as  one  might  wish,  especially  in  the 
light  thrown  upon  it  by  the  evidence  of  Mr.  Yorke,  one  of  the 
plaintiffs,  who  are  themselves  tha  managing  agents  of  the  defendant 
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Matos  «c<5mpany — the  company  being  represented  in  this  suit  by  Mr.  Dick, 

Su^rMid  its  attorney,  who  is  also  Secretary  to  the  Commercial   Bank  at 

Fa^toL  ^fa^ras,    which    with    the    plaintiffs    practically    constitute    the 

Limited  defendant  company  both  having  an  equal  interest  therein.    I  am 

Wiuiam  Satisfied,  especially  after  our  attention  was  drawn  to  the  evidence  of 

^sSw^  M^'  Yorke  that  the  word ''  arranged'^  in  paragraph  4  and  the  word 


BhaBbjam 


''•arrangement'*  in  paragraph  5  of  the  plaint  were  advuedly  used,  as 
Ajyangar,  J.  in  reality  there  was  no  '  agreemenf  in  any  legal  sense  of 
that  term  between  the  various  parties  therein  referred  to,  viz ,  the 
Bast  India  Distilleries'  Company,  the  defendant  company,  the 
plaintiffs  and  the  Commercial  Bank;  the  arrangement  itself  when 
reported  to  the  English  Company  for  its  confirmation,  having  been 
disapproved  of  and  repudiated  by  it  (as  stated  in  paragraph  (5  of 
the  plaint)  so  far  at  any  rate  as  its  liability  to  pay  for  the  char,  &c. 
was  concerned.  I  take  it — and  I  believe  that  was  the  viow  taken 
by  Boddam,  J. — that  the  cause  of  action  on  which  the  suit  is  really 
based  is  that  averred  in  paragraph  7  of  fche  plaint,  viz,,  that  the 
plaintiffs  released  the  defendant  company  from  its  indebtedness  in 
respect  of  char,  Ac,  under  a  mistake,  shared  in  by  the  defendant 
company,  as  to  the  liability  of  the  English  Company  to  pay  for  the 
value  of  char,  Ac,  taken  over  from  the  defendant  company  under 
agreement  F,  and  in  the  mistaken  belief  that  the  English  Company 
were  prepared  to  take  over  the  indebtedness  of  the  defendant 
company  to  the  plaintiffs  in  respect  of  the  char,  &c.,  and  that  they 
are  entitled  to  be  relieved  from  the  consequences  of  such  mistaken 
belief.  The  contention  that  the  release  as  pleaded  in  paragraph  7 
of  the  plaint  is,  in  fact,  admitted^in  the  written  statement  is  quite 
untenable.  A  reference  to  paragraphs  4,  5  and  6  of  the  written 
statement  clearly  shows  that  the  admission  therein  made  by  the 
defendant  cjompany  is  not  of  the  release  as  set  forth  in  paragraph 
7  of  the  plaint,  but  of  a  novation  by  which  the  English  Company, 
in  consideration  of  the  defendant  company  releasing  in  from 
liability  to  pay  the  defendant  the  sum  of  Rs.  7,97,460-1 1-0  including 
the  value  of  char,  &o.,  agreed  to  pay  the  same  amount  to  the 
plaintiffs  and  the  plaintiffs,  in  consideration  of  the  defendant 
company  having  procured  the  English  Company  to  undertake  to 
pay  the  amount  to  the  plaintiffs,  released  the  defendant  company 
from  its  liability  to  them  in  the  same  amount.  Leaving  out  the 
Commercial  Bank— in  regard  to  which  there  was  a  similar  arrange- 


Digitized  by  ViiOOQIC 


PABT3   XI   &  ZII.]      THE   ITABBAS   LAW   JOUBNAL  BIP0BT8  449 

ment  from  consideration,the  defendant  understands  the  arrangement      ^^" ^^ 

referred  to  in  paragraph  4  and  the  whole  of  paragraph  5  of  the  Sugar  and 

plaint,  as  an  agreement  between  the  three  parties  and  refers  to  it  pactorief, 

as  such  in  both  paragraphs  4  and  6  of  the  written  statement.    If     i^imited 

the  defendant  company  is  to  be  held  bound  by  the  admission  in      William 

the  statement,  the  admission  certainly  mast  be  taken  as  a  whole       sahaw 

and  not  merely  in  so  far  as  it  relates  to  the  release  of  the  defend-    _,  ". 

*'  iSnasoyain 

ant  company  by  the  plaintiffs.  The  question  is  not  whether  the  Aiyangap,  J. 
defendant  company  rightly  construed  the  plaint,  but  what  the 
so-called  admission  made  by  it  in  the  written  statement  is.  The 
defendant  admits  the  arrangement  referred  to  in  paragraph  4  of 
the  plaint,  referring  to  the  same  as  an  '  agreement'  and  adds  in 
paragraph  6  of  the  statement,  that  that  agreement  was  acted  upon 
and  carried  out^  as  alleged  in  paragraph  5  of  the  plaint,  in  which 
paragraph  it  is  clearly  stated  that  Rs.  7,97,460-11-0  was  entered 
as  the  loan  due  by  the  East  India  Distilleries'  Company  to  the 
plaintiffs,  the  same  being  the  amount  due  by  the  defendant  com- 
pany to  the  plaintiffs.  If,  as  stated  by  the  defendant,  the  entries 
and  the  transfers  of  the  sums,  referred  to  in  paragraph  5  of  the 
plaint  were  in  accordance  with  an  agreement  to  which  the  English 
Company  was  a  party,  the  result  of  course  would  be  that  bhe  suit 
could  not  lie,  inasmuch  as  the  defendant  company,  by  reason  of 
its  release  by  the  plaintiffs,  has  released  the  English  Company 
from  its  liability  to  it  in  respect  of  the  same  amount ;  and  admit- 
tedly the  English  Company  was  labouring  under  no  mistake  as 
to  its  liability  under  Exhibit  P.  It  is  in  this  view  that  the  defend- 
ant pleaded  that  the  suit  was  bad  for  nonjoinder  of  the  English 
Company  which  was  a  party  to  the  agreement.  The  so-called 
admission  of  the  defendant  therefore  is  really  no  admission,  when 
taken  as  a  whole,  in  favour  of  the  plaintiffs,  but  really  a  defence 
in  bar  of  the  suit  based  apparently  on  a  pardonable  misconception 
of  the  plaint  and  an  ignorance  of  the  fact  that  there  was  really  no 
such  agreement  as  the  defendant  company  understood  the  plain- 
tiffs to  aver  in  paragraphs  4  and  5  of  the  plaint.  Indeed  the 
learned  counsel  for  the  defendant  offered  and  applied  for  leave 
before  the  learned  Judge  to  amend  the  written  statement. 

Proceeding  now  to  the  consideration  of  the  merits  of  the  case 
and  of  the  cause  of  action  as  set  forth  in  paragraph  7  of  the  plaint, 
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Madrv      I  am  satisfied,  upon  the  evidence  in  the  case,  that  the  plaintiffs 

Consolidated 

Sngar  and    have  entirely  failed  to  prove  that  the  defendant  was  in  fact  or  in 
Factories     ^^   discharged  or  released  from  liability  to  the  plaintiffs,  in 
Limited      respect  of   the  sum  of  Rs.  7,97,460-11-0,  or  any  part  thereof,  l^ 
William     reason  of  any  undertaking  of  such  liability  by  the  English  Com- 
Shaw!^     pany.     On  the  contrary  the  evidence  conclusively  establishes  that 
Bhaiih"        ^^®  English  Company  all  along  regarded  and  treated  the  defend- 
Aijangar,  J.  ant  company  as  its  creditor  in  respect  of  the  amount  payable  to  it 
under  agreement  F  and  that  the  defendant  company  was  never 
discharged  either  in  whole  or  in  part  from  its  liability  to  the  plain- 
tiffs by  any  release  or  novation,   but  that  the  indebtedness  of  the 
defendant  company  tq  the  plaintiffs  under  Exhibit  D  was  in  fact 
discharged  to  the  extent  of  the  difference  between  Rs.  7,97,460-11-0 
and  Rs.  89,421-0-5  (the  amount  now  sued  for),  only  by  the  plain- 
tiffs— who  were  also  the  managing   agents   of   both   the  English 
Company  and  the  defendant  company — appropriating  towards  the 
amount  due  to  them  by  the  defendant  company  the  payments  and 
remittances   made   by   the  English  Company   in  discharge   of  its 
liability  to  the  defendant  company  under  Exhibit  F.     If  therefore 
the   defendant    company    was    indebted   to    the   plaintiffs   under 
Exhibit  Din  the  sum  of  Rs.  7,97,460-1  i-0  for  which  a  pro-note 
(Exhibit  C)  bearing  date  the  31st  October  1897  was  taken  by  the 
plaintiffs  from  the  defendant  company  on  the  23rd  January  1898 — 
the  defendant's  liability  under  Exhibits  D  and  C  would,  subject  to 
the  law  of  Limitation,  have  been  a  subsisting  one,  at  the  date  of 
the  suit,  to  the  extent  of  Rs.  89,421-0-5,  the  amount  sued  for, — the 
balance  having  been  paid  to  the  plaintiffs  by  the  English  Company 
on  behalf  of  the  defendant  company. 

The  material  portion  of  the  evidence  of  Mr.  Yorke,  on  the 
question  of  the  defendant's  release  is  to  the  following  effect : — 

The  consolidated  (defendant  company)  had  been  debited  in 
its  books  with  seven  lakhs  and  odd  in  Parry's  favour.  After  the 
arrangement  of  Exhibit  F  its  liabilities  were  transferred  to  the 
E.  I.  D.  Company.  Loan  accounts  were  opened  in  Parry's  books 
and  corresponding  accounts  in  the  books  of  the  East  India  (kept 
here  by  the  plaintiffs  as  its  managing  agents).  The  East;  India 
could  not  have  consented  to  accept  the  liability  of  the  Consoli- 
dated until   the  East  India  was  itself   ^taally  formed.     The 
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circamstances  of  the  whole  affair  are  rather  peculiar  and  the  exact      Madras 

Consolidated 
date  of  the  East  India's  consent  could  not  be  given.     Witness  does   Sugar  and 

not  know  whether  between  December  1897  and  June   1898  there    Factories 
was  any  document  showing  the  consent  of  the  E.  I.  D.  to  take  over      Limited 
the  liabilities  of  the  Consolidated.     Witness   himself  was  not  in      William 
England  any  time  between  December  1897  and  June  1898.     He       sha^^ 
did  not  during  that  time  consult  any  member  of  the  E.  I.  D.  with    gi/T" 
regard  to  the  acceptance  of  the  liability,  nor  is  witness  aware  of  Ajyangar,  J. 
any  letter  of  his  written  during  that  period  to  Mr.  Murray  (the 
Secretary  of  the  East  India  as  well  as  the  London  Agent  of  Parry 
&  Go.)  about  the  consent  of  the  East  India  to  accept  the  responsi- 
bility of  the  Consolidated.     Witness  had  no  conversation  either, 
with  any  member  of  the  East  India,  about  that  matter.     Witness 
could  not  find  any  minute  of  the  Consolidated  Directors,  trans- 
ferring the  indebtedness  of  the  Consolidated  to  the  East  India,  nor 
is  there  any  resolution  to  that  effect.     Witness  does  not  recollect 
whether  Parry  &  Co.,  as  vendors,   ever  wrote  to  the  consolidated 
asking  the  latter  to  consent  to  the  transfer,  nor  whether  there  is 
any  resolution  in  the  books  of   the   consolidated,  discharging  it 
from  its  liability.    The  books  of  the  consolidated   contain  no  entry 
regarding  the  transfer  of  its  indebtedness  to  the  East  India  Distil- 
leries.    Witness  does  not  know  (or  is  not  prepared  to  say)  on  what 
date  or  in  what  month  or  year,  the  Consolidated  was  discharged 
by    the   plaintiffs.     Witnesc   himself   never   used  the  word  '  dis- 
charged' to  bis  legal  advisers,  nor  could  he  say  what  was  released 
and  what  was  not.     Witness  does  not  know  of   any  discharge  in 
fact.     This  discharge  is  purely  a  legal  fact  and  witness  does  not 
know  when  the  legal  discharge  took  place. 

Turning  now  to  the  entries  in  the  account  books,  the  matter 
stands  thus  : — In  M  1— the  defendant  company's  book — the  plain- 
tiffs are  on  the  31st  December  1897  credited  withRs.  7,97,460-11-0 
and  by  a  corresponding  entry  in  the  plaintiffs'  book  (Exhibit  180) 
the  defendant  company  is  debited  with  the  same  amount.  On 
account  of  losses  sustained  in  the  working  of  the  defendant 
company  (by  the  plaintiffs  and  the  Commercial  Bank)  before  its 
business  was  transferred  to  the  East  India  Company,  a  sum  of 
Rs.  74,597-2-2  (being  one-half  of  the  total  loss)  was  debited  to  the 
plaintiffs  in  M  1  and  credited  to  the  defendants  in  Exhibit  180. 
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Madras      This  amount  was  deducted  (after  the  same  had   been  ascertained 
Consolidated 
Sugar  nnd    apparently  about  June  1898j  from  the  above  sum  of  Ks.  7,97,46  )-l  I, 

F^tories,    ^^^  ^"  ^  1  ^^^  1^^>  leaving  a  balance  of  Ks.  7,22,863-8-10.     Tlie 
Limited     defendant  company's  book  was  closed  with  this  and  no  subsequent 
Winiam      entries  appear  there.     In  the  plaintiffs'  books,  however,  the  sum 
Shaw.       ^^  ^s-  7,97,460-J  1-0  was   carried  over   to  the  next  year's  account 
"T"        under  date  the  Jst  January  1898  (Exhibit  DD)  under  the  heading 
Aiyangar,  J.  of  the  defendant  company.     This  heading,  however,   was  subse- 
quently scored   out  and   the  name  cf   the  '  E.  I.  Distilleries'  Com- 
pany,'appears  there  in  pencil ;  the  figure  7,97,460-11-0  has  been 
altered  into  7,22,863-8-10.    Mr.  Knight,  as  plaintiffs'  second  wit- 
ness, says,  in  explanation  of  this — ''  The  alteration  was  made  in  my 
own  writing  because  the  heading  was  wrongly  made  by  the  clerk. 
I  can't  give  the  exact  date.     When  I  examined  the  entry,  I  found 
the  wrong  entry  in  the  ledger.  *  *  The  balance  (Rs.  7,97,460-11-0) 
might  have  been  brought  forward  two  or  three  months  after  the 
1st  J«nuary*  *  *  it  was   altered   into   Rs.    7,22,863-8-10   about 
June  1898,"     In  the  corresponding  accounts  of  the  E.  L  D.  Com- 
pany (Exhibit  P2) — kept  by  the  plaintiffs  here — the  plaintiffs  are 
credited  with   the  sum  of  Rs.  7,22,863-8-10  under   date   the   1st 
January  1898.     Here  too,  as  in  DD,  there  is  a  scoring  out  of   the 
figure  Rs.  7,97,460-1 1-0, which  has  been  altered  to  Rs.  7,22,863-8- 10. 
If  in  reality  there  had  been  a  discharge  of  the  defendant's  liability 
by  the  English  Company  undertaking   the  same,   it  is   remarkable 
that  instructions  should  not  at  once  have  been  given  to  the  clerk 
not  to  continue  the  account  (in  1898)  in  the  name  of  the  defendant 
company,  and  that  the  clerk  should  have  been  left  to  continue  the 
account  in  that    name,  and  that  the  mistake  should   have   been 
discovered  only  casually,  some  time  afterwards,  by  Mr.  Knight, 
Further,  if  it  had  been  intended  to  discharge  the  defendant  com- 
pany of  its  liability  to  the  plaintiffs,  an  entry  would  surely  have 
been  made  in  Parry  &  Co's  books  crediting  the  defendant  company 
with  the  amount^  and  a  corresponding  debit  entry  made  in  the 
defendant's  book.    No  such  entry,  however,  appears  in   Exhibit 
ISO  or  Exhibit   Ml  or    anywhere    else  and  in  fact  the  matter 
was  left  unadjusted  so  far  as  the  accounts  go.    Mr.   Kuighfs 
explanation  that  that  is  the  usual  method  of  book-keeping  is  really 
no  explanation  at  all,  if,  in  truth  and  fact^*a  discharge  was  really 
intended.    That  no  discharge— in  any  legal  sense  of  the  term*— ?ra8 
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ever  intended  receives  further  corroboration  from  the  fact  that  no      Madrmg 

GonBolidBted 
discharge  had  been  endorsed  on  the  defendant  company  s  pro-note,    Sngarand 

Exhibit  C.     Nor  is  it  at  all  likely  that  the  plaintiffs  would  have    Factories, 
discharged  the  defendant  company  before  the  English  Company —      Limited 
of  which  the  plaintiffs  were  the  managing  agents — had  signified      William 
its  acceptance  of  the  defendant  company's  liability  to  the  plaintiffs       ghaw. 
in  the  sum  of  Rs.  7,97,460-1 1-0.     The  above  entries  in  the  accounts    ^j^^J^Jl^^ 
were  no  doubt  made  in  the  usual  course  of  business  under  the  Aiyangar,  J. 
belief  that  the  indebtedness  of  the  English  Company  to  the  defen- 
dant company  on  account  of  the  articles  to  be  paid  for  on  valuation 
(under  Exhibit  F)  was  the  same  as  that  of  the  defendant  company 
to  the  plaintiff s  and,  as  stated  by  Mr.  Yorke  in  his  evidence,  that  the 
English  Company  would  take  the  liability  including  the  char  and  that 
instead  of  making  a  two-fold  entry,  first  i)i  the   defendant's  book 
crediting  the  English  Company  with  the  amount  and  then  in  the 
plaintiffs'  books  crediting  the  defendant  company  with  the  same,  the 
matter  might  be  adjusted  by  a  single  entry  in  the  plaintiff's  books  (of 
course  with  a  corresponding  entry  in  the  English  Company's  books 
kept  by  the  plaintiffs  here),  crediting  the  English  Company  with 
the  amounts  paid — thus   practically   discontinuing  entries  in  the 
defendant's  book.      That  this  was  all  that  was  really  intended, 
clearly  appears  from  Exhibit  9,  dated  (so  late  as)  the  12th  Septem- 
ber 1898 — being  a  letter  from  Parry  &  Co.  as  managing  agents  of 
the  defendant  company  to  Mr.  Stranack,  one  of  the  directors  of 
the  defendant  company  and  Secretary  to  the  Commercial  Bank. 
There  was  thus  in  reality  no  transfer — ^^in  any  legal  sense— of  any 
debt  or  liability,  operating  as  a  discharge  or  release  of  the  defen- 
dant's liability.     I  may  here  mention  that  a  transfer  by  a  debtor 
to  his  creditor,  of  a  debt  due  to  the  former,  cannot  operate  as  a 
discharge  of  his  debt,  unless  the  transfer  is  accepted  as  a  satisfac- 
tion of  the  debt  and  ilot  merely  as  a  means  whereby  the  creditor, 
on  realization  of  the  debt  assigned  to  him,  may  appropriate  the 
same  towards  the  debt  due  to  him  from  his  original  debtor  {vide 
S.  134  of  the  Transfer  of  Property  Act).    The  transfers  made  (in 
the  various  sets  of  books)  by  the   plaintiffs,  who  were  the  manag- 
ing agents  of  the  English  Company,  were,  as  understood  by  the 
parties  themselves,  made  subject  to  and  in  expectation  of  their 
being  approved  and  confirmed  by  the  company— in  the  mistaken 
belief,  no  doubt,  that  the  company  was,  under  Exhibit  F,  bound  to 
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IfAdras  pay  separately,  for  char  &c.     If  the  plaintifEs,  as  managing  agents, 

Snfrarand  had  legal  authority  to  bind  the  English  Company  by  their  act,  the 

Fwitories  English  company  would  of  course  be  bound  thereby  and  it  could 

Limited  not  have  repudiated,  as  it  did,  its  liability  in  respect  of  char.     Bat 

William  if  the  plaintifEs  had  no  such  authority — and  this  is  conceded — ^their 

'Saw!^  *^*®  ^^^  *'^°^  their  principles  only  if  they  ratify  the  same-     And  it 

^  •—        is  clear  law  that  there  can  bo  no  ratification  of  a  part  of  the  airent's 
Bhashyam  ^  . 

Aiyangar,  J.  act  except  in  the  sense  that  it  is  a  ratification  of  the  whole  {vide 

Indian  Contract  Act,  S.  199,  Story  on  Agency,  S.  250).    That  the 

English  Company  did  not  ratify  the  whole  is  of  course  clear  and  is 

conceded.     It  seems  to  me  therefore  impossible  to  hold  that  there 

was  any  novation  whereby  the  liability  of  the  English  Company 

was  substituted  for  that  of  the  defendant  company   even  to  the 

extent  of  the  admitted  liability  of  tjie  English  Company  to  the 

defendant  company  under  Exhibit  F  or  the  defendant  company 

discharged  by  the  plaintiffs  either  in  whole  or  in  part.     There  is 

nothing  in  Exhibit  S  to  which  our  attention  was  specially  drawn 

by  the  learned  counsel  for  the  respondent — which  militates  against 

this  view.     At  the  most  all  that  can  be  contended  is  that  after  the 

English  Company  had  repudiated  its  liability  to  pay  separately  for 

char,  &c.,  and  such  repudiation  had  been  upheld  by  the  arbitrator, 

the  English  Company  undertook  the  defendant's  liability  to  the 

extent  of  the  admitted  sum,  the  liability  of  the  defendant  company 

to  the  plaintiffs,  for  the  balance  of  Rs.  89,000  and  odd  remaining 

as   before.     As   regards   the  remittances  made   by    the    English 

Company  from  time  to  time,  in  liquidation  of  its  indebtedness  to 

the  defendant  company,  it  may  be  taken  that  the  appropriations 

thereof,  made  by  the  plaintiffs  towards  the  debt  due  to  them  by 

the  defendant  company,  were  ratified  by  the  English  Company.    In 

my  opinion,  however,  there  was,  even  after  the  award,  no  novation 

or  transfer  in  law  to  the  plaintiffs,  of  the  admitted  indebtedness  of 

the  English  Company  to  the  defendant  company.     The  taking  of 

the  pro-note  (Exhibit  C)  from  the  defendant  company  on  the  23rd 

January  1898  is  quite  incompatible  with  any  transfer  prior  thereto, 

of  its  liability  or  any  discharge  of  such  liability     The  explanation 

given  that  the  Commercial  Bank  wanted  a  pro-note  (for  the  debt 

due  to  it  by  the  defendant  company)  as  a  voucher  and  that  the 

plaintiffs  also  therefore  took  a  similar  pro-note  (for  the  amount  due 

to  themselves)  antedating  the    same  to   the    31st  October    1897 
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affords  no  explanation  for  a  pronote  being  given  after  the  debt  for  Madrw 

which  it  was  given  had  been  discharged,  and  chat,  with  no  endorse-  Sugar  and 

ment  of  discharge  thereon.     If   really  the  pro-note  was  retiuired  p,^^^eB, 

merely  as   a  voucher  for  purposes  of  audit,  there  was  no  reason  Limited 

why  the  discharge  should  not  have  been  endorsed  thereon,  if  really  William 

there  had   been  any   such,  by  the  transfer  of   the  liability  to  the  shaw^ 


English  Company. 

That  there  was  no  novation  in  any  sense  or  any  transfer  of 
liability  is  conclusively  established  by  the  fact  that  the  English 
Company  regarded  and  dealt  with  the  defendant  company  as  its  cre- 
ditor, even  as  late  as  October  1898,  when  the  question  of  its  liability 
to  pay  for  char  separately  was  referred  to  arbitration. 

In  reply  to  Exhibit  124,  dated  the  12th  May  1898,  in  which  the 
valuation  of  the  stocks  by  Parry  &  Co.,  was  sent  to  the  English 
Company,  including  therein  the  value  of  Char  &c„ — the  Secretary 
to  the  English  Company  in  his  letter  (Exhibit  2),  dated  the  29th 
July  1898,  informs  the  plaintiffs  of  the  resolution  of  the  company 
that  it  is  not  bound  to  pay  for  the  char  separately,  requesting  them 
to  communicate  that  decision  to  the  defendant  company  —  its 
vendors.  The  plaintiffs,  in  their  reply  (Exhibit  8),  dated  the  25th 
August  1898  to  this  letter,  maintain  the  position  that  the  English 
Company  is  bound  to  pay  separately  for  char  and  express  their 
willingness  to  have  the  matter  referred  to  the  arbitration  of  some 
independent  party  to  be  approved  by  their  attorneys  in  England. 
It  is  evident  that  this  letter  was  written  by  the  plaintiffs  on  behalf 
of  the  defendant  company  —  of  which  they  were  the  managing 
agents — and  they  also  point  out  in  the  letter  that  the  reference 
already  made  by  the  English  Company  to  Messrs.  Newlands 
Brothers  was  not  one  to  which  they  or  their  attorneys  were  parties. 
Exhibit  10,  dated  the  16th  September  1898,is  the  reply  (to  this)  ad* 
dressed  to  the  managing  agents  of  the  defendant  company  informing 
them  that  their  letter  (Exhibit  8)  of  25th  August  will  be  placed 
before  the  Board  (of  English  Company)  at  its  next  meeting  and 
intimating  that  the  reference  to  Newlands  Brothers  was  made 
only  in  accordance  with  the  wishes  of  the  attorneys  of  the  defend- 
dant  company.  The  resolution  of  the  Board,  dated  the  28th  Sep- 
tember referring  the  matter  to  the  arbitration  of  Mr.  Davey,  with 


Bhaahjam 
Ai  jangar,  J. 


Digitized  by  ViiOOQIC 


456  THE  MADRAS  LAW  JOURNAL  BBP0RT8.      [VOL.  XIV. 

Madras      the  assent  of  Mr.  Herbert  the  English  attorney  of  the  defendant 

Consolidated  ^  "^ 

Sugar  and    company  {vide  Exhibit  12),  as  well  as  the  reference  to,  and  the 
Factories,    ^^^rd  of,  Mr.  Davey  was  communicated  to  the  plaintiffs  as  manag- 
Limited     Jug  agents  of  the  defendant   company  by  Exhibit  14,  dated  the 
WiUiam      7th  October  1898.     The  award  was  in  favour  of  the  English  Com- 
Shaw.       patiy  and  it  is  significant  that  two  of  the  Directors  o£  the  defen- 
Bhash"        dant  company,  who  were  then  in  England,  Messrs,  Shaw  (the  1st 
Aiyangar,  J.  plaintiff)  and  Orr,  sent  a  letter  (Exhibit  11)  dated  the  27th  Septem- 
ber 1898,  before  the  reference  was  made  to  Mr.   Davey,  to   the 
defendant  company,  conveying  their  opinion  that  the  contention  of 
the  English  Company  in  the  matter  was  right  and  stating  that  the 
English  attorneys  of  the  defendant  company  were  parties  to  the 
reference  to  Newlands  Brothers  and  that  it  was  highly  undesir- 
able in  the  interests  of  the  defendant  company  to  endeavour  to 
reopen  the  question  even  if  such  a  course  was  possible.     It  also 
appears  from  Exhibit  9,  dated  the  12th  September  1898,  that  the 
Secretary  to  the  English  Company  desired  its  managing  agents — 
the  plaintiffs — to  obtain  receipts  from  the  defendant  company  for 
payments  made  by  the  English  Company  in  respect  of  stocks  pur- 
chased from  the  defendant  company. 

If  the  defendant  company  had  been  discharged  and  its  liability 
to  the  plaintiffs  undertaken  by  the  English  Company,  it  is  incon- 
ceivable that  Exhibit  8  would  have  been  dealt  with  as  a  communi- 
cation made  on  behalf  of  the  defendant  company,  or  the  dispute 
submitted  to  arbitration  as  one  between  the  English  Company  and 
the  defendant*  company.  The  parties  to  the  arbitration  were 
only  the  two  companies,  neither  the  plaintiffs  nor  the  Commercial 
Bank  being  made  parties  thereto,  and  the  award  would  not  have 
bound  the  plaintiffs— if  really  the  del  t  due  by  the  English 
Company  to  the  defendant  company  Lad  been  transferred  to 
them.  Exhibit  11  also  shows  that  two  of  the  Directors,  ;at  any 
rate,  of  the  defendant  company  considered  that  the  deltendant 
company  was  then  the  creditor  of  the  English  Company.  *  These 
circumstances  and  the  fact  that  the  English  Company  desi|red  the 
plaintiffs  to  obtain  receipts  from  the  defendant  company  conijjletely 
negative  the  theory  of  novation  and  with  that,  the  alleged  dis^jcharge 
or  release  of  the  defendant  company  by  the  plaintiffs  neces\^arily 
falls  to  the  groand.    Even  assuming  that  there  was  a  releaslp  or 
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discharge  of  the  defendant  company  as  pleaded  in  paragraph    7  of      Madras 

,   f        ,  .      .  ..,11  ".   ,        ,        T  ..  Consolidated 

the  plaint,  the  suit  is,  in  my  opinion,  clearly  barred  by  the  Law  of    Sugar  and 

Limitation  under  Articles  96,  52  and  73  of  tht  second  schedule  to  the  factories 
Limitation  Act.  As  regards  article  96  it  is  impossible  to  accede  to  Limited 
the  contention  that  the  mistake  as  to  the  extent  of  the  English  WiiUam 
Company^s  liability  must  be  taken  to  have  been  discovered  only  on  shaw'^ 
the  date  of  Mr.  Dav^ey's  award  (Exhibit  W)  mz.,  the  4th  October  «,  ~T" 
1898— though  the  plaintiffs  themselves  were  no  parties  thereto.  Aiyangap,  J. 
The  mistake  which  led  to  the  release  of  the  defendant  company  in 
respect  also  of  the  value  of  char,  &c.,  is,  as  alleged  in  paragraph  7 
of  the  plaint,  the  supposition  by  the  plaintiffs  and  the  defendant 
company  that  under  Exhibit  F  the  English  Company  was  liable  to 
pay  separately  for  char,  &c.,  taken  over  from  the  defendant  company 
and  the  belief  that  the  English  Company  was  prepared  to  take  over 
the  indebtedness  of  the  defendant  company  to  the  plaintiffs  in 
respect  of  such  char,  &c.  Assuming  that  such  a  mistake  on  the  part 
of  Mr.  Yorke  should  be  treated  as  the  mistake  of  all  the  plaintiffs 
and  that  it  would  therefore  render  the  lease  void  under  section  20 
of  the  Contract  Act,  the  mistake  must  be  taken  to  have  been 
discovered  on  or  about  the  15th  August  1898  at  the  latest  when 
Exhibit  2,  dated  the  29th  July  1898,  would  in  the  ordinary  course 
have  reached  Mr.  Yorke,  communicating  the  decision  of  the  English 
Company  that  it  repudiated  its  liability  to  pay  separately  for  the 
value  of  char,  &c.  In  fact,  the  mistake  must,  in  law,  be  taken  to 
have  been  discovered  on  the  21st  June  1898  — the  date  of  Exhibit 
3 — when  Mr.  Shaw  (the  1st  plaintiff  who  was  then  in  England) 
knew  that  the  English  Company  objected  to  its  having  to  pay 
separately  for  char,  &c.,  and  wrote  to  Mr.  Yorke  (in  Madras),  who, 
he  knew,  was  labouring  under  a  mistake  that  he  (Mr.  Shaw)  had 
always  entertained  the  opinion  that  char,  &c.,  was  included  in  the 
fixed  price.  If  in  a  case  in  which  the  right  of  action  is  in  two  or 
more  partners,  one  of  them  discovers  the  mistake,  by  reason  of 
which  a  contract— in  respect  of  which  relief  is  sought — has  been 
entered  into  by  another  of  the  partners,  on  behalf  of  the  partnership, 
the  period  of  limitation  prescribed  by  Article  96  will  begin  to  run 
from  the  date  of  such  discovery  notwithstanding  that  the  latter 
partner  chooses  to  persist  in  his  mistake,  even  after  the  mistake  is 
pointed  out  to  him  by  the  other.  In  the  present  case  even  after  the 
receipt  of  Exhibits  2  and  3,  Mr.  Yorke,  as  agent  of  the  defendant 
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Madras      company,  addressed  a  letter  (Exhibit   8)  to  the   Secretary   to   the 

Consolidated  „      f.  ,     '  .,..,.-  .  ^  ,  -x-  j 

Sugar  and    English   Company  maintaining   his  former  mistaken   position  and 

actories      demanding  a  reference  to  an  independent  arbitrator.     The  argument 
^^^^^^     that  the  repudation  by  the  English  Company,  communicated  to  the 
William     plaintiffs   by   Exhibit  2,  should   not  be    taken  as  final,  but   only 
Shaw!       provisional  pending  the  reference  to  arbitration  proposed  in  Exhibit 
"~        8  and  acceded  to  by  the  Enghsh  Company  [vide  Exhibit   14)  and 
Aiyangar,  J,  that  therefore  the  mistake  should  be  taken  to  have  been  discovered 
only  when  Mr.  Davey's  award  was  made,  is  entirely  inadmissible. 
So  far  as  the  English  Company  was  concerned,  the  repudiation  (in 
Exhibit   2)  was   distinct  and    final,   though  notwithstanding  such 
repudiation  the  defendant  company  maintained  its  own  position.  In 
the  ordinary  course  of  things,  the  dispute  would  have  necessitated 
recourse  to  a  court  of  law,  but  in  lieu  of   it  the  parties  agreed  to 
submit  it  to  arbitration,  the  award  wherein  binds  the  parties,  sub- 
stantially in  the  same  way  as  a  judgment  of  court,  but  so  far  as  the 
plaintiffs — who  were  no  parties  to  the  submission  to  arbitration — 
are  concerned^  it  is  difficult  to  see  on  what   principle   the   date  of 
Mr.  Davey^s  award  can  give  them  a  starting  point  of  limitation. 
No  doubt,  as  between  the  parties  thereto,  the  period  of  limitation 
for  a  suit  to  enforce  or  set  aside  the  award  will  begin  to  run   from 
the  date  of  the  award.     But  so  far  as   the  plaintiffs  are  concerned, 
it  would  have  been  perfectly  open  to  them  to  have  sued  the  English 
Company  the  very  next  day  after  the  award  for  the  value  of   char, 
&c.,  if,  as  alleged  by  them,  they  had  become  the  transferees  of  the 
defendant  company's  claim  (under  Exhibit  F)    against  the   English 
Company   and  in  such  a  suit  the  plaintiffs   would  not    have  been 
bound  by   Mr.  Davey's   award   and  would  have  been  entitled    to  a 
decree  if  the  Court  accepted  Mr.  Yorke's  construction  of  Exhibit  P. 
In  the  present  suit  likewise  the  defendant  company  would   not,  for 
the  like  reason,  be  bound  by  Mr.  Davey's  award,  if  a  question  had 
been  raised   as  to  the   right   construction   of  Exhibit  F,   and   the 
Court  should  hold  that,  under  that  agreement,  the  English  Company 
was  liable  to  pay  separately  for   char,  &c.  Mr.   Yorke  was  fully  in 
possession  of  all  the  facts  as  to  the  discovery  of  the  mistake,  as 
early  as  July  and  August  1898,  but  if  in  spite  of  it  he  persisted  in 
his  mist  tke,  he  must  take  the  consequences  and  the  operation  of  the 
law  of  limitation  will  not  be  postponed  for  him. 
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Even  if  the  -^fch  October  1898  be  taken  as  the  date  of  discovery  ^J^^^F^^^^^ 
of  the  mistake  and  therefore  the  starting  point  for  limitation  under   Sugar  and 
Article  96,  the  suit  so  far  as  it  seeks  to  recover  from  the  defendant     Factories, 
company  the  siim  of  Rs.  89,421-0-5— whether  this  be  regarded  as      ^^^^ 
the  balance  due  under  the  agreement  (Exhibit  D)  or  the  promissory      ^yi^iam 
note  ^Exhibit  C) — ^is  clearly  barred  under  Articles  52  and  73  of  the       Shaw. 
Limitation  Act,  though  the  suit  may    be  within  time  so   far   as  the    gj^^j^ 
setting   aside  of   the  alleged    release    is    concerned.     The  relief  Ajyangar,  J. 
contemplated  by  section  65  of  the  Contract  Act  and  Article  96  of 
the   Limitation  Act  is  that  the  party   prejudiced    by  the  mistake 
should  be  relieved  from  the  consequences   thereof.     In  the  j»re8ent 
cise  the  direct  consequence  of  the  mistake  was  the  alleged  release 
of  the  defendant  company  and  the  plaintiffs  would  be  entitled  to  be 
placed  in  the  same  position  as  they  would  be  in  if  there  had  been 
no   release   and   also   compensated   for   any  loss  which    may   have 
necessarily  resulted  from  the  mistake.    The  question,  therefore,  is 
whether  the  sum  sued  for  was  lost  to  the  plaintiffs  by  reason  of 
mistake  or  whether  the  same  has  been  lost  by  reason  of  their  laches 
even  after  the  discovery  ot  the  mistake,  on  the  4th   October,  1898. 
If  at  the  time  of  the  discovery  of  the  mistake  the  remedy  of  the 
plaintiffs  against  the  defendant  company  to  recover  the  debt  which 
had  been  released  by  reason  of  the  mistake,  was  not  barred,  the 
plaintiffs  could  not  be  regarded  as  having  by  reason  of  the  mistake 
lost  the  money  due  to  them,  and  they  could  therefore  claim  no  com- 
pensation for  loss  sustained ;  the  only  relief  they  would  be  entitled 
to,  on  the  score  of  mistake  would  be  a  declaration  that  the  release 
is  void  and  should  be  cancelled  (if  in  writing).     If,  however,  the 
plaintiffs*  remedy  had  become  barred  at  the  date  of  the  discovery 
of  the  mistake,  they  could  no  longer  have  sued  for  the   recovery  of 
the  debt  and  such  loss  being  the  necessary  result  of  the  mistake, 
relief  against  the  mistake  would  comprise  not  only  a  cancellation 
of  the  release,  but  also  compensation  for   the   loss.     Even  if  the 
mistake  is  taken  to  have  been  discovered  on  the  4th  October  1898— 
the  date  of  the  award — the  plaintiffs*  remedy  against  the  defendant 
company,   whether   under   Exhibit   D  or   Exhibit  C,   was  not  then 
barred  and  they  had  nearly  two  years  thereafter  within  which  they 
might  have  instituted  a  suit  to  have  the  release  declared  void  in 
toto  or  inoperative,  so  far  as  the  <3laim  for  char  was  concerned,  and 
to  recover  the  sum  now  sued  for.    If  at  the  date  of  the  present 
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Madras      suit  their  claim  under  Exhibit  D  or  C  is  barred^  the  loss  is  the  result 
'  Consolidated 
Sugar  nnd    not  of  the  mistake,  but  of  their  own  laches,  after  the    discovery  of 

F^tiries,  ^^^  mistake.     The  sum  of  Rs.  89,421-0-5  claimed  by  the  plaintiffs 

Limited  jn  the  present  suit  cannot  therefore  be  awarded  as  *  compensation  ' 

William  for  loss   sustained   by  reason   of  the  alleged   mistake,   within  the 

Shaw.  meaning  of  section  65  of  the  Contract  Act  and  Article  96  of  the 

g.  "T"  Limitation  Act  but  only  as  balance  of  the  price  or  debt  due  under 

lAiyangar,  J.  Exhibit  D  or  C  if  the  recovery  of  the  same  had  not  already   been 

barred  by  limitation. 

Article  97  of  the  Limitation  Act  has  no  application  whatever  to 
the  present  case,  for  in  no  view  can  the  plaintiffs  be  regarded  as 
suing  for  the  recovery  of  money  paid  by  them  to  the  defendant 
company  upon  an  existing  consideration  which  has  afterwards  failed. 
In  Bassu  Kuar  v.  Dhum  Singh}  which  was  relied  upon  on  behalf 
of  the  respondent,  the  debtor  was  allowed  to  retain  the  debt  due  by 
him  as  part  of  the  purchase  money  pending  the  completion  of  an 
agreement  for  sale  of  lands  by  the  debtor  to  the  creditor.  The 
Privy  Council  held  that  the  debt  so  obtained  was  real  part-payment 
of  the  consideration  for  the  sale  and  that  a  suit  by  the  vendee- 
creditor  to  recover  the  amount  on  failure  of  the  sale  (by  the  decree  of 
the  Appellate  Court  in  a  suit  for  specific  performance  brought  by  the 
debtor- vendor  against  the  creditor  vendee)  was  governed  by  Article  97 
of  the  Limitation  Act  and  having  been  brought  within  three  years  from 
the  date  of  the  decree  was  not  barred.  The  decision  of  the  PrivyCoun- 
cil  in  Hanuman  Kamat  v.  Hanuman  Mandur^  relied  on  on  behalf  of 
the  appellant,  is  also  a  decision  on  Article  97 ;  and  neither  of  these 
decisions  has  any  bearing  upon  the  question  of  limitation  arising  in 
the  present  case.  The  latter  case,  however,  lends  some  support 
to  the  appeallant's  contention  that  the  plaintiffs  must  be  taken  to 
have  discovered  the  mistake  when  the  English  Company  repudiated 
its  liability  to  pay  for  char,  &c.  It  was  also  urged  on  behalf  of  the 
respondents  that  the  suit  might  be  viewed  as  one  for  damages  for 
breach  of  implied  warranty  by  reason  of  the  defendant  company 
having  assigned  and  transferred  to  the  plaintiffs  a  larger  debt  than 
was  really  due  to  it  from  the  English  Company.  I  have  already 
stated  at  sufficient  length  that  there  was  no  transfer  or  asignment 

1.    I.L.E.,(P.C.)  II  A.  47.  2.     I.  L.  K.,  19  C.  123. 

3.    L,  R.,  2  P.  B.  D.  p.  668. 
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in  law  of  any  debt  due  by  the  English  Company  to  the  defendant      Madrai 

company.     Even  in  the  view  contended  for,  the  breach  of  warranty    g^'^^and 

would  have  occurred  at  the  date  of  the  transfer  and  the  suit  would    „  ^P*"* 

Factonet, 

be  barred  under  Article  115  and  would  not  be  governed  by  the  six      Limited 

yeaivs'  rule  of  limitation  prescribed  by  the  residuary  Article  120.  WiUiam 

On  the  question,  which  was  argued  to  considerable  length  on     ^J|^*''* 

both  sides — as  to  whether  the  defendant  company  is  really  liable        — 

^  Bhashyam 

to  pay  separately  for  char,  &c.,  under  Exhibit  D, — if  the  English   Aiyongar,  J. 

Company  was  not  so  liable  under  Kxhibit  P, — I  am  of  opinion  that, 

according  to  tlio  right  construction  of  Exhibit  D,  the  defendant 

company  was  not  so  liable  and  that,  in  regard  to  Exhibit  D,  both 

the  plaintiffs  and  the  defendant  company  acted  under  the  same 

mistake  as  in  regard  to  Exhibit  F.     If  the  plaintiffs  are  entitled  to 

relief   as  against  the   defendant,   on   the  ground    of  mistake,  the 

defendant  company  is  equally  entitled  to  counter-relief  in  respect 

of  the  mistake,  under  which  it  undertook  to  pay  separately  for  the 

char,  &c.,  and  gave  a  pro-note  including  the  value  of  char,  Ac. 

In  the  amalgamation  agreement  Exhibit  A  ^  stores'  were  incl  uded 

in  clause   (h)   of  paragraph  5,   but  in   the  corresponding   clause, 

paragraph  1  secondly,  of  Exhibit  D,  that  term  is  omitted.   Whether 

the  omission  was  accidental  or  intentional  does  not,  in  my  opinion, 

mnke  any   difference  as   to  the  question  whether  the  char,    Ac, 

should  be  paid  for  separately  or  its  value  is  included  in  the  fixed 

price.     Both  under   Exhibit  A    (paragraph  5,    cl.  (d)    and  under 

Exhibit  D    (paragraph  1  fourthly)  'all  stocks    of  sugar,   raw   or 

refined,  jaggery,  spirits,  molasses,  coal,  coke  and  other  stocks  used 

in  connection  with  the  business,'  were  to  bo  valued   and  paid  for 

separately.     These   are    referred   to   as    'stock-in-trade'    both   in 

Exhibit  A  (paragi*aph  9)  and  Exhibit  D  (paragraph  3).     There  is 

no  evidence  in  the  case  to  show  that  *  char,  &c.,'  has  any  technical 

or  provincial   meaning.     'Char,    &c.,'   are    used    as   aids    to   the 

manufacture  of  sugar  and  are  not   intended  for  sale.    Tney  are 

not   therefore   'stock-in-trade'   and   cannot   be  comprised   in  the 

expression  '  other  stocks'  occurring  in  '  paragraph  1  fourthly'  of 

Exhibit  D.     I  therefore  hold  on  the  authority  of  i?fi  Richardbon^ 

(44  L.  T.   404)  that  'char,  &c.,'  are  not   'stocks'  (see  also  per 

Lindley,  L.  J.,  in   Yarmouth  v,  France^,  vide  the  term  'stock-in- 

trade*  in  Stroud^s  Judicial    Dictionary)  and   cannot  therefore  be 

1.    44  L.  T.  404.  2.     19  Q.  B.  D.  647. 
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.  Madras  reqtiired  to  be  separately  paid  for.  In  Exhibit  A  they  will  properly 
&offartnd^  be  included  in  the  term  '  stores'  occurring  in  cl.  (6)  of  paragraph  5 
Spirit  and  in  Exhibit  D  in  the  expression  '  all  other  property'  occurring 
Limtted*  in  ^paragraph  1  fifthly' — as  the  term  *  stores'  is  omitted  in 
William  paragraph  1  '  secondly'  whether  accidentally  or  intentionally.  In 
^fflS^w^^  Exhibit  P— which  was  executed  in  England  on  the  14th  December 
1897,  before  D  could  have  reached  Enfifland — the  term  '  stores'  is 

Aiyan^,  J.  reproduced  from  A  in  cl.  {h)  of  the  1st  and  2nd  Schedules  thereto, 
cl.  {d)  being  identical  with  paragraph  5,  cl.  (d)  of  Exhibit  A  and 
paragraph  1  'fourthly'  of  Exhibit  D  (already  referred  toj.  Not- 
withstanding that  the  word  '  stores '  is  specifically  included 
in  cl.  {h)  of  Schedules  1  and  2  to  Exhibit  P,  in  the  list  of  articles 
not  to  be  paid  for  separately.  Mr.  Yorke  and  the  defendant  company 
maintained,  though  unsuccessfully,  that  under  Exhibit  P,  '  char, 
&c  ,'  should  be  paid  for  separately  as  coming  under  the  head  of 
'stocks'  and  this  is  the  very  identical  mistake  under  which  they 
laboured  with  reference  to  Exhibit  D.  Having  r^ard  to  the 
conduct  of  the  parties,  I  find  it  impossible  to  conclude  that  in  giving 
effect  to  A  (the  amalgamation  agreeuient),  they  in  any  way  intended 
to  vary  the  same  in  Exhibit  D  as  to  the  items  to  be  included  in  the 
fixed  price  and  those  to  be  paid  for  separately  on  valuation.  Had 
there  been  any  such  intention,  the  recitals  in  the  preamble  to 
Exhibit  D  would  not  have  run  as  they  now  do,  vide  also  paragraph 
6  of  the  proceedings  of  the  defendant  company,  dated  19th  October 
1897j ;  on  the  contrary  it  would  have  been  expressly  recited  that 
the  amalgamation  agreement  was  being  carried  out  with  a  variation 
(in  regard  to  the  matter  in  question)  as  agreed  to  between  the 
parties.  Further,  if  the  term  'stores'  had  been  omitted  in  para- 
graph 1  '  secondly'  of  Exhibit  D,  in  order  that  the  same  might  be 
included  among  the  articles  to  be  valued  and  paid  for  separately, 
one  w(juld  expect  to  find  *  stores'  transposed  to  ai)d  included  in 
paragraph  1  '  fourthly'  just  as  '  molasses,  coke  and  coal'  which  are 
only  aids  to  the  manufacture  and  not  *  stock-in-trade'  are  included 
there,  as  also  in  paragraph  5,  cl.  [d)  of  Exhibit  A.  If  there  was 
any  such  intention,  and  it  was  supposed  that  the  intention  was 
effectuated  by  the  omission  of  the  word  '  stores'  in  Exhibit  D,  it  is 
also  inconceivable  that  in  tmnsferring  the  business  from  the 
defendant  company  to  the  English  Company,  care  would  not  have 
been  taken  to  omit  that  word  in  Exhibit  F  also.    The  truth  is  that 
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Mr.  Yorke  and  the  defendant  company  and  the  Commercial  Bank  Madras 
were  all  along  under  a  common  mistake  that,  under  all  the  agree-  Sug^r'and 
ments,  viz.,  Exhibits  A,  D,  E  and  k\  '  char,  &c.'  was  among  those  p^".* 
items  to  be  paid  for  separately,  as  'stock' — though  Mr.  Shaw  and  Limited 
two  of  the  directors  of  the  defendant  company  were  all  along  of  a  wiiiiam 
contrary  opinion  {vide  Exhibit  11) — and  the  mistake  in  respect  of     ^^|^[^ 

Exhibit  P  cannot  be  distinguished  from  the  mistake  in  respect  of        

Exhibit  D.    The  result  therefore  is  that  if  the  plaintiffs  released  or   Aiyangar,  J. 

discharged  the  defendant  company  from  their  liability  to  pay  for 

char,  &c.,  under  the  mistaken  belief  that  the  English  Company  was 

liable  to  pay  for  the  same  under  Exhibit  F,  the  release  was  really 

in  respect  of  a  non-existent  liability,  which,  however,  the  parties 

erroneously  supposed  to  exist.    In  this  view  also  the  plaintiffs'  suit 

fails. 

The  questions  as  to  what  are  mistakes  '  of  fact'  and  ^  of  law' 
ivithin  the  meaning  of  Ss.  20  and  21  of  the  Contract  Act,  whether  a 
mistake  in  the  construction  of  an  instrument  is  '  a  mistake  of  fact' 
or  *  of  law'  and  whether  independently  of  the  Contract  Act,  relief 
can  be  given  against  mistakes  of  law — with  reference  to  S.  21  {h), 
26  (a),  (6)  and  (d),  28  (c),  31,  33  and  36  of  the  Specific  Belief  Act 
and  other  equitable  principles — and  if  so,  in  what  cases,  are  points 
of  considerable  diflSculty  and  import,  and  as  the  question  does  not 
really  arise  in  the  case,  and  the  materials  on  record  with  reference 
to  which  the  question  has  to  be  decided  are  imperfect,  I  refrain 
from  considering  the  cases  cited  and  expressing  any  opinion  on  the 
point. 

I  would  therefore  allow  the  appeal  with  taxed  costs  and  revers- 
ing the  judgment  appealed  against,  dismiss  the  suit  with  taxed  costs. 
Having  regard  to  the  length  and  importance  of  the  case  the  costs 
will  include  the  cost  of  the  English  Commission,  and  of  interlocutory 
applications  the  costs  of  which  were  to  be  costs  in  the  case.  Costs 
throughout  will  be  allowed  on  the  higher  scale  admissible  under 
the  rules,  and  two  counsel  throughout. 

Benson,  J. : — I  concur  throughout. 

RussEL,  J.  : — I  concur  with  the  main  conclusions,  and  the 
reasons  given  therefor,  arrived  at  by  my  learned  colleague  in  the 
judgment  just  read. 
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I  donot^  however,  agree  with  the  construction  which  has  been 
placed  on  Exhibit  D  as  to  the  liability  or  otherwise  of  the  defendant 
company  to  pay  separately  for  'char/  In  my  opinion,  under 
Exhibit  D,  the  parties  deliberately  arranged  and  contracted  that 
*  char*  should  be  paid  for  separately  and  the  document  is  legally 
capable  of  being  interpreted  in  that  sense.  I  will  not  labour  the 
point  further  than  merely  to  express  my  opinion.  The  point  is  not 
now  material  in  this  case  owing  to  the  views  taken  by  the  Court  as 
regards  the  other  portions  of  the  case.  I  desire,  however,  to 
express  myself  as  being  strongly  of  opinion  that  it  would  be  a  great 
misfortune  if  mercantile  people  or  others  were  led  to  entertain  tho 
view  that  a  document  deliberately  drawn  up  and  acted  upon  could 
be  readily  set  aside  at  the  instance  of  either  in  a  court  of  law. 


IN  THE  HIGH  COURT  OF  JUUICAToRE  AT  MADRAS. 

Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Boddam. 

Venkata  Hanumanulu  Graru     ...     *  Appellant  [Plaintijf). 

V. 

Lachchamma  and  others  ...     Respondents  (Defendafda  1, 

2  to  8, 10  and  13  to  15). 


Venkata 

Hanmnannlu 

Gam 

V. 

Lachchamma. 


Limitation  Aci^  ArU  141 — Onus  of  proof  as  to  the  date  of  tcidotd's  death — Widow  last 
heard  of  toprior  twelve  years  before  suit — Presumption  as  to  time  of  death — Evi- 
dence Act,  Ss.  107,  108. 

In  a  suit  by  a  reversioner  for  possession  of  lands  on  the  death  of  a  widow  the 
onus  18  on  the  plaintiff  to  show  that  the  suit  is  brought  within  12  years  from  the 
widow's  death.  Whore  it  was  proved  that  the  widow  was  last  heard  of  on  a  date 
prior  io  12  years  before  sait,  Heldy  that  it  lay  upon  the  plaintiff  to  prove  that  the 
widow  died  within  twelve  years  prior  to  suit ;  and  in  the  absence  of  sach  proof  his 
suit  should  fail.  When  the  question  is  not  one  of  death,  but  death  at  a  parti- 
cular time,  there  is  no  presumption  as  to  such  time,  but  the  party  who  has  to  make 
out  death  at  a  particular  time,  must  make  it  out  by  evidence. 

Second  appeal  from  the  decree  of  the  District  Court  of  Goda« 
vari>  in  A.  S.  No.  839  of  1901,  presented  against  the  decree  of  the 


•  S.  A.  No.  1080  of  1902* 


11th  August  1901 
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Court   of  the   District  Munsif  of  Bhimavaram  in  0.  S.  No.  69  of    Venkata 

-  QQQ  Uanamanuln 

V. 

V.    Kri8hn:i8wami   Aiyar  and    K.  Suhrahmanya   Sastri  f or  Laclichamma. 
appellant. 

T.  Bn  Ramachandra  Aiyar  and  V,  Bamesam  for  respondents. 

The  Court  delivered  the  following 

JUDGMENT  :— The  appellant,  on  the  20th  Jun'i  1898,  brought 
this  suit  for  the  recovery  of  lands  which  had  been  held  by  a 
Hindu  female  on  the  ground  that  he  was  under  the  Hindu  Law,  the 
reversionary  heir  entitled  thereto  on  her  death. 

The  question  is  whether  the  suit  is  barred  by  limitation.  Art. 
141  of  the  Limitation  Act  is,  of  course,  the  article  governing  the 
case,  and  under  it,  if  the  suit  is  brought  within  12  years  from  the 
death  of  the  female,  it  will  be  in  time — otherwise  it  will  be  barred. 
It,  therefore,  lay  on  the  plaintiff  to  show  that,  on  the  date  of  the 
presentation  of  the  plaint,  his  claim  was  not  barred,  that  is  to 
say,  he  had  to  show  that  the  death  of  the  female  occurred,  or  mast 
be  taken  to  have  occurred,  within  twelve  years  prior  to  the  insti- 
tution of  his  suit. 

No  evidence  as  to  this  was  called  on  behalf  of  the  plaintiff. 
No  doubt  the  present  case  proceeds  on  the  footing  that  the  female 
was  dead  on  the  date  of  the  suit,  as  she  had  not  been  heard  of  for 
seven  years,  from  her  disappearance  in  1886,  and  she  was,  there- 
fore, presumed  to  have  been  dead  at  the  expiry  of  the  seven 
years.  It  is  settled  law  that  when  the  question  is  not  merely  one 
of  death,  but  death  at  a  particular  time,  there  is  no  presumption  as 
to  such  time,  but  that  the  party  who  has  to  make  out  that  the 
death  occurred  on  a  spedffed  date,  must  prove  it  by  evidence,  As^ 
in  our  opinion,  it  lay  on  the  plaintiff,  under  Art.  141  of  the  Limit- 
ation Act,  to  prove  that  the  suit  was  brought  within  the  prescrib- 
ed period  and  he  has  not  discharged  that  onus,  the  point  must  be 
decided  against  the  appellant.  On  this  ground,  we  confirm  the 
decree  of  the  lower  appellate  Court  and  dismiss  the  appeal  with 
costs* 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Sankaran  Nair. 

The  Karur  Municipal  Council     ...  ...     Appellant  * 

-y.  (Defenda/ni). 

K.  Srinivasa  Aiyangar  ..  •  ...     Respondent. 

Karur  Tort^Suit  for  d amages  for  injury  to  wall- -  CoiUribui4)ry  liegligeiicc. 
Municipal 

Council  111  a  g^^jt  for  damages  for  injury  to  the  plaintiff's  wall,  it  was  found  that  plain- 

K.  Srinivasa  *^'^*  damage  was  contributed  to  by  plaintirs  letting  his  domestic  refuse  water  into 

Aiyangar.  the  drain,  and  was  not  caused  solely  by  any  acts  or  omissionn  of  the  defendants. 

Held  I — That  the  plaintiff  was  not  entitled  to  any  relief. 

Second  appeal  from  the  decree  of  the  District  Court  of  Coim- 
batore  in  A.  S.  No.  104  of  IdOl,  presented  against  the  Decree  of 
the  Court  of  the  District  Munsif  of  Karur  in  0.  S.  No.  115  of  1900. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

The  Court  delivered  the  following 

JUDGMENT: — ^Upon  the  findings  it  seems  clear  that  the 
plaintiff's  suit  should  have  been  dismissed.  It  is  found  by  the 
District  Munsif  and  also  by  the  District  Judge  who  adopts  his  find- 
ings in  effect  that  the  immediate  cause  of  injury  to  the  plaintiff's 
walls  was  not  the  flowing  of  water  into  the  drain^  but  the  stagnation 
of  the  water  and  sewage  let  into  it  by  the  plaintiff  and  the  conse- 
quent corrosion  and  pressure  on  the  walls  of  the  plaintiff's  house. 
The  District  Judge  also  says  that  ''  there  would  have  been  no 
stagnation  of  water  had  plaintiff^  more  especially  some  of  his  neigh- 
bours^ not  let  their  domestic  refuse  water  into  the  drain. 

It  is^  therefore^  clearly^  found  that  the  plaintiff's  damage  was 
contributed  to  by  the  plaintiff's  own  acts  and  was  not  caused  solely 
by  any  acts  or  omissions  on  the  part  of  the  defendants. 

We,  therefore,  set  aside  the  decrees  of  the  Courts  below  and 
dismiss  the  plaintiff's  suit  with  costs  throughout. 


•  S.  A.  No.  1473  of  1902.  Cth  September  1904, 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Sankaran  Nair. 

A mmay i  Ammal  ...  ...  ...    ^Appellant 

{2nd  Defendant). 

V, 

Kathna  Pathan  and  others  ...  ...     Respondents 

{Plaintiff  and 
Defendants  No9.  1 
and  8  to  9). 

Tranttfer  of  Property  Acl,  S.  85— **iVope?*/|/*' — Physical  property — Pi-ior    mortgagee   not 
made  party  in  the  Lower  Appellate  Court — Practice — Parties, 

In  appeal  from  the  MnnairB  decree  in  a  suit  npon  a  mortgaf^,  a  prior  ufiafruct- 
utay  mortgagee  of  certain  items  of  the  suit  property  was  not  impleaded  aud  the 
plaintiff  agreed  to  take  »  decree  subject  to  the  prior  mortgagee's  rights,  and  accord- 
ingly a  decree  was  passed  in  plaintiff's  favor. 

Held  : — That  the  property  mortgaged  to  the  plaintiff  was  not  merely  the  eqnity 
of  redemption,  but  the  actual  property ;  and  that  the  prior  mortgagee  was  a  neces- 
sarj'  party  to  the  ap|>eal  l^efore  the  lower  appellate  Court 

Second  appeal  from  tlie  decree  of  the  District  Court  of  South 
Arcot  in  A.  S  No.  295  of  1901,  presented  against  the  decree  of 
the  Court  of  the  District  Munaif  of  CuJdalore  in  0.  S.  No.  576 
of  1900. 

F.  Krishnaswami  Aiyar  and  8.  ISrinivcuta  Aiyar  for  appellant. 
P.  fif.  Sivattwami  Aiyar   and  T.    B.   Venlcatarama   Sastry  for 
1st  respondent. 

R*  Subrahmanya  Aiyar  for  5th  and  6th  respondents. 

The  Court  delivered  the  following 

JUDGMENT:— It  is  contended  on  behalf  of  the  appellant 
that  inasmnch  as  the  prior  mortgagee  was  not  a  party  to  the 
appeal  in  the  lower  appellate  Courts  the  appeal  should  have  been 
dismissed.  The  contention  of  the  6rst  respondent  is  that  the 
prior  mortgagee  was  not  a  necessary  party  under  S.  85  of  the 
Transfer  of  Property  Act,  inasmuch  as  the  property  mortgaged 
to  the  puisne  mortgagee  was  only  the  equity  of  redemption,  that 
the  word  "  property'^  in  S.  85  should  be  read  as  "interest"  and 
therefore  the  prior  mortgagee  was  not  a  person  intercBted  in  the 
property  comprised  in  the  mortgage. 


Ammayi 
Ammal 

V. 

Bathna 
Pathan. 


•S.  A.  No.  1476  of  1902. 


7th  September  1904. 
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Ammayi  We  are  olear,  that  in  this  case  the  actual  property  was   the 

V.  subject-raatter  of  the  mortgage  and  not  merely  the    equity  of 

Pathan.      redemption,  and  are  of  opinion  that  the  prior  mortgagee  was   a 
necessary  party  to  the  appear. 

We,  therefore,  set  aside  the  decree  of  the  lower  appellate 
Court  and  direct  that  the  prior  mortgagee  be  ncade  a  party  to 
the  appeal  nnd  that  the  appeal  be  retaken  on  the  file  of  the 
low  r  appellate  Court  and  disposed  of  according  to  law.  The 
costs  will  abide  and  follow  the  event. 


IN  THE  HIGU  COURT  OF  JUDICATURE  AT  MADltAS. 

I^esent: — ilr.  Justice  Subrahmania  Aiyarand  Mr.  Justice 
Sankaran  Nair. 

Maharajah  of  Vizianagram  being  minor,  by 

Collector  and  guardian  H.  P.  A.  Gilman,  Esq.     ^Appellant 

[Transferee 
v.  decree'holder) , 

Chelliah  ...  ...  ...  ...     Respondent 

{Petitioner,  I  at 
defendant). 

Maharajah    Madras  Act  J//o/I895~S.  o. —Service  Inam—Tnatiemble  cJuiracter  of  inam — Decree 

^'  for  Male — Jurisdiction — Waiver— Estoppel. 

Vizianagaram 

T.  The  provisions  contained  in  S.  5  of  Madras  Act;  III   of  1895   are  absolute  and 

Civil  Courts  have  no  juribdiction  to  order  sale  of  inam  properties  falling  within  the 
scope  of  the  Section. 

A  Court  cannot  pass  a  decree  for  sale  of  properties  declared  in*alienable  br 
statute,  on  considerations  of  Public  Policy.  If  the  interdiction  upon  alienation  be 
only  for  the  benefit  of  particular  persons,  or  for  reasons  not  based  on  considerations 
of  public  policy,  it  will  be  open  to  parties  to  waive  their  objections  as  to  the  non- 
alienable  character  of  the  property  and  be  estopped  by  a  decree  passed  as  against 
them ;  but  where  the  enactment  has  as  in  the  case  of  S.  5  of  Madras  Act  III  of 
1895,  some  object  of  public  policy  in  view,  the  rule  is  to  enforce  the  prohibition 
literally  and  strictly  and  no  question  of  waiver  or  estoppel  wiJl  arise.  VaRenji  Hart' 
hhai  V.  Lallu  AkhiO,  Sadashiv  Lahit  v.  Jayanti  Bat*,  Narayanan  Kltandu  Kulkami  r, 
Kalgaunda  Birdar  Patel^  distinguished. 

Appeal  against  the  appellate  order  of  the  District  Court  of 
Vizagapatam,  passed  in  A.  S.  No.    162  of  1903,  presented  against 


Chelliah. 


•  A.  A.  A.  O.  No.  5  of  1904. 
I.    I.  L.  B.,  9  B.  286.  2. 


I.  L.  R.,  8  B.  185. 


10th  August  1904. 
d.    I.  L.  B.,  14  B.  404. 
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the  order  of  the  Distriot  Munsif  of  Vizianagaram,  passed  in  M,  P.    Hah*i«j«h 
No.  170  of  19J3  in  B.  P.  No.  574  of  1902  (as  No.  717  of  1897).         "'^'»»"J^«*»« 
r.  Bangachariar  for  appellant.  «"-"^ 

V.  Bamemm,  for  respondent. 
The  Court  delivered  the  following 

JUDGMENT:— The  appellant,  the  Maharajah  of  Vizianagaram, 
obtained  a  decree  ex  parte  against  the  respondent  on  a  mortgage^ 
and  it  contained  an  order  for  the  sale  of  the  mortgaged  land. 
Though  the  record  prior  to,  and  inclusive  of,  the  decree  makes  no 
allusion  to  the  fact,  yet,  in  the  subsequent  proceedings,  the  land 
is  admitted  to  be  service  inam  being  the  emoluments  attached  to 
the  office  of  village  carpenter,  which  is  among  the  offices  comprised 
in  the  Madras  Hereditary  Village  Offices  Act  (Act  III  of  1895), 
Section  5  of  that  Act  runs  thus,  "  The  emoluments  of  village 
'•  officers,  whether  such  offices  be  or  be  not  hereditary,  and,  in  the 
'^  scheduled  districts  as  defined  in  the  Scheduled  Districts  Act 
**  1874,  all  such  emoluments  aijd  other  emoluments  granted  or  oon- 
*'  tinned  in  remuneration  for  the  performance  of  duties  connected 
^'  with  the  colle*;tion  of  the  revenue  or  the  maintenance  of  order 
*'  sh  ill  not  be  liable  to  be  transferred  or  encumbered  in  any  man* 
''  ner  whatsoever,  and  it  shall  not  be  lawful  for  any  Court  to  attach 
"or  sell  such  emoluments  or  any  portion  thereof."  With  reference  to 
this  section,  the  lower  appellate  Court  refused  to  cause  the  sale  to 
be  held  notwithstanding  the  direction  for  sale  contained  in  the 
decree. 

On  behalf  of  the  appellant,  it  is  contended  that,  as  between 
the  parties  to  the  d(Bcree,  the  order  for  sale  therein  contained  must 
be  carried  out^  notwithstanding  the  prohibition  of  law  relied  on  by 
the  lower  appellate  Court.  If  the  interdiction  upon  alienaion  ly 
parties  or  attachment  or  sale  by  court  were  merely  for  the  benefit 
of  particular  persons,  it  would,  no  doubt,  be  open  to  them  to  waive 
the  benefit  introduced  in  their  favour  and,  on  such  waiver,  the 
transfer  could  be  given  effect  to,  and  a  sale,  necessary  for  that  pur- 
pose, might  take  place.  Again,  even  where  enactments  prohibiting 
transfers  have  had  wider  objects,  such  transfers  have  been  held 
binding  upon  the  actual  individuals  making  the  transfer,  on  the 
principle  of  a  personal  estoppel  by  reason  of  a  personal  interest 
possessed  by  those  individuals.  But  where  the  prohi  ..ition  has 
■ome  object  of  public  pohcy  in  yiew,  the  rule  is  to  enforce  the  pro- 
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Maharajah    hibition  literally  and   strictly  (compare   Hardcastle  on  Interpreta- 
Viiian^^aram  y^^  ^j  Statutes,  3rd  Edition,  pages  392  and  397). 
Ch^lliah.  There  can  be  no  doubt  that  S.  5  referred  to,  has  been  framed 

on  considerations  of  such  a  policy  and  in  order  to  guard  against 
the  dissociation  from  the  specified  offices,  to  any  extent  whatever,  of 
the  emoluments  attached  thereto,  as  that  cannot  but  impair  the 
efficiency  of  the  services  to  be  rendered  by  the  officers  and  conse- 
quently affect  injuriously  the  interests  alike  of  the  Government  and 
of  the  sections  of  the  public  concerned. 

In  these  circumstances  the  prohibition,  in  question,  must  be 
taken  to  be  absolute  and  to  deprive  Civil  Courts  of  all  jurisdiction 
to  give  a  direction  for  sale  of  such  inam  property  as  that  in  ques- 
tion. And  the  decree,  in  so  far  as  the  direction  for  sale  goes,  was 
altogether  utUra  vires  and  incompetent  tu  confer  the  right  intended^ 
(See  e.  jr.,  Vasenji  Earibhai  v.  Lallu  Akhu^)  and  Courts  are  bound, 
on  the  matter  coming  to  their  notice,  to  abstain  from  enforcing 
their  direction. 

As  to  the  cases  of  Sadashiv  Lahit  v,  Jayanti  Bai,*  and  Na- 

rayan  Khandu  Kulkarna  v.  Kalgauda  Birdar  Patel,^  cited  for  the 

appellant— 'the  former  of  which  was  the  case  of  a  right  to  officiate 

at  religious  ceremonies  in  a  certain  village,  and  the  latter  a  case  of 

Kulhami  vatan  land — both,  apparently,  fall  under  the  second  of  the 

'heads  stated  above,  t.  e.,  cases  of  estoppel  on  the  ground  of  persona^ 

interest  of  the  individual  transferors.     The  provisions  of  S.  5  of 

the  Bombay  Hereditary  Offices  Act,  (Act  III  of  1864)  bearing  on 

the  question  of  a  vatandar's  power  to  alienate  vatan  land,  which 

was  under  consideration  in  the  second  of  the  above  cases  differ 

indeed  essentially  from  the  provisions  of  S.  5  of  the  Madras  Act, 

for,  they  imply  that  a  vatandar  has  unrestricted  power  of  transfer 

of  vatan   lands,   when  the  transf.  ree  is  a  vatandar  of  the  same 

'vat«in  and,  in  other  cases,  that  he  t  culd  transfer,  with  the  sanction 

of  the  Government.     And  Sargent,  0.  J.  and  Telang,  J.,  natunilly 

-enough,  doubted  whether  provision.s  of  the  qualified    character   of 

S.  5  of  the  Bombay  Act  should  be  construed  as  making  an  alienation 

to  a  person  outside  the  family,  void  as  between  the  grantor  and 

the  grantee.  These  cases  are  clearly  distinguishable  from  the  present. 

The  appeal  fails,  and  is  dismissed  with  costs. 

1.    I.L.B.,»B.,p.286atp.a88.  3.    I  L.  B.,  14  B.,  p.  404^ 

».    I.  L.B.,  8p.,p.l86. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

(FULL  BENCH.) 

Present! — Sir  Charles  Arnold  White,  Chief  Justice,  Mr.  Justice 
Subrahraanio  Aiyar  and  Mr,  Justice  Dx^vies. 

Mahadeva  Row  Subban  Rao  Mohite...  Petitioner  in  all  {Appel- 
lant in  C  3f.  -4.  No. 
V.  124^0  126  0/ 1904. 

Setharam  Sahib^  and  others  ...  Bespondenta  in  alL 

O,  P.  C,  88.  582,  687,  590,—"  Procedure"—''  Potoerti'*— Distinction  between-^Int^m     Mahad«Vft 
injunction — Jurisdiction  of  appellate  Court  to  grant  in  appe(d  against  order.  Bow 

Per  Chief  Justice  and  Subrahmania  Aiyar,  J.  (Davies,  /.,  diss,)  : — An  appellate    o^i.i,T* 
Court  has  jnrisdiction   under  the  Code  to  pass  an   interim  order    of    injnnotion        8ahib. 
pending  an  appeal  against  the  order  of  the  liower  Court  refusing  to  grant  a  tem- 
porary injunction  pending  disposal  of  a  suit  for  recoyery  of  properties.    The  fact 
of  the  appeal  not  being  against  a  decree  does  not  prevent  the  Appellate  Court  fkx>m 
exercising  jurisdiction  in  the  matter. 

Per  Chief  Justice : — It  would  be  anomalous  to  hold  that  the  High  Court  in  second 
appeal  posaesses  powers  which  it  does  not  possess  in  an  appeal  from  an  orig^inul 
order  and  the  want  of  uniformity  in  the  language  of  Ss.  690  and  587,  C.  P.  C,  is  no 
good  reason  for  so  holding. 

Semble : — ^Eren  apart  from  the  proyisions  of  the  Code,  an  Appellate  Court  has 
inherent  jurisdiction  to  g^rant  such  an  interim  injunction. 

Per  Davies,  J. :— The  term  "  procedure"  in  8.  690,  C.  P.  C,  is  not  intended  to 
cover  all  the  provisions  of  ch.  XLI  of  the  Code  and  the  term  "  powers''  in  8.  682 
is  pre-eminently  not  a  point  of  "  procedure**  as  used  in  S,  590. 

Applications  praying  that  in  the  circumstances  stated  in  the  affi- 
davit filed  therewith;  the  High  Court  will  be  pleased  to  pass  an 
order  restraining  the  respondents  1  and  2  herein  by  an  injunction 
from  obtaining  the  properties  comprised  in  Schedule  E  to  the 
plaint  from  the  receiver  pending  the  disposal  of  C.  M.  A'.  Nos.  124 
to  126  of  1904  on  its  iile. 

P.  8.  Sivasvcami  Aiyar  for  petitioner. 

Sir  F.  Bhashyam  Aiyangar  and  F.  Krishnagwami  Aiyar  for 
respondents. 

The  Court  made  the   following 

ORDER : — The  Chief  Justice. — ^This  is  a  petition  against  an 
order  of  the  Subordinate  Judge  dismissing  an  application  for  a 


•  C.  M.  P.  Nos.  740,  741  and  742  of  1904. 


18th  July  1904. 
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Chief  Justice. 
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Mahadera  temporary  injunction  made  by  the  plaintiff  in  a  suit  for  the  reco- 
V.  very  of   property,  immoveable  and  moveable,  including    valuable 

®*^^^  jewela.  In  the  Court  below  the  Subordinate  Judge  granted  an  interim 
injunction  and  directed  notice  to  issue  to  the  defendants.  After  hear- 
ing the  defendants  he  dismiasi  d  the  application,  but  made  an  order 
purporting  to  continue  the  interim  injunction  pending  the  i.ppeal  to 
this  Court.  The  plaintiff  has  appealed  against  the  order  of  the  Sub* 
ordinate  Judge  dismissing  the  application  for  a  temporary  injunc- 
tion and  his  appeal  has  been  admitted  and  notice  of  his  application 
for  an  interim  injunction  pending  the  hearing  of  the  appeal  has 
been  directed  to  issue  to  the  defendants.  The  question  which  has 
been  raised  is,  has  this  Court  jurisdiction  pending  the  return  of  the 
notice  to  make  an  interim  order.  It  seems  to  me  that  it  has.  It  is 
quite  clear  that  it  was  competent  for  the  Subordinate  Judge  to 
make  the  order  which  he  io  fact  made,  viz.,  an  interim  order  pending 
the  return  of  the  notice  to  the  defendants.  This  power  is  expressly 
recognised  by  Section  494  of  the  Civil  Procedure  Code.  It  is  also 
quite  clear  that  an  appeal  lies  from  an  order  refusing  to  grant  a 
temporary  injunction  after  notice.  See  Section  588  (24).  No  appeal 
lies  from  }n  order  refusing  to  grant  a  temporary  injunotion 
before  notice  (see  Line  v.  Lins)^,  But  the  case  before  us  is  not 
an  appeal  from  an  order  refusing  to  grant  an  interim  injunction 
before  notice.  As  a  matter  of  fact  the  Subordinate  Judge 
made  an  order  granting  an  interim  injunction  before  notice,  bnt  an 
appeal  against  an  order  refusing  to  grant  a  temporary  injunction 
after  notice,  in  which  case  a  right  of  appeal  is  given  in  express 
terms  by  Section  588  (24).  It  has  been  argued  thiit  inasmuch  m 
this  is  not  an  appeal  against  a  decree^  but  an  appeal  against  an 
order^this  Court  has  no  jutisaiction  to  make  the  in^enm  order  asked 
for  pending  the  return  of  the  notice.  It  seems  to  me  that  the  fact 
of  this  not  being  an  appeal  against  a  decree  does  not  prevent  this 
Court  having  jurisdiction  in  the  matter.  Section  590,  Civil  Procedure 
Code,  provides  that  the  procedure  prescribed  in  Chapter  XLI  shall, 
so  far  as  may  be,  apply  to  appeals  from  orders,  and  Section  582, 
which  occurs  in  Chapter  XLI,  gives  to  the  Appellate  Court  the  same 
powers  as  are  conferred  on  Courts  of  original  jurisdiction.  No 
doubt  Section  590  spe  iks  of  the  procedure  prescribed  in  Chapter 
XLI,  whilst  Section  587,  with  reference  to  second  appeals  enacts 

1.    I.  L.  B.,  12  Mad.  166. 
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that  the  provisions  contained  in  Chapter  XLI  shall  apply  to  second     M»hEd©ya 
appeals.     Bat  it  appears  to  me  that  it  would  be   anomalous  to  hold  v. 

that  this  Court  in  a  second  appeal  against  a  decree  possesses  powers  ^aWb!" 
which  it  does  not  possess  in  an  appeal  from  an  original  ^^^^^  r^-^Tir  • 
and  tho  want  of  uniformity  in  the  language  of  the  two  sections  seems 
to  me  to  be  no  good  reason  for  so  holding.  Section  647  which  occurs 
in  the  chapter  relating  to  miscellaneous  proceedings^  provides  that 
the  procedure  therein  prescribed  should  be  followed  in  all  proceed- 
ings in  any  Court  of  Civil  jurisdiction  other  than  suits  and  appeals^ 
and  this  section  has  been  construed  as  enabling  the  Appellate  Court 
in  an  appeal  from  an  order  to  exercise  powers  which  are  something 
more  than  "  procedure*'  in  the  limited  sense.  It  has  been  held  by 
the  Privy  Council  that  by  virtue  of  the  enactment  corresponding 
to  Section  647  of  the  present  Code  a  District  Court  possesses 
the  power  of  review,  see  Beasut  Hoasein  v.  Hadjee  Abdoollah^. 
Again  a  reference  to  Section  19,  clause  3  of  the  Succession 
Certificate  Act,  shows  that  in  that  enactment  the  Legisla- 
ture proceeded  on  the  assumption  that  S.  647  where  the  word 
"  procedure  '^  occurs  confers  the  power  to  grant  a  review.  In 
England  an  application  for  an  interim  injunction,  even  when  the 
action  itself  was  for  an  injunction  has  been  held  to  come  within  the 
words  *'  practice  and  procedure  '^  in  Section  1  (4)  of  the  Judicature 
Act,  1894,  Mcharg  v.  Universal  Stock  Exchange^. 

I  should  be  loath  to  hold  that  this  Court  as  an  appellate  tribu- 
nal does  not  possess  jurisdiction  to  make  an  order  which  admit- 
tedly the  lower  Court  had  jurisdiction  to  make.  In  my  opinion 
there  is  no  provision  of  the  Civil  Procedure  Code  or  reported  case 
which  constrains  me  so  to  hold.  As  at  present  advised  I  should  be 
inclined  to  hold  that  the  power  to  make  the  order  asked  for  exists 
apart  from  any  express  provision  of  the  Code  as  part  of  the  inher- 
ent jurisdiction  of  the  appellate  tribunal  incidental  to  the  exercise 
of  the  appellate  jurisdiction,  but  as,  in  my  opinion,  the  jurisdiction 
is  given  by  the  Code  itself  this  question  need  not  be  considered.  I 
think  we  have  jurisdiction  to  make  the  order  asked  for,  if  in  the 
exercise  of  our  discretion  we  should  think  fit  to  do  so. 

On  the  facts  I  am  of  opinion  that  this  is  not  a  case  in  which 
the  jurisdiction  should  be  exercised.  No  order  for  an  interim 
injunction  will  be  made. 


1.    I.  L.  B.,  a  C.  181.  a.    [1895]  2  Q.  B.  81. 
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[tolxit. 


Bow 

V. 

Sahib. 
Dariat,  J. 


Subrahmanya  Aiyer,  J. — I  agree. 


Davies,  J. — I  agree  to  the  order  which  the  learned  Chief  Justice 
has  made,  not  only  on  the  merits  but  because  I  think  we  have  no 
jurisdiction  to  pass  any  other.  I  do  not  think  the  term  **  procedure" 
as  used  in  Section  590,  Civil  Procedure  Code,  was  intended  to  cover 
all  the  provisions  of  Chapter  XLI,  which  deals  with  appeals  from 
decrees,  and  it  seems  to  me  that  S.  582  in  that  chapter  conferring 
on  appellate  Courts  under  that  chapter  the  same  powers  as  Courts 
of  original  jurisdiction  is  pre-eminently  not  a  point  of  '*  procedure" 
as  the  term  is  used  in  S*  590.  When  as  in  second  appeals  the 
Legislature  intended  that  Chapter  XLI  should  be  applied  bodily 
the  words  used  are  the  '^provisions  contained  in  Chapter  XL  {vide 
Section  587)  which  are  quite  unambiguous  and  the  same  language 
might  have  been  employed  again  in  the  closely  succeeding  Section 
590,  if  as  in  second  appeals  Chapter  XLI  was  intended  to  be 
applied  bodily  instead  of  the  words  '•  the  prescribed  Chapter  XLI 
shall,  as  far  as  may  be,  apply". 


IN  THE  HIGH  COURT  OP  JQDICATURB  AT  MADRAS. 

Present; — Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  SubrahmaniaAiyar. 

Sandu  Sakul  Mithu  Tharaganar  and  another.  ^  Appellants 
17.  [Plaintiffs). 

Hussain  Sahib  and  others  ...  ...  Respondents 

(Defendants). 


Mithu         C*vi£  Procedure   Gode^  S.  244 — Decrtt-holder  pu>rehaier — Pwchaier  from  a  decr9g* 

^-  holder — *^  Representative'* — Maintainability  of  suit  for  posstsiion, 

HnssainSaiiib. 

A  purchaser  from  a  docree>hold6r  who  has  purchased  property  of  the  judgment* 

debtor  at  court  auction  is  a  representatiTe  of  the  "  decree-holder  "  for  the  purpoiee 

of  S.  244,  C.  P.  C. 

Proceedings  for  delivery  of  posgession  between  a  deeree-holder  purchaser  and 
the  judgment-debtor  are  proceedings  '*  relating  to  the  execution,  discharge  or  satii* 
faction  of  the  decree." 


•  S.  A.  Ko.  1686  of  1902. 


SOih  Angttrt  1904. 
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A  lait  ufainst  a  jadgment-dAbtor  by  the  purchaser  from  a  decree-bolder  for         Mitbii 
deliTerj  of  poMession  of  land  purcbased  by  the  latter  in  Court  auction  and  sold  to  the  g^ggningabib. 
pmrobaser  is  barred  bj  S.  244,  C.  P.  C. 

Second  appeal  from  the  decree  of  the  District  Court  of  Tinne- 
velly  in  A.  S.  No,  82  of  1902,  presented  against  the  decree  of 
the  Conrt  of  the  Additional  District  Munsif  of  Tinnevellj  in  0.  S. 
No.  225  of  1901. 

P.  B.  Sundara  Aiyar  for  appellants. 
V.  Kriahnaswami  Aiyar  for  respondents. 
The  Court  delivered  the  following 

JUDGMENT :—  The  Chief  Justice :—  In  this  case  the  decree 
holder  in  a  suit  purchased  certain  lands  at  Court  auction.  An 
application  made  by  him  under  S.  318  of  the  Code  of  Civil  Pro- 
cedure for  delivery  of  possession  was  dismissed.  After  his  death 
further  applications  were  made  by  his  heirs.  These  applications 
were  also  dismissed.  The  heirs  sold  the  lands  to  the  plaintiffs  and 
the  plaintiffs  now  sue  the  judgment-debtors  for  recovery  of  posses- 
sion. The  point  is — ^is  the  suit  barred  by  S.  244,  Civil  Procedure 
Code?  This  involves  two  questions:  (!)  Is  the  right  of  the  plain- 
tiffs to  recover  possession  of  the  lands^  a  question  relating  to  the 
execution,  discharge  or  satisfaction  of  the  decree  ?  (2)  If  it  is, 
does  the  question  arise  between  the  parties  to  the  suit  in  which 
the  decree  was  passed,  or  their  representatives  ? 

As  regards  the  first  question^  if  the  matter  were  res-integra,  I 
should  be  disposed  to  hold  that  the  question  is  not  one  '^  relating  to 
the  execution,  discharge  or  satisfaction  of  the  decree."  It  has  been 
held,  however^  in  a  series  of  cases  decided  by  this  Court,  that  pro- 
ceedings between  a  decree-holder  who  has  purchased  at  Cuurt  auc-; 
tion  and  the  judgment-debtor  are  proceedings  '' relating  to  the 
execution,  discharge^  or  satisfaction  of  the  decree."  See  Viraraghava 
V.  Venkata^,  Vallathanv.  Panguni^,  Mutha  y.  Appa8ami^,LaJc9h' 
manan  Chettiar  v.  Kannammal^,  Kasinatha  Aiyar  v.  Uthamansa 
Bawthan^,  and  Kaitayat  Pathumma  y.  Raman  Menon^.  The  same 
view  was  taken  by  the  Calcutta  High  Court  in  Mccdhusndan  Pass 

1.  I.  L.  B.,  S.  M.,  p.  217.  4.     I.  L.  R.,  24  M.  p.  185. 

2.  I.  L.  B.,  li  M.  454.  5.     I.  L.  B.,  2$  M.  529. 
8.    I.  U  B.,  IS  M^  604.                             •.    L  L.  B.,  26  M.  740.  , 
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Mithtt  V.  Golinda  Pria  Chowdharani^ .  Although  the  decisions  on  the 
HnBaaiaSAhib.  point  are  not  altogether  uniform,  the  balance  of  authority  certainly 
ChitTjoitioe  supports  the  view  taken  by  the  Lower  Appellate  Court  in  this  case. 

On  principle  I  do  not  think  any  distinction  can  be  drawn  be- 
tween a  case  where  the  proceedings  are  between  the  decree-holder 
who  has  purchased  at  Court  auction  and  the  judgment-debtor,  and 
a  case  where,  as  here,  the  proceedings  are  between  a  party  who 
derives  title  from  a  decree-holder  who  has  purchased  and  a  judg- 
ment-debtor. The  argument  on  behalf  of  the  appellants  was  that 
S.  318  only  provides  for  the  making  of  an  order  in  favour  of  the 
certified  purchaser,  and  that  there  is  no  provision  of  law  whereby  a 
party  who  derives  title  from  a  decree-holder  who  has  purchased, 
can  obtain  delivery  of  possession  from  the  judgment-debtor  by 
execution  proceedings  in  the  suit  in  which  the  decree  was  obtained. 
This  may  be  so,  but  it  does  not  follow  that  proceedings  between 
the  party  who  derives  title  from  the  decree-holder  who  has 
purchased  and  the  judgment-debtor  are  not  proceedings  relating 
to  the  execution,  discharge  or  satisfHction  o{  the  decree.  It  is  open 
to  the  party  who  proposes  to  take  a  conveyance  from  the  decree- 
holder  who  has  purchased  to  stipulate  that  the  latter  shall 
take  the  necessary  steps  to  obtain  delivery  of  possession  under 
S.  818. 

The  second  question  is — the  purchaser  from  a  decree-holder 
who  has  purchased  at  Court  auction  a  ^*  representative "  of  the 
decree-holder  for  the  purposes  of  S.  244  ? 

As  to  this  the  authorities  appear  to  be  all  one  way.  In  Dtoar 
Bukah  Sirkar  v.  Falik  Jak^,  it  was  held  that  the  word  **  repre- 
sentative ''  included  a  purchaser  of  the  decree  from  the  decree- 
holder.  In  Ishan  Chunder  Sirkar  v.  Beni  Madhub  Sirkar*  it 
was  held  that  it  included  a  purchaser  of  the  interest  of  the 
judgment-debtor.  In  the  case  of  Kaainatha  Aiyar  v.  Uihamansa 
Bowthau.^  Moore,  J.,  expressed  the  view  from  which  Bhashyam 
Aiyangar,  J.,  did  not  dissentj  that  a  party  who  purchases  from  the 
decree-holder  the  lands  which  are  the  subject-matter  of  the  decree 
is  a  '*  represenbativu "    for    the   purposes   of  the  section.    I  see 

1.    I.  L.  B  ,  27  C  ,  p.  14.  2.    I.  L  B.,  26  CaI.,  p.  W), 

Z.    I.L.B.,MUl.,p.«l.  4.    I:L.  B.,2fM.,p.020. 
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no  reason  to  take  a  different  view  from  that  adopted  in  the  cases      Minthu 
above  referred  to.  HiuniiiSaliib. 

I  think  the  District  Judge  was  right.  The  second  appeal  is 
dismissed  with  costs. 

SuBBAHMANiA  AiTAB,  J.  : — It  is  now  too  late  to  contend  'that 
the  question  with  respect  to  the  delivery  under  S.  318  of  the  Civil 
Procedure  Code  of  property  purchased  in  a  Court  sale  by  the 
decree-holder,  is  not  one  relating  to  the  execution  of  the  decree. 
And  as  with  reference  to  S.  244  of  the  Civil  Procedure  Code,  the 
purchaser  of  the  property  from  the  decree-holder  is  the  repre- 
sentative of  the  decree-holder  within  the  meaning  of  that  section, 
it  follows  that  the  bar  to  a  separate  suit  laid  down  by  that  section 
applies  to  a  question  such  as  that  raised  in  the  present  suit  between 
the  judgment-debtor  and  the  purchaser  from  the  decree-hoUer.  I 
agree  therefore  that  the  appeal  fails  and  should  be  dismissed  with 
costs. 


IN  THE  HIGH  COPRT  OF  JUDICATURE  AT  MADRAS. 

Present : — Sir  Charles  Arnold  White,  Chief  Justice^ 
and  Mr.  Justice  Subrahmaniya  Aiyar. 

Jagannatha  Pandiajiar  ...  ...         Appellant  * 

V.  (Plaintiff). 

T.  S.  Muthia  Filial  and  others  ...       Respondents 

{Dejandants  1  to  33). 

Landlord  and  tenant— No n-'^, ay ment  of  rent,  effect  of— Limitation  Jet,  Art,   131 — Suit    Jagaimatha 
to  estahliah  right  to  recover  rent— Period  of  limitation— TempU  inam.  Pandiajiar 

Mere  non-payment  of  rent  will  not  bar  the  landlord's  right  to  recover  rent.  Mathia  PillaL 

Such  non-payment  may  be  relevant  when  the  question  is  whether  the  land  for 

which  rent  is  claimed  belongs  to  the  person  who  claims  to  recover  the  rent. 

A  suit  to  establish  a  person's  right  to  recover  rent  is  governed  by  Art.  131  of  the 

Limitation  Act. 

Where  a  tree-tax  was  assigned  as  inam  to  a  temple,  the  inam  will  cease  where  the 

trees  became  extinct. 

But  where  the  tax  on  land  upon  which  trees  stood  and  which  was  in  possession  of 

tenants  was  assigned  as  inam  to  a  temple,  the  latter  is  entitled  to  the  melwaram  upon 

the  land. 


•  S.  A.  No.  1048  of  1902.  6th  September  1904. 
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^?«»^!^  Second  appeal  from  the  decree  of  tbe  District  Court  of  Tinne- 

Pandiaiiar  ^^  ,      -i  r  *u 

▼.  velly  in  A.  S.  No.  292  of  1901,  presented  against  the  decree  of  the 

Mothia  PillaL  ^^^^^  ^^  ^^^  Additional  District  Munsif  of  Tinnevelly  in  0.  S.  No. 
129  of  1900. 

F.  Krishnattwami  Aiyar  for  appellant- 

if.  B.  Ramahrishna  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— The  plaintiff  as  the  Manager  of  a  Kattalai 
or  service  foundation  connected  with  Nelliappa  Swami  temple 
in  the  town  of  Tinnevelly,  sues  the  committee  of  a  college 
there  for  a  declaration  that  the  kattalai  is  entitled  to  payment 
of  annual  rent  at  Bs.  8-14-0  in  respect  of  88  cents  of  land 
which  is  in  the  possession  of  the  committee  and  on  a  por- 
tion of  which  they  have  erected  buildings  appertaining  to  the 
college,  as  well  as  for  the  recovery  of  3  years'  arrears.  The 
kattalai  is  admittedly  entitled  to  an  inam  in  the  locality  mentioned 
in  the  plaint,  the  income  thereof  being  liable  to  be  devoted  to  the 
npkeep  of  the  services  in  the  temple.  In  the  extract  from  the 
Inam  Register  embodying  the  results  of  the  enquiry  by  the  Inam 
Commissioner  in  1865,  as  well  as  in  the  title-deed  granted  in  pur- 
suance of  that  enquiry,  the  Inam  is  described  as  one  of  land, 
2  acres  and  23  cents  in  extent.  The  actual  occupation  of  the  said 
land  has  been  with  tenants,  and  it  is  to  the  melwaram  right  alone 
that  the  kattalai  claims  to  be  entitled.  That  the  88  cents  in  respect 
of  which  the  claim  for  rent  is  made  is  part  of  the  2  acres  and  23  cents 
is  beyond  dispute.  Nevertheless  the  plaintiff's  claim  was  dismissed  by 
both  the  Lower  Courts.  One  and  perhaps  the  chief  ground  taken 
by  the  District  Munsif  was  that  though  the  88  cents  were  purchased 
by  the  committee  from  the  tenant  who  had  been  paying  rent  to  the 
Kattalai,  yet  the  land  having  been  held  by  the  committee  since  its 
purchase  about  the  year  18(53  up  to  the  date  of  the  suit  without 
payment  of  rent,  the  plaintiff's  claim  was  unsustainable.  Non- 
payment of  rent  for  a  long  period  would  be  material  evidence 
against  the  plaintiff  had  there  been  any  dispute  as  to  whether  the 
88  cents  formed  part  of  the  2  acres  and  23  cents  described  in  the 
documents  already  referred  to.  That  not  being  the  case,  the  dream- 
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stance  in  question  cannot  by  itself  be  an  answer  to  the  plaintiff's   ^g^atha 
claim,  if  that  be  not  barred  by  limitauon  and  is  otherwise  sustain-  ▼. 

able.    The  article  of  the  Limitation  Act  applicable  is  Art.  131,  but  ^""^^  ^'"*^' 
there  was  no  averment  or  proof  on  behalf  of  the  defendants  that 
any  demand  for  rent  had  been  made  and  refused  12  years  prior  to 
the  date  of  the  suit* 

The  other  ground  taken  by  the  District  Munsif ,  which  is  what 
forms  the  sole  basis  of  the  District  Judge's  conclusion  on  appeal, 
has  reference  to  certain  trees  which  formed  a  tope  or  grove  on  the 
land  in  question  up  to  about  the  year  1871  or  so.     Both  the  Dis- 
trict Munsif  and  the  District  Judge  hold  that  the  '  tope '  constitut- 
ed    the  Inam — ^a  form  of  expression  conveying  no  very  precise 
meaning— the  foundation  for  which  is  the  use  of  the  phrase  '  tope 
inam'    in  the  Inam  Register  as  well  as  in  the  title-deed.     In  thus 
making  that  expression,  the  sole  criterion  as  to  what  the  Inam 
consisted  of,  the  lower    Courts  practically  ignore  entries    in  the 
Inam  Register  which  throw  real  light  on  the  nature  of  the  inam. 
Those  in  columns  3,  4  and  5  expressly  treat  as  Inam  the  whole  of 
the  2   acres  and  23  cent?,   on   portions   only  of  which  the  trees 
stood  and  so    much  thereof  as  was  used  for  rice  cultivation  is 
shown  in  column  12  as  Inam  subject  to  payment  of  one-quarter 
assessment  to    Government,    the    remaining  three-fourths  of  the 
assessment  being  due  to  the  Inamdar.  The  explanation  for  the  inam 
being  referred  to  as  '  tope^   inam,  most  probably  is  that  when  the 
inam  was  originally  granted  the  land  was  entirely  covered  by  trees 
and  did  not  admit  of  other  cultivation,  and  therefore  was  spoken  of 
as  '  tope'  as  contradistinguished  from  *  wet '  or  '  dry,'  with  reference 
to  the  cultivaton  usually  followed  in  the  matter.    Or  perhaps  it  may 
be  that  the  system  of  assessment  followed  in  the  case  of  this  Inam 
included,  according  to  the  practice  which  had  prevailed  prior  to 
the  year   1858  in  Government  villages,  the  imposition  of  an  assess* 
ment  on  fruit-bearing  trees  as   well.   That  the  Inam  consisted 
not  only  of  such  tree-tax,  ^if  the  latter  be  the  real  explanation)  but 
also  of  tax  on  land  on  which  no  trees  were  growing  and  on  which 
other  cultivation  was  carried  on,  is  clear  from  the  imposition  of  the 
one-quarter  wet  assessment  already  referred  to.     Now  if  by  the 
statement  that  the  Inam  consisted  of  tope  only  was  meant  that  the 
right  to  the  tree-tax  alone  was  assigned  as  Inam^  it  would  follow 
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Jagwmatha  that  where  the  trees  ceased  to  exist  the  Inain  became  extinct.     In 
Fandiajiar      i_.       .  ,     .       ,, 

V.  this  view  as  aamittedly  the  trees  were  cut  down  with  the  consent  of 

ut  a  1  ai.  ^j^^  Inamdar  about  the  year  1871,  the  consequence  would  be  that 
the  Government  would  thereafter  have  been  entitled  to  treat  the  2 
acres  and  odd  us  altogether  free  from  any  claim  on  the  part  of  the 
kattalai  and  was  having  become  ryotwary  land  subject  to  pay- 
ment of  land  revenue.  But  of  course  that  view  has  not  been 
taken  or  suggested  by  any  of  the  parties  concerned,  including  the 
Government  who  have  continued  to  acknowledge  the  2  acres  and  23 
cents  as  the  permanent  Inam  of  the  kattalai  subject  to  the  payment 
of  Rs.  2-8-0,  the  quit-rent  fixed  by  the  Inam  Commission  when  the 
Inam  was  confirmed  and  the  Sannad  granted. 

If  follows,  therefore,  that  the  defendants  as  parties  in  posses- 
sion of  part  of  what  was  assigned  as  Inam  to  the  kattalai,  are  liable 
to  pay  the  proportionate  rent.  No  serious  question  having  been 
raised  in  the  Courts  below  as  to  the  amount  thereof  we  must  reverse 
the  decree  of  the  lower  Courtn  and  grant  the  declaration  prayed  for 
and  also  award  the  arrears  claimed  with  interest  at  six  per  cent 
from  the  date  of  plaint  up  to  date  of  payment  with  costs  throughout. 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Subrahmania  Aiyar  and  Mr.  Justice  Boddam. 

Ramaswamy  Pantulu  and  another  ...  Appellants^  [Plaintiffs) > 

V. 

Narayanamoorthy  Pantulu  and  another... Respondents  [Defendants). 

Eamaewamy  Provincial  Small  Cause  Courts  Act,    Art9,  88,  ^l— Decree  for  maintenance  agawMl 

Fantnlu      four  brothers— Payrtient  by  a  representative  of  one — Claim  for  contribution— Cognizable 
Narayana-     ^  Small  Cause  Court, 

raooT^hj  ^  claim  for  contribntion  in  respect  of  sumg  paid  by  the  representatives  of   a 

Pantulu. 

judgment*clebtor  to    satisfy   a    decree  passed    against  the   latter  and   his  three 

brothers  for  maintenance  which,  however,  was  not  made  a  charge  on  property,  is  one 

cognizable  by  the  Court  of  Small  Causes  and  does  not  f&ll  under  Art.  38  or  Art.  41 

(first  part)  of  the  Provincial  Court  of  Small  Causes  and,  therefore,  no  socood  appeal 

lies  under  S.  686,  C.  P.  C. 

The  anterior  liability  which  led  to  the  decree   for  maintenance  being  passed 

does  not  affect  the  question. 

Second  appeal  from  the  decree  of  the  District  Court  of  Ganjam 
at  Berhampore  in  A.  S.  No.  103   of  1902,  presented  against  the 

*  S.  A.  No.  200  of  1908.  27th  September  1904. 
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decree  of  the  Court  of  the  District   Munsif  of  Berhampore  in  0.  S.  Bamaawamy 

^  Pantnlu 

^o.  30  of  1901.  V. 

Narayana- 
r.  Bangachariar  for  appellants.  moorthy 


The  Court  delivered  the  following 

JUDGMENT  :— In  0.  S.  No.  157  of  1864  in  the  District  Mun- 
sif's  Court  at  Berhampore,  the  widow  of  one  of  five  brothers 
who  were  Hindus^  brought  a  suit  against  her  husband's  surviving 
brothers,  four  in  number,  for  her  maintenance  and  got  a  decree 
making  them  laible  to  pay  the  same  to  her  periodically.  The 
maintenance,  however,  was  not  made  a  charge  on  any  property. 
Venkatasubba  Bao  was  the  judgment-debtor  who  survived  last,  and 
the  decree-holder  took  out  execution  against  him  after  the  death  of 
the  other  judgment-debtors  and  recovered  Rs.  197  and  odd.  The 
plaintiffs,  who  are  the  sons  of  Venkatasubba  Bao,  sue  the  defend- 
ants who  are  the  sons  of  one  of  the  judgment-debtors  that  prede- 
ceased Venkatasubba  Rao  for  a  fourth  of  the  amount  paid  by  the 
plaintiffs  in  execution  of  the  decree  as  aforesaid.  The  lower 
appellate  Court  dismissed  the  plaintiffs'  suit. 

It  is  contended  for  the  defendants  that  no  second  appeal  lies  in 
the  case,  and  this  objection  is  clearly  well  founded  as  the  suit  is 
one  which  does  not  fall  under  any  of  the  articles  in  Schedule  II  to 
the  Provincial  Small  Courts  Act  (Act  II  X  of  1887).  Neither 
Art.  38  nor  the  first  part  of  Art.  41  to  which  reference  was  made  on 
behalf  of  the  plaintiffs,  has  obviously  any  bearing  on  the  case. 
The  claim  here  is  not  one  '  relating  to  maintenance  with  reference 
to  the  former  article,  nor  in  respect  of  a  payment  made  by  a  sharer 
in  joint  property  of  money  due  from  a  co-sharer'  within  the  mean- 
ing of  the  latter.  It  is  not  the  fact  that  the  brothers  were  liable  to 
the  decree-holder  for  maintenance,  nor  is  there  any  circumstance 
connected  with  the  position  of  the  brothers  in  the  family  or  their 
right  iu  respect  of  its  property,  that  is  the  real  basis  of  the  present 
claim  for  contribution,  but  the  liability  cast  upon  them  by  the  decree 
passed  against  them  jointly.  The  anterior  liability  which  led  to 
such  a  decree  being  passed  is  immaterial  so  far  as  the  present  ques- 
tion is  concerned. 

The  second  appeal  is,  therefore,  dismissed  with  costs. 


Pantuln. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 

Present  : — Sir  Charles  Arnold  White,  Chief  Justice, 
and  Mr.  Justice  Sabrahmania  Aiyar. 

M.  Subraya  Chetty       ...  ..  ,..     Appellant* 

V, 

A.  S.  Rajammal  ...  ...  ...    Beapondent. 

Snhmym  Contract  Act,  8,   130 — Surety  to  an  administration  bond — Right  to  he  discharged 

Chetty       ^j,g^  future  liahHity—Right  to  me  for  administroMon. 

V. 

BajammaL  A  person  who  stands  as  surety  to  an  administration  nnder  8.  78  of  the   Probate 

and  Administration  Act  is  not  entitled  to  be  discharged  from  his  liability  as  r^^ds 
fatore  transactions  upon  the  groand  that  the  administratrix  is  wasting  and  misman- 
aging the  estate. 

The  English  practice  is  also  that  the  original  sureties  to  an  administration  bond 
win  not  be  discharged  and  other  sureties  allowed  to  be  substituted  in  their  place  by 
the  Court. 

8.  130  of  the  Contract  Act  does  not  apply  to  the  spocial  contract  of  suretyship 
entered  into  by  a  surety  to  an  administration  boad. 

A  surety  to  an  administration  bond  is  neither  a  creditor  of  the  estate  nor  a 
legatee  and  is  not  entitled  to  bring  an  administration  suit. 

On  appeal  from  the  judgment  of  the  Hon.  Mr.  Justice  Moore 
in  the  Ordinary  Original  Civil  Jurisdiction  of  this  Court  in  C.  S. 
No.  19  of  1908. 

D.  Chamier  and  A.  E.  Rencontre  for  appellant. 

P.  B,  Sundara  Aiyar  and  T.  Tangavelu  Chettiar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— In  this  case  the  1st  defendant  who  is  the 
administratrix  of  her  husband's  estate  gave  the  bond  required  by 
S.  78  of  the  Probate  and  Administration  Act,  and  the  plaintiff 
became  one  of  her  sureties.  The  plaintiff  brought  a  suit  in  which 
he  alleged  that  the  1st  defendant  was  wasting  and  mismanaging 
the  estate,  and  he  asked  that  he  might  be  discharged  from  his 
recognizances  as  a  surety  as  regards  future  transactions  on  the  part 
of  the  first  defendant  or  alternatively  that  the  first  defendant  might 
be  directed  to  discharge  certain  specified  claims  against  the  estate 
and  complete  the  administration.  The  learned  Judge  dismissed  the 
suit  and  the  plaintiff  appeals. 

As  regards  the  plaintiff's  first  claim  for  relief  that  he  may  be 
discharged  from  future  liability  under  his  surety  bond,  we  think 

•  O.  8.  A.  Ko.  1  of  1904.  14th  September  1904. 
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the  laamed  Judge  was  right  in  refu^tins?  ta  niiitk^  tjn^  order  asJced    Sobbiiaya 
for.    In  Williams  on  Executors,    1893,  Vol   1,  p.  462,  it  is   laid      ^^^ 
down  that  the  Court  will  not  discharge  the  original  sureties  to  an    ^Ja^n^J* 
administration  bond  and  allow  other  sureties  to  be  substituted  for 
them,  and  a  similar  statement  of  the  law  and  pi*acticeis  to  be  found 
in    Dixon  on    Probate,  p.  271  and  Tristram  and  Coote's  Probate 
Practice,  11th  Edition,  p.  105.  The  authority  cited  is  Re  Stark^^ 
The  later    case   of    Be   Boss^,   where  an  administrator    havipg 
gone   abroad,    and     under    an    order    in    chancery,    assets    had 
accrued  to  the  estate  during  his  absence,  a  substitute  was  allowed 
to  execute  the  fresh  bond  which   wj>h   necessarily  limited  to  the 
administrator's  execution  of  a  similar  b  <nd  on  his  return  is  in  no 
way  inconsistent  with  the  rule  of  practice  which  was  recognbed 
in  Be  8tnrk^. 

Mr.  Cbamier  on  behalf  of  the  plaintiff  sought  to  distinguish 
the  case  of  Be  Slarh*  upon  the  ground  that  the  basis  of  the  deci- 
sion in  that  casii  wa^  that  the  substituted  sureties  could  not  be 
made  responsible  For  past  transactions  and  that  the  plaintiff  in  the 
present  case  only  asked  to  be  released  from  responsibility  as 
regards  future  tr  msactions.  But  the  case  of  Be  Stark^  appears  to 
have  been  accepted  by  practitioners  as  recognising  the  rule  that 
the  original  sureties  cannot  be  discharged  either  as  regards  past  o  r 
future  liability. 

No  precedent  is  to  be  found  for  the  order  which  we  are  asked 
to  make  and  on  principle,  we  do  not  think  that  any  such  order 
ought  to  be  made.  The  making  of  such  an  order  might  defeat  the 
object  for  which  an  administrator  is  required  to  find  sureties  to 
his  administration  bond.  We  are  unable  to  agree  with  the  decision 
in  the  case  of  Baj  Naraiu  Mookerj^e  v.  tull  Kumari  Dtbi^. 
The  attention  of  the  learned  Judges  of  the  Calcutta  High  Gcnrt 
does  not  appfear  to  have  been  drawn  to  the  cjise  of  Re  Stark.  If, 
as  we  should  be  prepared  to  hold,  the  surety  to  an  administra- 
tion bonl  is  not  entitled  to  an  order  discharging  him  from  future 
liability  on  an  application  in  the  probate  proceedings  to  the 
judge  or  officer  who  is  the  obligee  under  the  bond  of  suretyship, 
it  seems  to  follow  a  /or^iW  that  he  is  not  entitled  to  this  relief  where 
he  claims  it  as  here  in  a  separate  suit. 

We  are  of  opinion  that  S.  !30  of  the  Contract  Act  whidh  pro- 
vides that  a  continuing  guarantee  may  at  any  time  be  re^^oked  by 
the  surety,  as  to  future  transactions  by  notice  to  the  credit /r,  does 

1.    L.  K.  1  P.  &  D.  76.         t\    L.  K.  2  P.  &  D.874.  8.    I.  L.  E. ,  29  C.  08. 

Digitized  by  ViiOOQIC 


Sabbfsya 
\jh9tty 

V. 

lUjunmal. 


4g4  raifianAS  law  jomwai.  rwoetb.  ffw^xwrf: 

not  apply  to  tW'spedftl  contract  of  sarefcyslup  wJiicli  »  ©Qtered  into 
by  a  surety  to  an  admimstratioii  bond.  If  the  section  applies,  the 
^^ creditor"  would  presumably  be  the  obligee  under  the  bond,  i.e., 
the  Judge  or  Registrar,  and  the  surety  could  without  action  (Jp 
any  other  legal  proceeding,  put  an  end  to  his  liability  by  giring 
notice  to  the  Judge  or  llegistrar.  This  is  contrary  to  the  weU 
established  practice  and  miifht  lead  to  great  inconvenience.  S.  130 
embodies  the  English  rule  of  law  and  the  proceedings  in  the 
case  of  Be  StarJet  show  that,  so  far  as  the  English  practice  is  eoa- 
oemed,  it  has  never  been  suggested  that  the  general  rule  of  law  as 
to  continuing  guarantees  applies  in  the  case  of  a  suretyship  to  an 
administration  bond.  In  the  Calcutta  case  the  Chief  Justice  guards 
himself  by  saying  that  he  was  not  dealing  with  the  case  of  a  person 
who  becomes  surety  and  then  from  mere  caprice  or  for  no  sound  rea.-: 
son  desires  to  be  discharged;  but  under  S.  130  the  surety  has  an 
absolute  right  at  any  time  to  revoke  his  guarantee  as  to  future 
transactions,  and  if  that  section  is  applicable  it  seems  to  us  that  it 
would  not  be  open  to  the  Court  to  inquire  into  the  grounds  upon 
which  the  surety  had  given  notice  of  revocation.  In  Calvert  v. 
Oordon^  it  was  held  that  upon  a  bond  conditic/ned  for  a  clerk  account- 
ing for  and  paying  over  money  received  by  him  the  obligor 
could  not  discharge  himself  from  further  liability  by  notice.  In 
Lloyds  V.  Harper^  it  was  held  that  a  guaruntee  given  to  the 
Committee  of  Lloyds  could  not  have  been  withdrawn  during  the 
lifetime  of  the  guarantor  and  was  not  determined  by  his  de;ith.  In 
the  case  of  Bai  Somi  v.  Chokshi  hhvardas  (Mid  Mangaldas' 
idiere  a  surety  for  the  guardian  of  a  minor's  estate  applied 
to  be  released  from  his  obligation  on  the  ground  of  the  guardian's 
maladministration,  the  Court  held  that  the  surety  could  not  be 
discharged  and  that  S   130  of  the  Contract  Act  was  not  ap|>lioable* 

We  entirely  agree  with  this  decision  and  with  the  reatjoning 
upon  which  it  was  based. 

As  regards  the  plaintiff's  alternative  claim  to  relief,  as  he  is 
neither  a  creditor  nor  a  legatee  and  is  therefore  not  entitled,  to 
bring  an  administration  suit,  it  is  clear  that  it  is  not  open  to  him  to 
obtain  an  order  against  the  administration  refusing  her  to  admi- 
nister the  estate. 

We  think  the  decision  of  Moore,  J.  was  right,  and  we  cBsmiss 
this  appeal  with  costs.  _— 


L.a. IP.&D.  76 
7  B.  &  C.  800. 
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L.  E.  16,  Ch.  O.  290. 
I.  L.  R.,  19  B.  345. 
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IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Sankaran  JTair. 
Inrusami  Aiyar  ...  ...  ,.     Appellant* 

V.  (2nd  Defendant). 

Kaveri  Boyee  Ammal     . .  ...  Respond  ent 

(Plaintiff). 

Res'judicata —  C.  P.  C,  S.   13,  Expl,  11-^  Judgment  setting  aside  auction  sale  to      Gamsami 
mortgagee  <i8  fraudulent — Suit    by    mortgagee  on  hypothecation,  fnaintainabilityof—         ^7^ 
Merger  of  mortgage.  Kaveri 

Where  a  mortgagee  purchases  the  equity  of  redemption  and  the  sale  is  set  aside  BoyeeAmmall. 
as  fraudulent  there  is  no  merger  of  the  mortgage  and    the   mortgagee  is  entitled 
to  fall  back  upon  his  mortgage. 

A  judgment  in  a  suit  for  setting  aside  an  auction  sale  to  the  mortgagee  as  frau- 
dulent and  for  recovery  of  possession  from  the  mortgagee  purchaser  will  not  bar  the 
latter  from  suing  to  recover  the  amount  due  under  hiH  hypothecation  (which  does 
not  entitle  the  mortgagee  to  hold  possession). 

The  matter  relating  to  the  hypothecation  is  not  a  matter  which  might  or  ought 
to  have  been  made  a  ground  of  attack  within  the  meaning  of  S.  13,  ExpU  II, 
0.  P.  C. 

Second  appeal  from  the  decree  of  the  Subordinate  Judge's 
Court  of  Negapatam  in  A.  S.  No,  18  of  1901,  presented  against 
the  decree  of  the  Court  of  the  District  Munsif  of  Tanjoie  in  0.  S, 
No.  428  of  1899- 

r.  F.  Seshagiri  Aiyar  for  appellant. 

P.  8.  Sivaswami  Aiyar  for  respondent. 

The  Court  delivered  the  following  ♦ 

JQDGMEMT: — ^This  is  a  suit  to  recover  the  amount  due  under 
a  deed  of  hypothecation,  dated  the  6th  September  1884,  and  for 
sale  of  the  property  hypothecated.  Both  the  Courts  below  have 
given  decrees  for  the  plaintiff;  but  in  this  Court  it  is  contended  that 
the  suit  should  have  been  dismissed  because  the  matter ijs  (1)  Bes^ 
judicata  within  Explanation  II  of  S.  13  of  the  Civil  Procedure  Code, 
and  (2)  because  the  plaint  mortgage  has  ceased  to  exist  as  such 
having  become  merged  as  the  plaintiflE  had  become  owner  as  well 
as  mortgagee  of  the  property  hypothecated  prior  to  the  suit. 

The  facts  are  as  follows  : — On  the  6th  iSeptember  1884,  the 
hypothecation  bond  now  sued  on  was  executed  to  Ranganatha 
Butt  by  Ranganatha  Davay  and  his  three  sons,  Balakrishna,  Rama- 

•  S.  A.  No.  1586  of  1902.  15th  September  1904. 
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Gnrusami    chandra  and  Venkatesa.     AfterwArds  Baneanutha  Dayay  and  two 

Aijar  ,  ,  n  j 

V.  of  Ills  sons,  Balaktishna  and  Uamachandra^  execnted  a  simple  debt 
BoywAmmal.  ^^^  ^^  ^>^®  Appasawmy  Josier.  Appasawmy  died  and  his  widows 
(of  whom  the  present  1st  defendant  is  one)  brought  Small  Cause 
Suit  No.  775  of  18>^d  ag-.insfc  Ranganatha  Davay  and  his  three 
sons^  Balakrishna^  (l)imachandra  and  Venkatesa  under  tlie  bond 
and  got  a  decree  against  Kanganatha  Davay  and  his  two  sons  Bala- 
krishna  and Ramachandra only,  the  third  son  Venkatesa  being  exo- 
nerated from  liability.  In  execution  of  that  decree  the  plaint  pro- 
perty was  attached,  but  on  the  objection  of  the  3rd  son  Venkatesa 
Ranganatha  Davay,  the  father  having  died,  his  one-third  shnro  was 
exonerated  with  costs,  and  only  the  two-thirds  belonging  to  Bala- 
krishna  and  Ramachandra  was  brought  to  sale.  This  was 
purchased  in  March  1890  by  the  1st  defendant,  who  obtained  a 
sale  certificate.  Venkatesa,  the  3rd  son,  in  execution  of  his  decree 
for  costs  against  the  defendant  attached  this  two-thirds  and 
brought  it  to  sale,  and  it  was  bought  in  March  1890  for  Rs.  14  by 
his  brother-in-law  Bavani  Sankar  Davay,  to  whom  in  June  1891 
the  plaint  mortgage  had  been  transferred  by  Exhibit  A,  endorsed 
on  Exhibit  A,  the  hypothecation  deed  now  sued  on. 

The  plaintiff  in  this  suit  is  the  wife  of  Balakrishna. 

On  the  17th  June  1891  by  Exhibit  G,  B;ivani  Sankar  Davay 
assigned  to  the  plaintiff  the  present  hypothecation  right  now  sued 
on  and  also  the  two-thirds  of  the  premises  purchased  by  him  in  the 
auction  sale  on  the  execution  by  Venkatesa  against  the  1st  defend- 
ant for  costs,  and  on  the  same  date  by  Exhibit  A  Venkatesa 
sold  his  one-third  share  in  the  plaint  premises  also  to  the  plaintiff 
—who  thus  apparently  became  assignee  of  the  plaint  hypotheca 
and  owner  of  the  whole  of  the  plaint  properties. 

In  1894,  however,  the  present  1st  defendant,  in  O.  S.  No.  664 
of  1894,  sued  Balakrishna,  Ramachandra  and  Venkatesa,  Bavani 
Sankara  Davay,  and  the  plaintiff  to  set  aside  the  auction  sale 
of  the  two-thirds  of  the  plaint  property  to  Bavani  Sankar  Davay 
in  execution  for  costs  of  Venkatesa  and  for  possession  on  the 
ground  that  the  sale  was  fraudulent,  and  got  a  decree  for  posses- 
sion. 

It  is  contended  that  inasmuch  as  in  that  suit  the  present  plain- 
tiff did  not  set  up  the  hypothecation  now  sued  on,  she  cannot 
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scstain  th    present  actioB  as  it  coald  nnd  ought  to  have  been  set     Gurupami 
np  as  a  ground   of  defence  in  that  action  and  therefore   that  the  v. 

matter  is   res-jtidicata    within    Explanation     II  of  S.   13  o£  t-ho  Boyoej^mai. 
Civil  Procedure  Code  in  this  suit,  and  also   that  inasmuch    as  she 
was  owner  of   the  whole  premises  under  Exhibits  G    and  H,  the 
hypothecation  became  merged  and  was  not  kept  alive  under  section 
101  of  the  Transfer  of  Property  Act. 

We  are  of  opinion  that  neither  of  these  contentious  can  be  sup- 
ported. 

To  deal  with  the  last  first,  there  was  no  merger  because  in 
law  the  plaintiff  never  becanaethe  owner  of  the  whole  premises,  for 
that  is  the  effect  of  the  decree  obtained  by  the  1st  defendant  in 
0.  8.  No.  684  of  1894,  whereby  it  was  heM  that  the  sale  of  the 
two-thirds  was  fraudulent  and  void  and  therefore  never  became 
the  property  of  the  plaintiff. 

As  regards  the  contention  that  the  matter  is  res-judicata  we 
think  the  appellant  must  also  fail.  The  suit  was  to  set  aside  an 
auction  sale  as  fraudulent  and  void  and  for  possession  on  the 
ground  that  the  property  and  the  right  to  possession  remained  in 
the  1st  defendant.  We  think  that  the  present  hypothecation  was 
not  a  matter  which  might  or  ought  to  have  been  made  a  ground 
of  defence  or  attack  in  such  a  suit^  as  it  was  wholly  immaterial  in 
answer  to  such  an  action  and  could  not  alter  the  result  which  was 
to  set  aside  the  auction  sale  and  to  revest  the  property  in  the  1st 
defendant.  If  it  had  been  set  up  it  could  be  no  answer  even  to  the 
claim  for  possession  for  the  right  to  possession  wouM  nevertheless 
be  in  the  1st  defendant  who  would  be  en'ided  to  hold  the  posses- 
sion until  the  mortgagee  wished  to  recover  the  money  advanced 
under  the  hypothecation-deed,  and  she  could  not  be  compelled  to 
demand  its  repayment  at  that  particular  time  merely  because  the 
mortgagcM*  claimed  that  she  and  not  the  mortgagee  was  entitled  to 
possession  by  reason  of  the  fact  that  the  document  under  which  the 
mortgagee  purported  to  have  obtained  possession  irrespective  of  the 
hypothecation  deed  was  fraudulent  and  void. 

The  other  points  raised  were  not  pressed  and  do  net  need  to 
be  gone  into. 

Yfe,  therefore,  dismiss  this  second  appeal  with  costs* 
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IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Subramania  Aiyar  and  Mr.  Justice  Boddam. 


Krishnier 


V. 


Arappali  Iyer  and  others 


Krishnier 

V. 

Arapptili 
Iyer. 


Appellant"^ 

(Flaintiff). 

Respondents 

(Defendants)* 

to 


Covenant   6y    mortgagee    to  pay  Government   kiat — Enhancement — Liability 
enhanced  kist — Right  of  suit  before  redemption. 


pay 


A  usnfmctQary  mortgagee  in  possession  covenanting  to  pay  the  Government  kist 
on  the  mortgaged  land  and  to  appropriate  the  balance  of  profits  for  interest  on  the 
mortgage  amount  irrespective  of  the  actual  profits  in  any  particular  year  is  not,  in 
the  absence  of  a  contract  to  the  contrary,  liable  as  between  himself  and  the  mort* 
gagor  to  pay  enhanced  revenue  if  the  enhancement  takes  place  subsequent  to  his 
mortgage.  The  reasonable  view  it,  that  the  revenue  payable  under  the  settlement 
in  force  is  all  that  the  mortgagee  undertakes  to  pay  and  the  ultimate  responsi- 
bility in  respect  of  any  addition  to  the  land  revenue  devolves  on  the  mortgagor. 
Kamaya  v.  Devapa^&nd  Hira  Lall  v.  Oanesh  Pershad^  referred  to. 

Quarre. — Whether  the  mortgagor  can  maintain  suit  against  the  mortgagee  for 
the  amount  of  revenue  payable  by  the  latter  and  paid  by  the  mortgagor  without 
offering  to  redeem. 

Second  appeal  from  the  decree  of  the  District  Court  of  Trichino" 
poly  in  A.  S.  No.  184  of  1901^  presented  against  the  decree  of  the 
Court  of  the  District  Munsif  of  Kulittalai  in  O.  S*  No.  183  of  190L 

R.  Kuppusami  Aiyar  for  appellant. 

S.  Srinivasa  Aiyar  for  F.  Krishnaswami  Aiyar  iov  respondent. 

The  Court  delivered  the  following 

JUDGMENT  :— The  defendant  obtained  a  mortgage  from  the 
plaintiff  in  January  1801  and  was  put  into  possession  of  the  mort- 
gaged land.  Under  the  mortgage  instrument  the  mortgagee  was  to 
pay  the  Government  revenue  payable  on  the  land  mortgaged  and  to 
take  the  profits  in  lieu  of  interest  without  reference  to  whether  the 


1. 


»  S.  A.  No.  1817  of  1902. 
I.  L.  B.  22  B.  410. 


3. 


19th  September  1904. 
L.  B.  9  I.  A.  at  pp.  68   &  69. 
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profits  were  more  or  less  in  particular  years.  The  mortgage 
money  was  payable  on  the  11  th  May  1898.  In  1895  the  Govern- 
ment revenue  on  the  land  mortgaged  was  enhanced  from  Rs.  5  to 
Rs.  41,  and  this  the  mortgagee  paid  for  three  years  and  then  declined 
to  pay  more  than  Ks.  20  and  the  mortgagor  paid  the  balance  and 
broaght  this  suit  in  1901  for  the  amount  so  paid  by  him. 

It  may  be  a  question  whether  in  the  absence  of  a  specific  con- 
tract to  that  effect  a  mortgagor  in  the  position  of  the  plaintiff 
could  claim  the  amount  except  in  a  suit  to  redeem.  As^  however^ 
no  such  objection  was  taken  in  this  case  in  the  courts  below,  and  an 
the  decree  in  the  Court  of  First  Instance  against  the  defendants  for 
what  should  have  been  paid  by  him,  with  reference  to  the  amount  of 
revenue  as  it  stood  prior  to  the  enhancement,  has  been  accepted  by 
him  without  any  appeal  being  preferred  against  it,  we  think  that 
the  question  of  construction  raised  in  the  lower  courts  and  dealt 
with  by  them  should  be  decided ;  and  we  agree  with  them  in  hold- 
ing that,  according  to  the  proper  construction  of  the  instrument  the 
mortgagee  was  not  under  obligation  to  pay  the  increased  portion  of 
the  assessment.  Though  both  the  parties  should  ba  taken  to  have 
been  aware  that  Government  revenue  payable  on  the  land  mort- 
gaged was  liable  to  revision,  there  is  nothing  to  show  that  the  term 
of  the  mortgage  as  to  the  payment  of  the  revenue  by  the  mortgagee 
had  reference  to  any  other  than  the  then  existing  settlement. 
Considering  that  the  profits  remaining  after  payment  of  the  Govern- 
ment revenue  were  to  go  in  lieu  of  interest  on  the  money,  the 
reasonable  view  is  that  the  revenue  payable  under  the  settlement 
in  force  was  all  that  the  m<»rtgagee  undertook  to  pay,  the  ultimate 
responsibility  in  respect  of  any  addition  to  the  land  revenue 
devolving  on  the  mortgagor.  See  Kamaya  v.  Devapa^  and  Hira 
Lall  V,  Ganeeh  Pershad^, 

The  appeal,  therefore,  fails  and  is  dismissed  with  costs. 


Krishnier 

V. 

Arappali 
Iyer. 


1.    I.  L.  B.,  22  B.  440. 


2.    L.  B.,  9  I.  A«  at  pp.  6Qp  09. 
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IN  THE  HIGH  COUBT  OF  JUDICATURE  AT  MAUBAS. 
Present : — Mr.  Justice  Davies  and  Mr.  Justice  Sankaran  Nair. 

Lakshmaniina  ...  ..  ...     Appellant* 

V.  {Defendant.) 

Krishniah  ...  ...  •••     Respondent. 

{Plaintiff). 

TAlrtthtn<^iTi^ll  Mortgagor  and  Mortgagee*^ Property  mortgaged  not   belonging  to  the  vwrtgagor — Decree 

,^'  ,  vpon  mortgage^  DecreO'holder   purchaaer — No  second  decree  for  money — No  right 

Krishniah. 

fo  recover  property  not  mortgaged. 

A  mortgagee,  after  obtainiDg  a  decree  for  money,  is  liot  entitled  to  another 
decree  for  money  on  the  ground  that  the  land  mortgaged  to  him  does  not  belong  to 
his  mortgagor. 

Where  a  family  coTisisting  of  two  brothers  owned  two  plots  of  land  and  in 
a  partition,  oaoh  got  one  plot  and  one  of  the  brothers  mortgaged  the  plot  which 
fell  to  the  share  of  the  other  and  tho  mortgagee  obtained  a  decree  for  sale  of  the 
property  mongaged  and  pnrchased  it  himself,  the  decree-holder  purchaser  will  not 
be  entitled  to  recover  the  plot  aotnally  belonging  to  his  mortgagor. 

Appeal  from  the  order  of  the  District  Court  of  Nellore,  in 
A,  S.  No,  *58  of  1903,  presented  against  the  decree  of  the  Court 
of  the  District  Munsif  of  Origole  in  0.  S.  No.  223  of  1902. 

Survey  Nos.  332,  333,  belonged  to  a  joint  family  consisting  of 
Venkatapathi,  husband  of  the  defendant  (appellant)  and  his  cousins* 
A  partition  took  place  between  Venkatapathi  and  his  cousins  and 
Survey  No.  833  fell  to  the  share  of  Venkatapathi  while  Survey 
No.  332  fell  to  the  share  of  the  latt-er's  cousins.  Vebkatapathi 
mortgaged  his  land  to  the  plaintiff  describing  it  as  Survey  No. 
332  instead  of  Survey  No.  333.  After  his  death  the  plaintiff 
brought  a  suit  against  his  widow  (the  defendant)  upon  his  mortgage 
in  0.  S.  527  of  1SS7  on  the  file  of  th©  District  MunsiPs  Court, 
Ongole,  and  obtained  a  decree  for  sale  of  No.  382.  In  execution 
of  such  decree  land  No.  332  was  sold  and  purchased  by  the  plain- 
tiff. In  the  proceedings  for  deliveryy  the  cousins  of  Venkatapathi 
obstructed  and  it  was  ultimately  held  in  the  litigation  connected 
with  such  obstruction  that  Survey  No.  332  belonged  to  the  obstruc- 
tors and  that  Survey  No.  333  belonged  to  the  late  Vtnkatrpa- 
thi.  The  plaintiff  again  brought  this  suit  against  the  widow  either 
for  recovery  of  possessif  n  of  land  No.  333  or  in  the  alternative  for 
recovery  of  money  due  under  the  mortgage  bonds  by  sale  of  Survey 
No.  333.     His  ground  of  claim  for  the  land  was   that  the  land 

•  0.  M.  S.  A.  No.  118  of  1904.  90th  September  190i. 
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really  mortgaged  was  Survey   No.  <J33   which  was   described   by  Lakshin«mma 

V, 

mistake  as  332  and  that  the  laud  really  purchased  by  the  plaintiit  Krisluiiah. 
must  be  taken  to  be  Survey  No.  33:j.  The  District  Munsif  held  that 
as  the  land  in  fact  sold  and  purchased  by  the  plaintiff  was  Survey 
No.  332,  though  the  same  might  be  due  to  a  mistake^  he  would  not 
be  entitled  to  recover  the  right  land  without  suing  for  a  rectifica- 
tion of  the  mistake  and  that  he  was  not  entitled  to  recover  the 
money  again  in  the  face  of  the  decree  in  0.  S.  527  of  1897.  He, 
therefore,  dismissed  plaintiff's  suit.  Upon  appeal,  the  District 
Judge  held  that  the  plaintiff  was  entitled  to  enforce  his  right  by 
adding  a  prayer  that  the  mistake  might  be  rectified  and  to  recover 
the  purchase  money  and  that  the  addition  of  a  prayer  for  recti- 
fication would  not  alter  the  character  of  the  suit.  He,  therefore, 
remanded  the  case  to  the  District  Munsif.  Hence  this  second 
appeal. 

T.  Stibramania  Aiyar  for  P.  8.8iva8wami  i4fj/ar  for  appellant, 

T.  F.  Seshagiri  Aiyar  for  respondent. 

The  Court  delivered  the  following 

JUDGMENT:— We  are  clearly  of  opinion  that  the  suit  as 
brought  will  not  lie  neither  as  a  suit  for  possession  nor  as  a  suit 
for  the  recovery  of  the  money  The  plaintiff  is  not  entitled  to 
possession,  for  the  property  was  not  mortgaged  to  him,  and  he  is 
not  entitled  to  another  decree  for  the  recovery  of  the  money  as 
he  has  already  got  one.  We  must,  therefore,  reverse  the  order  of 
the  District  Judge  remanding  the  suit  for  trial  and  restore  that  of 
the  District  Munsif  dismissing  the  suit  with  the  defendant's  costs 
in  this  and  in  the  District  Court. 

IN  THE  HIGH  COURT  OP  JUDICATURE  AT  MADRAS. 
Present : — Mr.  Justice  Subrahmania  Aiyar. 

Ohendrasekhara  Dalai  and  another       ...     Petitioners* 

(Accused), 

V, 

Emperor. 

Criminal  Procedure  Code,  S.  l07-'0rder  to  keep  Mokhcwadar— Protest    hy   Mokhasadar    Chendrftse- 
— Zamindar'8  interference  with  Mokhasadar's  possession,  khara  Dalai 

V. 

A  Zamindar  acts  iUegtHy  in  sending  people  to  a  Mokhaga  village  to  oust  the      Bmperor. 
Hokhasader  from  possession  and  to  indace  the  tenants  to  break  their  engagements 


*  Crl.  B.  C.  No.  189  o(  1904.  16th  Angiist  1904. 

(CrU  B.  P.  No.  188  of  1904). 
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Ghendrase-     with  the  Mokhasadar  and    the  Mokhasadar  is   entitled  to  object  to  this  trespass 
khara  Dalai   ^^^  ^  protest  against  such  improper  proceedings.     Such  protpsts  on  the  part  of  the 
Emperor.      Mokhasadar  or  his  agent  will  not  justify  a  magistrate  in  binding  him  to   keep  the 
peace. 

Petition  under  Ss.  435  and  439  of  the  Criminal  Procedore 
Code,  praying  the  High  Goart  to  revise  the  proceedings  of  the 
District  Magistrate  of  Yizagapatam ,  in  the  matter  of  Mis.  Cases 
No8.  17  and  18  of  1903  on  the  file  of  the  Head  Assistant  Magistrate 
of  Narasipatam  Division. 

The  1st  accused  is  the  Mokhas^idar  in  possession  of  Arjapurara 
and  other  villages  and  the  2nd  accused  is  his  brother.  The  proprie- 
tors of  Madgole  Zemindary  wanted  to  resume  the  Mokhasa  and 
caused  a  proclamation  to  be  made  asking  the  tenants  not  to  pay 
their  rents  to  the  1st  accused.  The  1st  accused  published  a 
counter  proclamation  threatening  the  ryots  with  summary  suits  if 
the  rents  are  not  paid.  The  officials  of  the  Madgole  proprietors 
went  to  take  Kadapas  from  the  ryots,  and  the  2nd  accused  there- 
upon insisted  upon  the  officials,  leaving  the  village  and  desisting 
from  inciting  the  tenants  to  break  their  contracts  with  the  first  accus- 
ed. Upon  these  facts  the  Head  Assistant  Magistrate  directed  the 
accused  to  execute  bonds  for  security  for  keeping  the  peace.  Upon 
appeal  the  District  Magistrate  confirmed  this  order.  Hence  this 
criminal  revision  petition. 

C.  R.  TiruvenkatacJuiriar  andZ'.iJ.  Krishnastvan'i  Aiyangar 
for  petitioners. 

The  Acting  Public  Prosecutor  {John  Adam)  on  behalf  of  the 
Crown, 

The  Court  made  the  following 

ORDER: — ^The  order  of  the  Head  Assistant  Magistrate  shows 
beyond  doubt  that,  at  the  time  referred  to  therein,  the  village  was 
in  the  possession  of  the  first  accused  as  the  grantee  thereof  from 
the  Zemindars  and  that  the  ryots  of  the  village  had  previously 
attorned  to  and  been  paying  lents  to  him  having  executed  muchi- 
likas  in  his  favour.  In  these  circumstances  when  the  a^ent  of  the 
Zemindar,  attended  by  a  body  of  men  stated  to  be  about  twenty, 
came  to  the  village  for  the  express  purpose  of  ousting  him  by 
inducing  the  tenants  to  break  their  engagements  with  him  and  to 
make  them  go  over  to  the  Zemindars  and  execute  muchilikas  and 
pay  rents  to  them  thereafter  those  agents  were  clearly  acting  ille- 
gally. The  first  defendant  was  certainly  entitled  to  object  to  such 
trespasses  being  committed  by  them  and  to  protest  against^  their 


Digitized  by  ViiOOQIC 


PARTS  XI  &  XII.]      THB   XADBA8   LAW  JOUBHAL   BSPOBTS.  493 

improper  proceedings  so  long  as  in  doing  so  he  committed  nothing  Chendrase- 
aniawf  al.  Admittedly  the  first  accused  himself  was  not  at  the  t. 
scene  with  reference  to  which  the  order  for  security  to  keep  the  ">P«^'-  * 
peace  has  been  passed  against  the  first  accused  and  his  brotheri  the 
second  accused.  It  was  but  the  latter  accompanied  by  one  servant^ 
that  met  the  Zemindar's  agent's  party  and  insisted  upon  their  leav- 
ing the  village  and  desisting  from  inciting  the  tenants  to  break 
their  contracts  with  the  first  accused.  What  the  second  accused 
appears  from  the  eiridence  to  have  done  on  the  occasion  is  that  he 
spoke  to  the  Zemindar's  agent  in  an  excited  manner  which>  under 
the  circumstances,  was  not  altogether  surprising.The  utmost  that  the 
wiine»ses  coald  say  against  him  was  that  while  speaking  he  twiste«l 
his  moustaches,  stamping  the  ground  with  the  walking  stick  or 
umbrella  he  had  with  him.  It  seems  to  me  that  this  could  afford 
no  ground  for  binding  him  to  keep  the  peace  and  much  less  for 
binding  the  first  accused,  assominsf  even  that  the  second  accused's 
protests  were  made  with  the  first  accused's  knowledge  and  at  his 
instance  as  to  which,  however,  there  is  no  evidence* 

Following  the  dccisions^n  Bejoy  Singha  Neogi  and  othern  v. 
EmpresH^  and  Kali  Prasanna  Bhadari  and  two  others  v.  Empress* 
cited  for  the  first  and  second  accused,  I  set  aside  the  order 
of  the  lower  Courts  and  order  the  bonds  taken  from  them  to  be 
cancelled. 


IN  THB  HIGH  COURT  OP  JUDICATUBE  AT  MADRAS. 

Present : — Mr.  Justice  Snbramania  Aiyar  and  Mr.  Justice  Boddam. 

Bamalinga  Mudaly       ...  ...  ..     Appellant.* 

V. 

Aiyadorai  Nainar  and  another     ...  ...    Respondents 

(Defendants  2  and  8). 

IS^ietratum  of  a  docufMnt^Tranrfer  of  property^imHderation  that  transferee  ihould  Bftmalinga 

give  da/ughter  in  marriage.  Mudaly 

Mere  registratioo  of  an  instrument  without  reference  to  other  ciroumstanoea  Aiyadorai 

does  not  operate  to  transfer  property  comprised  in  the  instrument .  Ponnayya  Ocundan  ^^uiar. 

T*  Muihu  Oonndan^  distinguished. 

Where  it  is  prored  that  the  consideration  for  a  docuinent  as  expressed  in  H  is 

•  &  A.  No.  1805  of  1902  21st  September  1904. 

1.  8  O.W.N.  p.4es.  8.    Ibid  (Notes of  oaaes)  p. ooxoix. 

8.    I.L.Bnl7M,146. 
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Bamalinga    not  the  real  <»ie  and  that  the  real  consideration  for  the  transfer  of  pro[  erty  U  the 
Muoaiy       gj£^  jjy  the  transferee  of  his  daughter  in  marriage  to  the  transferor  (and  not  the 
Ajyadorai     niere  promise  to  give)  and  the  transferee  subsequently  refuses  to  g^ve  his  daughter 
Ifainar.       in  marriage,  although  the  tiansferor  registers  the  document  evidencing  the  trans- 
fer of  property  while  retaining  possession  of   the  document  and  the  property,    the 
ttansfer  is  conditional  upon    the  event  of  the  marriage  taking   place  and  no  pro- 
perty would  pass  if  the  condition  fails  to  take  effect. 

Second  appeal  from  the  decree  of  the  District  Goart  of  South 
Arcot  in  A.  S.  No.  316  of  1901|  presented  against  the  decree  of  the 
IKstrict  MunsifE's  Court  of  Cuddalore  in  O.  S.  No.  538  of  1900. 

T.  Bangachariar  for  appellant. 

V.  Krishnaswami  Aiyar  and  jS.  Srinivasa  Aiyar  for  respon- 
dents. 

The  Court  delivered  the  following 

JUDGMENT  :— Both  the  courts  are  agreed  as  to  the  import- 
ant facts  in  the  case.  Thongh  what  purports  to  be  a  sale-deed  for 
money  was  executed  and  registered  by  Sabapathy  Pillai  to  the  Ist 
defendant,  yet  the  instrument  was  not  delivered  to  him  but  retained 
by  Sabapathy  Pillai  himself^  who  also  remained  in  possession  of  the 
property  until  he  madt^  the  transfer  in  favour  of  the  temple  repre- 
sented by  the  plaintiffs  and  subsequently  held  possession  under  the 
temple  as  their  tenant  until  his  death.  It  was  subsequently  to  his 
death,  ten  years  after  the  supposed  sale  to  him  that  the  1st  defend* 
ant  took  possession  of  the  property.  The  defendants'  plea  that 
the  intended  transfer  to  him  was  in  consideration  of  Rs.  300 
actually  paid  was  untrue.  The  explanation  on  behalf  of  the 
plaintiffs  of  the  transaction  was  that  Sabapathy  Pillai  intended  to 
marry  the  1st  defendant's  danghteri  and  that  the  transfer  was  to  be 
in  consideration  of  such  marriage  which,  in  fact,  never  took 
place,  and  that  the  1st  defendant  having  refused  to  give  his 
daughter  in  marriage  the  transfer  was  never  completed.  Not- 
withstanding the  by  do  means  clear  langnage  used  by  the 
Munsif  in  that  part  of  his  judgment  to  which  our  attention 
has  been  called  on  behalf  of  ths  1st  defendant,  we  cannot 
agree  with  the  suggestion  that  the  plaintiff's  c<»se  was  that  the 
mere  promise  to  give  and  not  the  actual  gift  of  the  girl,  formed 
the  considerattoB  for  the  execution  of  the  deed  by  Sabapathy  Pillai. 
It  would  be  absurd  to  suppose  that  Sabapathy  Pillai  was  willing 
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to  part  with  his  property  upon  the  mere  promise  to  give  the  girl 
in  marriage  irrespective  of  whether  that  promise  was  to  becairied 
oat  or  not,  and  the  unquestionable  facts  that  the  document  was 
ne\'er  delivered  nor  possession  of  the  property  given,  are  abso- 
lutely inconsistent  with  the  suggestion  referred  to  which  has  been 
accepted  by  the  Judge.  It  is>  therefore,  clear  that  the  transfer  was 
intended  to  be  effected  only  in  the  event  of  the  marriage  taking 
place^  and  as  it  did  not  take  place,  effect  was  not  given  to  the 
intention  to  transfer  and  no  property  passed  to  the  1st  defendant. 
Ponnayya  Goundan  v.  Muthu  Goundan  '*  to  which  the  District 
Judge  refers^  has  no  application  to  cases  of  this  kind,  and  though 
in  tho  circumstances  of  that  case,  actual  handing  over  of  the 
instrument  after  registration  was  not  essential  to  vest  the  property 
in  the  vendee,  it  cannot  be  laid  down  as  a  general  rule  that  mere 
registration  of  an  instrument  without  reference  to  other  circum* 
stances  operates  to  transfer  the  property.  Sangu  Aiyar  v.  Cumara' 
sami  Mudcdiar  >  and  Mania  Din  v.Baghunwlan  Per  shad  Singh^. 


Bamalinga 
Mudaly 

T. 

Aiyadorai 
Nainftr. 


We,  therefore,  reverse  the  decree  of  the  District  Judge  and 
restore  that  of  the  District  Munsif  with  costs  in  this  and  In  the 
lower  appellate  court. 


1.    L  L  B.,  17  M.  146.        a.    I.L.E.,18H.61.        9.    I.L.B.,S7a7, 
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NOTES  OF  RECENT  CASES. 


}• 


Boddam  J.  >•  S.  A.  No.  621  of  1902. 


Officiating  Chief  Justice, 
Boddam  J. 
1904,  Feb.  3. 

Bent  Recovery  Act,  8s.  69,  76— Civil  Procedure  Code,  8,  561 — 
Memo,  of  Objection — Inherent  power  of  Appellate  Court  to 
deal  with  the  whole  case — Improper  stipulation  in  a  pattah. — 

No  memo,  of  objections  will  lie  under  S.  561,  C.  P.  C.  in 
appeals  under  the  Rent  Recovery  Act. 

There  is  no  inherent  power  in  any  Court  to  deal  with  por- 
tions of  the  decree  of  the  Lower  Court  not  appealed  against. 
23  C.  992  P.  C.  followed. 

A  stipulation  in  a  patta  to  the  effect  that  the  tenant  shall 
be  responsible  for  the  loss  of  crops  by  reason  of  theft  committed 
either  by  the  tenant  or  his  men  is  not  a  proper  stipulation. 

J.  Krishna  Bao,  V.  Krishnaswami  Aiyar  and  /S.  8rinivasa 
Aiyar  for  appellant. 

P.  R.  8undara  Aiyar,  V.  Ramesam  and  K.  8ubrahmanya 
Sastri  for  respondent. 

Officiating  Chief  Justice, 

rZT/j.  \  a.  No.  165  of  mo. 

1904,  Feb.  16. 

Hindu  Law — 8tridhanam — Property  purchased  from  widows^ 
savings  in  maintenance  allowance — Succession  to  auch  pro' 
perty. 

Immoveable  property  purchased  by  a  Hindu  widow  out  of 
funds  paid  to  her  by  her  husband's  relations  for  her  mainte- 
nance constitute  her  stridhan  for  purposes  of  succession. 

Such  property  is  not  stridhan  in  the  hands  of  her  daughter, 
she  having  only  a  life-interest  therein ;  and  on  the  death  of  the 
daughter,  succession  is  again  to  be  traced  from  the  full  owner, 
the  widow,  and  the  property  would  devolve  on  her  stridhanam 
heirs ;  they  being  the  daughter's  daughters  in  preference  to  the 
daughter's  sons.  25  A  468  and  lb.  473  explained. 
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Sip  V,  Bhashyam  Aiyangar,  C,  Sankaran  Nair  and  8.  Srini- 
vasa  Aiyangar  for  appellants. 

F.  Krishnaswami  Aiyar,  P.  B.  Sundara  Aiyar,  K.  Srini- 
vasa  Aiyangar  and  A.  Nilakanta  Aiyar  for  respondents. 

Daviea  J.  ") 

Boddam  J.  S-  8.  A.  No.  446  of  1902. 

1904,  Je6.  la  3 

C  P.  C,  8.  4S — First  suit  on  one  mortgage — Dismissal  on  the 
ground  thai  the  specific  mortgage  was  false — 8ubsequent  suit 
alleging  a  different  mortgage. 

Where  a  person  brings  a  suit  for  redemption  on  a  specific 
mortgage  and  on  its  being  dismissed  on  the  ground  that  the 
alleged  mortgage  was  false,  he  subsequently  brought  another 
suit   for  redemption    basing  his  claim  on   another  mortgage. 

Held  that  S.  43  was  a  bar  to  the  second  suit.  22  M.  259 
approved  and  followed. 

[26  M.  760  quoted  but  not  followed.— £d.] 

K.  P.  Qovinda  Menon  for  appellant. 

J.  Krishna  Rao  for  respondents. 


}' 


Davies  J. 

Boddam  J.  [-  L.  P.  A.  No.  67  of  190a. 

1904,  Feb.  18. 


Onu  of  proving    negligence-^Bullock  given  in  good  condition — 
Return  of  the  same  with  a  broken  leg  on  having  been  shod. 

Where  the  plaintiff  handed  over  a  bullock  in  good  condi- 
tion to  the  defendant  to  be  shod  and  the  bullock  was  found  to 
have  a  broken  leg  when  returned. 

Seld  that  the  onus  of  proving  absence  of  negUgence  was  on 
the  defendant;  that  the  fact  that  the  defendant  was  an  expe- 
rienced man  in  the  trade  only  made  the  onus  all  the  more 
heavy. 

P.  fi*  Sundara  Aiyar  for  appellant. 
IP4  Subrahmanya  Aiyar  for  respondent. 
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Davie»  J.  ") 

BenmmJ.  [     8.  A.  No.  612  of  1902- 

)04,  Feb.  23.  ) 


Malabar  law — Senior  Anandravan,  authorized  by  the  Kamavan 
by  a  Karar^  to  manage  the  Tarwad  properties  and  conduct 
litigation^'Bight  of  such  senior  Anandravan  to  institute  a 
suit  to  recover  Tarwad  lands ,  in  his  own  navne  as  plaintiff — 
S.  37,  C.  P.  C, 

A  senior  anandravan  of  a  Malabar  Tarwad  was  authorised 
by  the  karnavan  by  means  of  a  karar  to  manage  the  tarwad 
properties  and  conduct  litigations  on  behalf  of  the  Tarwad.  The 
senior  anandravan  instituted  this  suit  in  his  own  name  as  plaintiff^ 
to  recover  possession  of  certain  tarwad  lands  held  by  certain 
tenants  under  the  Tarwad.  The  karnavan  was  made  a  defendant 
iu  the  case.  On  an  objection  being  raised  that  the  plaintiff  was 
only  an  agent  of  the  karnavan,  and  as  an  agent,  he  cannot  institute 
a  suit  in  his  own  name  under  c>.  37  of  C.  P.  C,  the  principal 
(karnavan)  residing  within  the  jurisdiction  of  the  Court  : — 

*  Held,  dismissing  the  appeal,  that  the  plaintiff  could  maintain 
the  suit  in  his  own  name,  as  he  was  not  a  mere  agent,  but  a 
co-owner  of  the  properties,  and  entitled  to  management 
under  the  karar. 

J.  L.  Bosario  for  appellants. 

C.   V.  Anantahrishna  Aiyar  for  respondent. 


Officiating  Chief  Justice, 
1903,  March  28. 


I  C.B.  P.  No.  38b  of  190S. 


A  person  gave  a  general  power  of  attorney  authoj'ising  another 
person  to  file  and  conduct  suits  during  his  absence  from  home  on 
account  of  the  Delhi  Durbar.  The  principal  left  his  place  on  the 
11th  of  December  1902.  A  suit  was  filed  by  the  agent  on  9th 
January  1903.  The  plaint  was  "  returned  for  compliance  with  rule 
23  of  the  Rules  of  Practice,  1903.  Time  one  month.''  The  plaint 
was  re-presented  by  the  pleader  on  13th  February  1903,  by  which 
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time  the  principal  had  returned.  The  District  Munsif  dismissed 
the  suit  on  20th  April  1903  on  the  ground  that  the  re-presentation 
by  the  agent  was  bad,  as  the  principal  had  returned  by  that  time. 
Before  his  Lordship,  the  Officiating  Chief  Justice,  it  was  contended 
on  behalf  of  the  respondent  that  the  principal  was  not  non-resident 
within  the  meaning  of  S,  37,  C.  P.  C,  so  as  to  entitle  him.to  conduct 
suits  by  recognised  agents.  (2)  That  even  if  he  can  do  so,  there 
was  no  proper  plaint  at  all  before  the  Court  as  presented  by  tlie 
agent  on  account  of  non-complianco  with  rule  23  of  the  Rules  of 
Practice  and  that  consequently  the  dismissal  was  correct. 

Held  that  the  term  "  non-resident  "  in  S.  37  should  be 
construed  liberally  and  that  the  principal  in  this  ca.-e  was  *^  non- 
resident ''  within  the  meaning  of  the  section. 

2.  That  the  non-compliance  with  the  rule  will  not  invalidate 
the  plaint  altogether  and  the  duty  of  the  Court  is  merely  to  require 
a  compliance  with  it  and  that  it  should  not  have  been  returned  at  all. 

3.  The  re-presentation  by  the  pleader  was  sufficient  to  make 
it  good. 

P.  R.  Sundara  Aiyar  for  petitioner. 

F.  Krishnaswami  Aiyar  and  S.  Srinivasa  Aiyar  for 
respondent. 


Davies  J. 

rZiA:  t    ^•^-223  0/1901. 

1904,  March  29. 

Hindu,  Law — Ado'ption — Agreement  between  natural  father  and 
adoptive  mother  regarding  the  enjoyment  of  property — Binding 
nature  of,  on  adopted  son. 

An  agreement  was  entered  into  between  the  natural  father  of 
the  adopted  boy  and  the  adoptive  mother  before  the  adoption  took 
place,  whereby  it  was  agreed  that  the  adoptive  mother  was  to 
enjoy  a  moiety  of  the  property  of  her  husband.  The  permission 
given  to  the  widow  to  adopt  was  oral  and  merely  enabled  her 
to  adopt   a   son,   and   made  no  reference  as  to  the  terms  of  the 
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enjoyment  of  the  estate  by  either  the  widow  or  the  adopted  son. 
After  the  adoption  a  document  (Exhibit  I  in  the  case)  was  executed 
by  the  widow  setting  forth  the  terms  of  the  agreement.  The 
plaintiff,  adopted  son,  sued  for  recovery  of  the  properties  given  to 
the  widow  under  the  deed.  Their  Lordships  (The  Officiating  Chief 
Ju'jtice  and  Mr.  Justice  Benson)  referred  the  following  question  to 
the  Full  Bench. 

^•'  Whether  the  provision  in  the  deed  (Ex.  I)  in  favour  of  the 
1st  defendant  (the  widow)  will  bind  the  plaintifE  ?" 

Their  Lordships  in  Full  Bench  answered  the  question  in  the 
affirmative. 

P.    R,    Sundara   Aiyar   and    T.     V.    Vaidynatha    Aiyar    for 
appellant. 

S,  Subrahmanya  Aiyar  for  respondent. 


h 


Officiating  Chief  Justice, 

Benson  J.  [•  C  M.  A.  No.  80  of  1902. 

1904,  Ifarc7i29, 


Jurisdiction — Lower  Court  fimctus  officio — Review  by  loicer  court 
pending  appeal. 

The  plaintiff's  suit  was  dismissed  on  the  ground  that  the 
person  who  held  a  general  power  of  attorney  to  conduct  suits  on 
plaintiff's  behalf,  had  agreed  to  withdraw  the  suit.  The  plaintiff 
put  in  a  petition  for  review,  on  the  ground  that  the  agent  had  no 
power  to  withdraw.  Before  it  was  disposed  off,  he  preferred  an 
appeal  to  the  High  Court  from  the  decree  dismissing  his  suit.  After 
the  appeal  was  filed,  the  lower  Court  reviewed  its  decision  and 
restored  the  suit.  Held  that  after  an  appeal  was  preferred  from  a 
decision  and  admitted,  the  lower  Court  was  functus  officio  and 
could  not  review  its  decision. 

S.  Srinivasa  Aiyangar  for  appellant. 

P.  R.  Sundara  Aiyar  and   C,    V,  AnantaTcrishna  Aiyar  for 
respondent. 
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Chief  Jtistice, 

Davies  J.  ^  Cr.  A.  No.  81  of  1904. 

1904,  April  6. 


Dibtriot  Municipalities  Act,  8.  170 — License  for  temporary  erec- 
tions— Applications  for  license  after  erection^--Orant  of  license 
-^Subsequent  prosecution  for  erection  without  license. 

S.  170  of  the  District  Municipalities  Act  empowers  the 
Chairman  to  give  a  license  after  erection. 

No  prosecution  can  be  launched  in  respect  of  any  (temporary) 
erection  without  previously  procuring  a  license,  subsequent  to  the 
grant  of  a  license  on  an  application  for  the  same  made  after  the 
erection. 

The  Public  Prosecutor  {E.  B,  Po^well)  for  the  Crown. 
T.  Ethiraja  Mudaliyar  for  respondent 


I 


Subrahmania  Aiyar  J. 

Boddam  J.  \;  C.  M.  A.  No.  177  of  1903. 

1904,  April  8. 


C.  P.  C.  8.  556 — Dismissal  for  default. 

When  an  appeal  was  called  on,  the  vakil  was  absent.  The 
Judge  did  not  dismiss  it  at  once;  and  on  the  vakil  appearing  a 
little  while  after  and  requesting  him  to  hear  the  appeal,  the  Judge 
thought  the  excuse  offered  by  the  vakil  for  his  absence,  unsatisfac- 
tory and  dismissed  it  for  default.     Hence  the  appeal. 

Held,  that  S.  556,  C.  P.  C,  did  not  apply,  as  there  could  be 
no  dismissal  for  default  when  the  vakil  was  present. 

M.  R.  Ramakrishna  Aiyar  for  appellant. 

L.  Chaviier  for  respondent. 
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Subrahmania  Aiyar,  J. 

Boddam,  J.  ^A.  No.  9  of  1902. 

1904,  April  8. 


V 


Hindu  Law — Partition  suit — Parties — Practice. 

A  Hindu  can  sae  his  brothers  for  partition  of  the  joint  family 
estate  without  making  his  own  sons  parties  to  the  suit. 
F.  Krishnaswami  Aiyar  for  appellant. 

K.   Srinivatta   Aiyangar   for    P.  B.  Sundara  Aiyar   for  res- 
pondent. 


I 


Subrahmania  Aiyar,  J. 

Boddam,  J.  ^  J.  iSTo-  23  of  1902. 

1904,  April  16. 

Practice — Procedure— -'Beceiver  instituting  suit — Death  of  Beceiver 
— New  Beceiver- Bringing  of  new  Beceiver  on  record. 

When  a  Receiver  appointed  by  a  Court  pending  litigationj 
fsues  or  is  sued  in  his  capacity  as  Beceiver  and  ceases  to  continue  as 
snch  while  the  suit  is  pending,  and  a  new  Receiver  is  appointed, 
the  now  Receiver  should  be  brought  on  record  before  the  suit 
instituted  by  the  old  Receiver  can  be  further  proceeded  with. 

F.  Krishnaswctmi  Aiyar  for  appellant. 

Sir  F.  Bhashyam  Aiyangar,  P.  B.  Sundara  Aiyar  and 
C.  B.  Tiruvenhatachariar  for  respondent. 


} 


Subrahmania  Aiyar,  J. 

Boddam,  J.  ^  S.  A,  No.  1219  of  1902. 

1904,  April  15. 


Bes  judicata — Suit,  maintability — Prior  suit  for  redemptiofb  by  as, 
signee  of  mortgagor — Second  suit  by  subsequent  assignee, 

Th«  plaintiff  was-  the  appellant.  The  suit  was  for  redemption 
The  plaintiff  was  the  assignee  of  the  equity  of  redemption  from 
the  mortgagor  (jenmi),  the  6th  defendant  in  the  case.  Prior  to 
the  present  suit,  another  suit  for  redtsmption  was  instituted  by  a 
stranger  assignee  from  the  6th  defendant.  To  that  suit,  the 
mortgagor  (6th  defendant)  was  a  party,  and  it  was  decided  therein 
that  the  property  belonged  to  the  6th  defendant  and  that  the 
stranger  assignee  was  entitled  to  redeem.  But  the  property  was 
not  in  fact  redeemed.  On  a  subsequent  assignment  from  the  6th 
defendant — .norfc^agor  bo  the  nl^ititflf,  this  suit  was  brought. 
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Held  :-i-The  decision  in  the  prior  suit  on  tbe  question  of  title 
of  the  property  will  not  operate  as  res  judioatm  in  the  present 
•nit;  and  that  the  plaintiff  herein  is  not  debarred  from  main- 
taining the  present  suit. 

P.  B.  Bundara  Aiyar  for  appellant. 
Respondent  not  represented. 


!• 


Davi$B,  J. 

Beneon,  J.  5^/S.  A.  No.  971  o/1902. 

1904,  April  15. 


Malabar    Law — Karnavan,    decree    against — Binding  nature    of 
decree  on  others — Fraud  Negligence. 

A.  decree  obtained  against  the  kamaTan  of  a  Malabar  Tarwad 
in  his  representative  capacity,  will  be  binding  on  the  other 
members  of  the  Tarwad  unless  there  was  fraud  as  distinguiahad 
from  negligence  of  any  kind.  20  M.  129  F.  B.  explained.  Th« 
decree  can  be  impeached  only  on  the  ground  of  fraud  ox  collusion^ 

P.  B.  Sundara  Aiyar  and  if.  B.  Sankara  Aiyar  for  appellant. 

K.  P.  Oovinda  Menon  for  respondent. 


Suhrahmania  Aiyar,  J.     \ 

Boddam,  J.  ^5.  A.  No.  529  of  1903. 

1904,  Aj^il  15,.  3 

Bent  Recovery  Act — Rent-^^Pattah — Stipulation,  certain. 

Grain  or  money  stipulated  to  be  paid  by  the  tenant  even  on 
default  of  cultivation  is  rent. 

A  stipulation  which  ran  as  follows  '^  should  1  lay  waste 

you  shall  oolleot  and  recover  ftom  me  according  to  law, 

the   tptal  proportionate  melwaram  including  the  Swathanthrams 
thereof  is  not  bad  for  uncertainty. 

P.   jB.  flfimdara  Aiyar  and   P.    F.    BanMchandra  Baju  for 
appellant. 

P.  B.  Bivaswami  Aiyctr  for  respondent. 
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Suhtahmania  Aiycur^  J. 

Sankaran  Nair,  J.  [^  L.  P.  A.  No.  6  of  1904. 

1904,  July  22. 


Commission — Examination  of  witness^^Witness  within  jurisdiction 
of  court — Jurisdiction  to  issue  commission, 

A  court  has  no  jurisdiction  to  issue  a  commission  for  the 
examination  of  a  witness  residing  within  the  local  limits  of  the 
jurisdiction  of  the  court,  unless  he  or  she  is  exempted  from  appear- 
ance in  court. 

P.  8.  Sivaswami  Aiyar  for  appellant. 

8.  8riniva8a  Aiyangar  for  respondent. 


8ubrahmania  Aiyar,  J.     ^ 

8ankaran  Nair,  J,  SiSf.  A.  No.  264  of  1903. 

1904,  JuJy  28.  J 

Civil  Procedure  Code,  8.  244— T^'awfi/er  of  part  of  decres'^Appli- 
cation  for  execution — Representative — Suit — Execution. 

A  transferee  of  a  part  of  the  subject-matter  of  a  decree  is  not 
a  representative  and  cannot  claim  to  be  brought  on  the  record  as 
such. 

Where  a  person  purchased  in  court  auction  properties  com- 
prised  in  a  decree  obtained  by  his  judgment-debtor  »id  his 
application  to  execute  the  decree  was  dismissed  by  the  court  under 
S.  232,  C.  P.  C,  and  he  brought  a  regular  suit  to  recover  them : — 

Bcldy  that  he  was  not  a  representative  as  the  decree  comprised 
mesne  profits  and  costs  also  which  had  not  passed  to  the  transferee 
and  was  therefore  entitled  to  bring  a  suit ;  but  that  if  he  was 
bound  to  proceed  in  execution,  the  suit  may  be  treated  as  an 
execution  petition  having  been  preferred  in  the  proper  court  and 
within  the  time  limited  therefor. 

B.  8ubrahmania  Aiyar  for  appellant. 
V.  Visvanatha  Sastri  for  respondent. 
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Ic.  3f. 


Subrahmania  Aiyar,  J. 

Sankaran  Nair,  J.         ^C.  M.  S.  A.  No.  100  of  1903. 
1904,  July  15. 


Jurisdiction — Personal  decree  against  son — Execution — Objection 
to  decree. 

A  personal  decree  against  a  son  for  the  father's  debt^  under 
circumstances  not  justifying  it,  is  not  absolutely  beyond  the  juris- 
diction of  the  court  to  pass,  and  the  court  executing  the  decree 
cannot  go  behind  the  decree  and  refuse  execution  of  it  as  invalid. 

P.  8.  Sivaswami  Aiyar  for  appellant. 

^f  Kosturiranga  Aiydngar  for  respondent. 


Subrahmania  Aiyar,  J.    ") 
Sankaran  A'air,  J.  V  C.  M.  8.  A.  No.  12  of  1901. 

1903,  July  15.  ) 

Leave  to  hid — Condition  assented  to   by  decree-holder — Condition 
binding — Time  to  pay — Delay — Act  of  officer  of  court. 

A  condition  in  an  order  granting  leave  to  bid,  that  the 
decree-holder  should  give  up  the  property  if  purchased  by  him, 
if  within  dO  days  of  sale  the  judgment-debtor  pays  the  decree 
amount,  is  valid  and  the  sale  might  be  set  aside  on  payment  of 
money  within  that  period. 

If  an  officer  of  court  refused  to  receive  money  which  he  was 
bound  to  receive  or  to  issue  a  chellan  for  payment  which  he  was 
bound  to  issue,  the  delay  arising  from  such  refusal  should  not  be 
counted  against  the  party  who  was'  ready  to  pay  in  time  and  was 
not  in  any  way  to  blame  for  the  delay. 

T.  V,  Seshagiri  Aiyar  for  appellant. 
P.  8.  Sivasvrami  Aiyar  for  respondent. 
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Chief  Justice. 
Subrahmania  Aiyu^y  v.     l  /^    u-  p^  jf^^  4q  ^y  jg^^ 


Chief  Justice.  "J 

)ra/iwanfa  Aiyar^  J.  Ln    ijf 

Danes,  J.  i  * 

19l4,  Jiiiy  18.  J 


Jurisdiction — Ad-in^erim  injunction  pending  appeal  against  an 
order  refusing  injunction  pending  suit — C  P.  C,  8s.  582, 
587,  590,  647.—'*  Procedure  "— "  P/otH«io7W.'' 

flieZd,  by  t!;e  CAie/  Justice  and  Subrahmania  Aiyar,  J, 
(Davieir,  J.  dissontionte)  that  an  appellate  court  is  competent  to 
grant  an  ad-interim  injunction  pending  an  appeal  from  an  order  of 
the  lower  court  i-ef  using  an  injunction  pending  suit. 

Davies,  J. : — The  "  procedure'*  mentioned  in  S.  590  is  not  the 
same  as  '*  provisions"  mentioned  in  S.  587. 

P.  S.  SivaswgLmi  Aiyar  for  petitioner. 

Sir  V.  Bhashyam  Aiyangar  and  V.  Krishnamcami  Aiyar  for 
respondent. 


! 


Chief  Justice. 

Davies,  J.  ^  S.  A.  No.  016  of  1903. 

1904,  July  27. 


C.  P.  C,  S.  244 — Qttestion  in  Execution  raised  as  a  plea  in  defence 

— No  bar. 

S.  244,  C.  P.  C,  does  not  bar  a  question  relating  to  the 
execution  of  a  decree  being  raised  as  a  defence  in  a  subsequent 
suit.  It  only  prohibits  a  person  from  coming  forward  as  a  plaintiff 
in  a  fresh  suit  and  raising  a  question  which  ought  to  have  been 
decided  in  execution  of  a  previous  decree  to  which  he  and  the 
defendant  were  parties. 

C.  Bamachandra  Bow  Sahib  and  jB.  Kuppusami  Aiyar 
for  appellant. 

P.  8.  Sivaswami  Aiyar  for  respondent. 
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Subrahmanta  Aiyar,  J.     ") 

Sanharan  Nair,  J.         I  C.  M.  A.7  &  8  o/ 11364. 
1904,  August  2.'  ) 

Res  jucUcata-^Oroujid  of  decision — Ambiguity — Estoppel. 

No  decisdon  oan  operate  as  res  judicata  on  any  point  on  wliich 
the  court  does  not  clearly  appear  to  have  pronounced  judgment 
either  on  the  face  of  the  decision  itself  or  on  extrinsic  evidence  as 
to  what  was  the  ground  of  decision.  If  there  was  the  least  doubt 
«s  to  whether  the  point  was  decided,  the  decision  cannot  operate 
to  estop  the  parties  from  raising  the  point. 

Where  the  court  of  1st  instance  decided  the  case  on  one 
ground  and  the  appellate  court  affirmed  the  decision  for  reasons  in- 
consistent with  the  ground  of  the  decision  of  the  1st  Court  and  the 
High  Court ''  saw  no  reason  to  interfere  and  dismissed  the  appeal/' 

HeU,  that  there  was  no  certainty  as  to  whether  the  High  Court 
proceeded  on  the  grounds  given  by  the  Appellate  Court  or  on  the 
grounds  given  by  the  1st  Court  and  that  the  decision  could  not 
operate  as  res  judicata  on  either  point. 

V.  Krishnasavii  Aiyar  (with  K*  Srinivasaiyangar  and  T,  F, 
Gopalasami  Mudaliar)  for  appellant. 

C  Bamachandra  Bow  Saheb  for  respondent. 


!■ 


Subrahmania  Aiyar,  J. 

Sanharan  Nair,  J.  [-C.  B.  P.  No.  101  of  1904. 

1004,  August  3. 


Civil  Procedure  Code,  8s.  622,335 — Application  by  purchaser  for 
possession— Obstruction  by  representative  of  judgment'debtor. 

An  obstruction  by  the  representative  of  a  judgment-debtor 
(whether  brought  on  the  recoi'd  as  such  or  not)  to  the  purchaser 
getting  possession  of  tlio  properties  purchased  is  not  an  ob- 
struction by  a  person  other  than  the  judgment- debtor  within 
S.  335,  C.  P.  C,  and  if  the  court  purported  to  proceed  under  S.  335 
the  order  is  liable  to  be  set  aside  as  passed  without  jurisdiction. 

F.  Krishnaswami  Aiyar  and  T.  R.  Venkatarama  Sastri  for 
petitioner. 

K.  Srinivasaiyangar  for  P.  R.  Sundara  Aiyar  for  res- 
pondents. 
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Svhrahmania  Aiyar,  J. 

Sanharan  Ndir,  J.         {^  C  M.  A.  No.  83  of  1904. 
1904,  Atigtist  3. 


/7mZ  Procedure  Code,  8,  244 — Decree-holder  purchat^er — Repre- 
sentdtive  of  debtor -^Obstruction  to  possession — Appeal — 
Bf*-c€rsioner — Purchaser  pendente  lite — Representative. 

An  application  by  a  decree-holder  purchaser  to  get  possession 
of  properties  purchased  by  him,  to  which  objections  are  raii«ed  by  a 
representative  of  judgment-debtor,  is  one  to  be  disposed  of  under 
S.  244  and  an  appeal  will  lie  against  the  order. 

A  having  obtained  a  mortgage  decree  against  the  ei- tuU?  of  a 
deceased  man  in  the  hands  of  his  two  adoptive  mothers  purchased 
the  property  in  execution.  On  an  application  to  be  put  in  posses- 
sion, he  was  obstructed  by  one  who  claimed  to  have  got  into 
possession  as  reversioner  on  the  death  of  one  of  the  widows  pending 
execatioc  and  who  produced  a  release  deed  from  the  other  widow 
in  which  she  stated  she  was  not  adoptive  mother  of  the  deceased 
man  and  was  not  entitled  to  possession. 

Seldf  that  the  obstructor  was  the  representative  of  the  judg- 
ment-debtor either  as  reversioner  (because  the  decree  was  not 
against  the  widows  personally  but  against  the  estate  then  in  their 
hands)  or  as  purchaser  of  properties  pendente  lite  from  the  judg- 
ment-debtor. 

Sevible  : — ^That  a  man  may  have  two  adoptive  mothers. 

V.  Krishnaswami  Aiyar  and  T.  R.  Vtnkataraina  Sastri  for 
appellant. 

JK".  Sriniuasaiyangar  and  T.  V.  Gopalasami  Mudaliar  (with 
p.  B.  Sundara  Aiyar)  for  respondents. 
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Suhrohmania  Aiyar,  J. 

Sankaran  Nair,  J.  f*  8.  A.  No.  981  of  1902. 

1904,  August  3. 


Practice — Plea  of  limitation  not  taken  in  the  first  tiro  courts-^ 
Secmd  appeal  against  portion  of  a  decree — Point  not  tdlowed 
to  be  taken  in  second  appeal— Limitation  Ac^,  8,  4—*^  The 
suitJ' 

The  plaintiff  brought  a  suit  for  a  certain  sum  of  money. 
Defendant  admitted  his  liability  in  part  and  contested  the  re^t 
of  the  claim.  A  decree  was  passed  for  the  whole  amount.  The 
defendant  first  filed  an  appeal  and  then  a  second  appeal  against  the 
decree  in  so  far  only  as  it  related  to  the  portion  not  admitted 
by  him.  In  second  appeal  for  the  first  time,  the  defendant  plead- 
ed limitation. 

Held,  following  Alimunnis^a  Khatoon  v.  8yed  Hrtssein  AW 
and  Baghunath  8ingh  Manku  v.  Pareshram  Jfafca^a",  that  when 
the  appeal  related  to  a  part  only  of  the  decree,  the  court  is  not 
bound  to  dismiss  the  claim  covered  by  the  appeal  as  barred  by 
limitation. 

K.  Srinivasa  Aiyangar  for  appellant. 
8.  8rinivasa  Aiyangar  for  respondent. 


}• 


Suhrahmania  Aiyar,  J. 

Sanharnn  Nair,  J.  [►  8.  A.  No.  1270  of  1902. 

1904,  August  4. 


Parties — Non-joinder — Suit  for  dnmiges  on  breach  of  covenant  for 
titU'^Limitation  Act,  Article  116. 

A  sale  deed  was  executed  in  favor  of  two  persons  A  and  B. 
It  contained  a  recital  that  the  purchase  money  was  made  up  of 
half  the  amount  received  from  A  and  the  other  half  from  B.  A 
suit  for  possession  of  lands  brought  by  A  and  B  was  dismissed  on 
the  ground  that  the  vendor  had  no  title  to  the  property  sold. 
Subsequently,  A  alone  brought  the  present  suit  for  money  advanced 
by  him  with  interest  as  damages  for  breach  of  the  covenant  for  title. 

I.    6C.L.E.,  267.  «.    I.  L.  R.,  9  0.  685. 
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HeW,  that  the   vendees^  interests  under  the  Hale  deed  were 
several  and  that  the  suit  was  not  bad  for  non-joinder  of  B. 

The  suit  is  govemecl  by  Article  116  of  the  Limitation  Act, 
ev'eu  though  the  covenant  itself  was  not  in  writing  registered. 

r.  Krishnaswami  Aiyar  and  S.  Srinivaaalyar  for  appellant. 

K.  Srinivasaiyangar  for  respondent. 


Subrahmania   Aiyar ^  J. 

Sankaran  Nair,  J.  \8.  A.  No.  991  of  1902. 

1904,  August  5. 


h 


Civil  Procedure  Code,  Ss.  244,  233 — Surety — Esaecution — iSuit, 

A  surety  liable  to  be  proceeded  against  under  S.  253  cannot 
claim  exoneration  on  any  ground  in  a  regular  suit,  but  must  urge 
his  objections  under  S.  244  by  way  of  appeal  and  second  appeal. 

Held,  that  a  suit  by  a  surety  for  a  declaration  that  he  was 
not  li  .ble  to  bo  proceeded  against  in  execution  was  barred  by 
S.  244,C.  P.  C. 

Ex  parte  BhikajV  Gharee  Lai  Jhn  v.  Sheo  Narain  ISingh^y 
Akhoo  Rixmanah  v.  Ahmed  Eusoofjee^ ,  Shek  Sulevian  v.  Shivran 
Bhikaji\  Thirumalai  v.  Bamayyar^  followed*. 

Veerahhadra  Mudaliyar  for  appellant. 
p.  Nayhabhushanam  for  respondent 


Subrahmania  Aiyar,  J.      *) 

Sankaran  Nair,  J.  [  C.  M.  S.  A.  No.  5  of  1904. 

1904,  August  10.  ) 

Decree  Against  public  policy — Decree  not  escecutable — Objection  in 
extcutivn. 

A  mortgage  decree  directing  the  sale  of  b.nd  forming  part  of 
a  service  inam  being  contrary  to  the  provisions  of  Act  II  of  1894 
and  III  of  1895  (Madras)  and  opposed  to  public  policy  is  null  and 
void. 

1.  4B.H.  G(A.C.)  8.    16W.B.6d8.  5.    I.  L.  E.,  1»  M.  if^ 

2.  8W.B.24.  4.    I,L.S.,  i2B.n.  6.    18  If.  L.  J.,  484* 
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Such  a  decree  is  not  executable  and  an  objection  that  it  is  not 
execD table  can  be  taken  in  execution. 

Obiter,  Where  only  the  rights  of  individuals  are  involved  as 
opposed  to  any  principle  of  public  policy,  an  objection  to  the 
non-executable  ch  iracter  of  the  decree  may  be  waived. 

T,  Raugachariar  for  appellant. 

V,  Rameftam  for  respondent. 


} 


Subrahmania  Aiyar,  J. 
Bankaran  Nair,  J.  ^  C.  M.  8.  A.  No.  84  of  1908. 

1904,  August  10. 


Appeal — Limitation  Act,  Art.  ]  7 8^ Partition  decree — Order  declar- 
ing shares — Application  to  appoint  a  Commissioner ^-^Order 
of  dismissal — Minor. 

An  order  for  partition  was  passed  whereby  the  petitioner  in 
execution  became  entitled  to  Jth  share  of  the  suit  property. 
More  than  8  yenrs  after  the  order,  the  petitioner  applied  for 
appointment  of  a  Commissioner.  The  Sab-Judge  held  that  it  was 
an  application  for  execution  and  therefore  barred.  On  appeal 
the  District  Judge,  holding  that  the  appUcation  was  not  one  in 
execution  and  therefore  not  barred  remanded  the  application 
for  disposal  according  to  law.  Agninst  that  order  of  the  District 
Judge  the  present  appeal  was  preferred.  It  was  contended  for  the 
appellant  that  no  appeal  lay  from  the  Sub- Judge's  "rder  to  the 
District  Judge,  the  order  not  being  one  passed  in  execution  but 
before  the  final  decree.  It  was  also  contended  that  Article  178 
applied  to  the  cf.se  inasmuch  as  it  was  not  an  application  in 
execution. 

Held,  that  inasmuch  as  the  order  of  the  Sub-Judge  had  the 
effect  of  putting  an  end  to  the  whole  litigation,  an  appeal  lay 
from  the  order. 

Held  also  that,  assuming  the  application  was  one  made  before 
the  final  decree,  but  one  with  a  view  to  make  the  court  pass  a 
final  decree,  Article  178  did  not  apply  to  it 
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Also  tbat  even  if  the  order  of  the  Sub-Judge  dedariug'the 
share  was  to  be  taken  as  a  final  decree,  then  the  petitioner  being  a 
minor  at  the  time  of  the  previous  application  for  execution,  the 
present  application  was  not  barred. 

V.  Krishnaswami  Atyar  and  T-  Bangaramanujachariar  for 
appellant 

Sir  V.  Bhaahyam  Aiyangar,  C.  V.  Anantahrishna  Aiyar  and 
8,  Srinivasa  Aiyangar  for  respondent. 


DavieBf  J. 
Sankaran  Nair,  J.  ^8.  A.  No.  1316  of  1902. 

1904,  August  10. 


h 


Civil  Procedv/re  Godey  S.   375 — Compromise  not  made  a  decree  of 
court — 8uit  on  the  compromise  agreement —  Bar. 

The  fact  that  a  compromise  which  could  have  been  made 
a  decree  of  court  was  not  put  before  the  court  and  made  a  decree 
of  court  and  the  suit  was  dismissed  for  want  of  prosecution  is  no 
bar  to  a  subsequent  suit  on  the  compromise. 

T.  B.  Venkatarama  8astri  for  P.  8.  8iva»wami  Aiyar  for 
appellant. 

K.  Srinivasa  Aiyangar  for  P.  B,  Stindara  Aiyar  for  res- 
pondent. 


8uhrahmania  Aiyar,  J.     ^ 

Boddam,  J.  V  8.  A.  No.  1086  of  1902. 

1904,  August  II.  ) 

Evidence  Ad,  8s.  107,  108 — Suit  by  reversioner  on  death  of  widow — 
Widow  last  heard  of  prior  to  12  years  before  suit — Presump- 
tion-^Onus  of  proof. 

A  reversioner  entitled  to  the  estate  on  the  death  of  a  Hindu 
widow  brought  a  suit  to  recover  possession  of  the  estate  on  the 
ii 
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SOth  Jmn%  1 808.     It  wm  proved  that-  the  widow  in  poeeeeBiOD  was 
last  heard  of  on  17th  March  1868. 

Held,  that  theugh  the  presumption  of  the  death  of  the  widow 
arose  only  on  17th  March  1893,  the  onus  was  on  the  plaintifiE.  to 
proye  that  the  widow  died  within  12  years  prior  to  suit  and  that 
the  suit  fails  in  the  absence  of  proof  by  plaintiff  that  the  widow 
was  living  within  12  years  prior  to  suit. 

V.  Kriahnaswami  Aiyar  and  K.  Subrahmaniya  yaiftri  fur 
appellant. 

T.  B.  Bamacliandra  Aiyar  and  T.  Bameaam  for  respondent. 


Daviea,  J* 
Sankaran  Nair,  J.  ^  8.  A.  No.  362  of  1903- 

1004,  August  11. 


}■ 


•  Kasavargam/  meaning  of^  Proof  in  cases  of  alleged  '  Kasavar- 
gam.^ 

**  Kasavargam"  has  no  definite  meaning  and  cannot  always  be 
taken  to  indicate  a  tenancy  in  which  the  tenant  is  liable  to  be 
ejected  at  the  pleasure  of  the  landlord. 

In  all  cases  of  alleged  Kasavargam  tenancy  proof  tnust  be 
adduced  that  the  landlord  let  in  the  tenant  or  received  rent  either 
in  money  or  in  services.  The  use  of  the  word  Kasavargam  in  the 
paimash  register  is  not  enough  to  entitle  tbe  mirasdars  to  eject 
the  occupant.  Subharaya  v.  Nataraja]  and  Athakutti  v.  Govinda^ 
distinguished. 

8.  Qopalastoami  Aiyangar  for  appellant* 

T.  B.  Venkatarama  Sastri  for  P.  8.  SivasuHuni  Aiyar  for 
respondent. 

1.    I.  L.  R.,  14  M.  98.  2.    I.  L.  R.,  16  M.  97. 
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Subrahmania  Aiyar,  J. 

Boddam,  J.  [.  C.  M.  A.  No.  51  of  1904. 

1904,  August  8. 


Hindu  widow — Maintenance — Agreement  to  fay  fixed  sum — Claim 
for  increase — Altered  circumstances — Maintainability  of  suit  . 

A  Hinda  widow  was  entitled  under  a  karar  (agreement) 
entered  into  between  herself  and  her  hasband's  brother  to  a 
certain  sum  of  money  per  year  for  her  maintenance.  She  filed 
a  suit  to  have  an  increased  rate  of  maintenance;  alleging 
that  the  family  properties  had  increased  very  much  and  that 
the  amount  fixed  by  the  karar  was  not  enough  at  present  for  her 
expenses.  The  ssuit  having  been  dismissed  by  the  District  Munsif 
as  not  maintainable^  the  District  Judge  on  appeal  reversed  the 
Muusif's  decree  and  remanded  the  suit  for  dispos/il  on  the  merits. 
On  its  being  contended,  in  this  appeal  against  the  remand  order, 
that  the  courts  had  no  power  to  modify  the  amount  fixed  by  the 
karar  for  the  maintenance  of  the  plaintiff. 

Held,  that  the  suit  was  maintainable,  as  the  karar  contained 
no  clause  by  which  the  widow  gave  up  all  her  rights  to  future 
enhancement  of  the  amount  if  altered  state  of  circumstances  neces- 
sitated the  same,  and  that  the  order  of  remand  was  right. 

T.  B.  Batnachafidra  Aiyar  for  appellant. 

F.  Krishnaswami  Aiyar  and  C.  V.  Anantahrishna  Aiyar  for 
respondent. 

Davies,  J.  ^ 

Sanlcaran  Nair,  J.  >S.  A.  No.  550  of  1002. 

1904,  August  11.  ) 

Vevaswom  property — Uraima  rights  of  illom--8arvaswadanom  son* 
in-law — No  alienation — Son'in4aw  entitled  to  Uraima  rights. 
Plaintiff  who,  as  Sarwaswadanom  son-in-law,  was  entitled  to 
the  properties  of  a  Nambudri  lUom  sued  to  eject  the  tenants  of  a 
Devaswom,  over  which  that  Illom  had  uraima  rights.  The  tenant, 
appellant,  contended  in  second  appeal  that  the  plaintiff  had  not 
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acquired  the  uraima  rights  over  the  Devaswom,  which  the  Illom 
possessed,  and  was  not  consequently  entitled  to  sue  to  eject  a 
tenant  of  the  Devaswom,  because  uraima  rights  (trusteeship)  could 
not  be  acquired  by  a  stranger. 

Held,  that  a  Sarwaswadanom  son-in-law,  who  was  entitled  to 
the  properties  of  the  Illom,  was  albo  entitled  to  the  uraima  rights 
(trusteeship)  which  that  Illom  possessed  over  the  Devaswom,  and 
that  ho  could  maintain  a  suit  to  eject  a  tenant  holding  lands  under 
the  Devaswom. 

J.  L.  Bosario  for  appellant. 

C.  V.  Anantahriahna  Aiyar  for  P.  B.  Sundara  Aiyar  for 
respondent. 


i- 


Chief  Justicey 
Suhrahmania  Aiyar,  J.      [-8.  A.  No.  1379  of  1902. 
1904,  August  23. 


Composition-deed— Liquidator  under  composition  paying  dehts-^ 
No  release  of  rights  by  creditor — Suit  by  creditor  for  balance 
of  debt — Maintainability '-Acknowledgment. 

Where  a  debtor  executed  a  composition  deed  by  which  he 
appointed  a  liquidator  to  realise  his  assets  and  to  pay  his  creditors 
fully  if  funds  permitted,  or  to  pay  them  rateably  towards  the  satis- 
sfaction  of  their  debts,  and  the  liquidator  realised  the  assets  and 
paid  the  same  rateably  among  the  creditors,  the  District  Judge  of 
South  Canara  held  that  the  suit  brought  by  one  of  the  creditors 
for  the  balance  of  the  debt  due  to  him  was  not  maintainable,  and 
that  payments  made  by  the  liquidator  could  not  save  limitation. 
On  plaintiff  preferring  a  second  appeal  against  the  District  Judge's 
decision. 

Held,  ( I )  that  the  suit  was  maintainable,  as  the  deed  contained 
no  words  of  release,  whereby  the  creditors  gave  up  any  of  their 
rights,  and  (2)  that  the  payments  made  by  the  liquidator  saved 
the  debt  from  being  barred  by  limitation. 

C.  r.  Anantahrishna  Aiyar  for  P.  B.  Sundara  Aiyar,  for 
appellant. 

K,  P.  Madhava  Bow  and  A,  Srinivasa  Poi  for  respondent* 


Digitized  by  ViiOOQIC 


at 

Boddam,  J. 
Sankaran  Nair,  J.  ^8.  A.  No.  1475  of  1902. 

1904,  September  9. 


Xs.A. 


T.   P.  8.  S.,  SS'-'^' Property'^ — Physical  property-^Prior   mort- 
gagee  not  made  party  in  the  lower  appellate  Court — Practice. 

The  plaiutiff  sued  on  a  hypothecation  bond  for  recovery  of 
the  amount  by  sale  of  the  properties,  impleading  a  prior  usufruc- 
tuary mortgagee  of  some  of  the  items  of  the  mortgaged  property. 
On  appeal  from  the  first  court's  decree,  he  did  not  implead  the 
prior  mortgagee  and  on  objection  taken  in  the  appellate  court, 
he  answered  that  inasmuch  as  any  decree  on  his  mortgage  will 
be  only  subject  to  the  prior  fnortgagee's  rights,  it  was  unneces- 
sary to  make  him  a  party.  The  objection  was  overruled  and  a  decree 
was  passed  in  plaintiff's  favor.     On  second  appeal. 

Held,  that  the  prior  mortgagee  was  a  necessary  party  in 
the  appeal  before  the  lower  court. 

That  the  word  *' property''  in  S.  85  means  tangible  property. 

F.  Krishnaswami  Aiyar  and  8.  Srinivasa  Aiyar  for  appellant. 

T.  B.  Venkatarama  8astri  for  respondent. 


}' 


Subrahmania  Aiyar,  J. 

Boddam,  J.  ^  8.  A.  No.  1317  of  1902. 

1904,  September  19. 


Mortgagee  in  possession — Covenant  by  mortgagee  to  pay  hist — 
Enhancement  of  hist — Liability  of  mortgagee  to  pay  the  extra 
amount — Suit  by  mortgagor  for  monkey  paid  by  him  for  hist, 
maintainability. 

A  usufructuary  mortgagee  covenanted  to  enjoy  the  mortgaged 
properties  in  lieu  of  interest  due  on  the  mortgage  amount  and 
himself  pay  the  Government  assessment  on  the  property  ^'  com- 
pletely'' till  the  day  of  redemption.  The  Government  assessment 
was  subsequently  enhanced.  The  mortgagee  paid  only  a*part  of 
the  old  assessment  amount  but  refused  to  pay  the  balance  of  the 
old  assessment  and  the  extra  Assessment  newly  imposed.      The 
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mortgagor  paid  the  balance  and  sued  the  mortgagee  for  the  money. 
It  was  found  that  the  mortgagee  was  paying  the  extra  assessment 
for  3  years  after  it  was  newly  imposed  and  at  the  time  of  the 
present  payment  by  the  mortgagor,  the  mortgage  money  had  be- 
come due  under  the  covenant  to  pay  contained  in  the  deed.  The 
Mimsif  passed  a  decree  against  the  mortgagee  only  for  the  balance 
of  the  amount  of  the  old  assessment  and  held  that  he  was  not  liable 
to  pay  the  extra  assessment.  The  District  Judge  confirmed  the 
Munsif's  decree  on  the  appeal  by  the  mortgagor.  The  mortgagee 
did  not  appeal  against  the  decree  of  the  Mansif  which  made  him 
liable  for  the  unpaid  portion  of  the  old  assessment.  This  second 
appeal  was  by  the  mortgagor. 

Held,  on  the  question  of  construction,  that  the  extra  assess- 
ment could  not  have  been  in  the  contemplation  of  the  parties  at  the 
time  of  the  contract  and  that  the  mortgagor  was  liable  to  pay  the 
extra  assessment. 

Qitiere  :  whether  the  mortgagor  can  maintain  the  suit  against 
the  mortgagee  without  offering  to  redeem. 

The  mortgagee  not  having  objected  to  the  decree  of  the  first 
Courts  against  him  for  the  balance  of  the  old  assessment  not  paid 
by  him,  their  Lordships  did  not  think  it  necessary  to  decide  the 
latter  question. 

E.  KupptLsami  Aiyar  for  appellant. 

S.  Srinivasa  Aiyar  for  F.  Kriahnaswami  Aiyar  for  respondent. 


VC.  if. 


Bubrahmania  Aiyar,  J. 

Bodd^im,  J.  }-  C.  M.  A'  No.  178  of  1904. 

1904,  September  20. 


Hindu  LatD — Mortgage  debt  of  father — Son's  liaUlity, 

A  son  cannot  be  made  personally  liable  for  mortgage  debts 
incurred  by  his  father.  The  decree  should  simply  direct  the 
recovery  of  the  balance  that  may  be  found  due  after  sale  of  the 
mortgaged  properties  from  the  joint  family  assets. 

V.  Bamemm  for  appellant. 

8.  SriMvaea  Aiyar  for  V.  KrishfMBwami  Aiyar  for  reqKHMlettt. 
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Subrahmania  Aiyar,  J.      *) 

Boddam,  J.  [S.A.  No.  1305  of  1 902. 

1904,  iSfepiemfcer  21.        ) 


Registration y  effect  of — Does  registration  by  itself  pa^s  titlel 

Begistration  does  not  by  itself  pass  the  title  in  the  property 
in  all  cases. 

Where  the  parties  to  a  conveyance  intended  that  title  should 
pass  only  on  the  happening  of  a  future  evert,  (in  this  case  the 
condition  being  that  the  vendee  should  give  hi*  daughter  in 
marriage  to  the  vendor)  and  the  vendor  keeps  possession  of  the 
deed  and  remains  in  possession  of  the  property  also  : — 

Held  : — ^I'hat  mere  registration  did  not  pass  the  title  in  the 
property  to  the  vendee.  27  C.  7;  18  M.  61  followed.  17  M.  146 
distinguished. 

T.  Ranga^chariar  for  appellant. 

r.  Krishnasirami  Aiyar  and  8.  Srinivasa  Aiyar  for  res- 
pondents. 


t 


Daviesy  J. 
Sanharan  Nair,  J.         {•  8.  A.  No.  1299  of  1902. 
1904,  September  28. 


C.  P.  C,  8.  11 — ''  8uit  of  a  civil    nature" — Suit  not  cognizable  by 
a  Civil  Court. 

A  suit  for  a  declarition  that  a  certain  idol  in  a  certain  temple  is 
the  idol  of  Yembei  umauar  and  not  that  of  Manavala  Mamuni,  and 
for  an  injunction  restraining  the  deiendants  from  taking  the  idol  in 
procession  as  Manavala  Mamuni  is  not  a  suit  of  a  civil  nature  and 
is  therefore  not  cognizable  by  a  Civil  Court. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

T.  Natesa  Aiyar  for  respondent. 
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Daviea,  J.  *) 

Bankaran  Nair,  J.  [C.B.  P.  No.  43  of  1904. 

1904,  Sey/.  29.  ) 


Post  Office  Act,  8,  34,  proviso — Insured  Value  Payable  parcelr^ 

Parcel  delivered  without  receiving  money  from  addressee-^Liability 

of  Secretary  of  State — [Negligence  of  Post  Office — Contract  loith 

Post  Office — Provincial  Small  Cause  Courts  Act,  Sch.  II,  Art.  3. 

The  plaintiff  sent  insured  a  value  payable  parcel  from  Trichi- 
nopoly  Post  Office  to  a  person  at  Colombo.  On  the  same  day 
another  article  was  sent  to  the  same  person  from  the  same  Post 
Office  by  another  person  By  the  negligence  of  the  Post  Office 
at  Trichinopoly  the  slips  on  the  two  articles  were  changed  and, 
consequently,  plaintiff's  articles  were  delivered  to  the  addressee  at 
Colombo  as  non-value  payable  parcel,  without  any  money  being 
collected*  Plaintiff  sued  the  Secretary  of  State  for  the  value  of 
the  articles. 

Held : — ^That  the  Secretary  of  State  was  liable  in  damages  for 
breach  of  contract  entered  into  by  the  Post  Office  at  the  time  of 
the  acceptance  of  the  goods  for  delivery  on  receipt  of  money. 

2.  That  the  suit  is  one  cognizable  by  a  Court  of  Small  Causes, 
and  that  A.rt.  3  of  Sch.  II  of  the  Provincial  Small  Cause  Courts 
Act  has  no  application. 

V.  Venkatachariar  for  petitioner. 

John  Adam   (The  Government  Pleader)  for  The  Secretary    of 

State, 


Davies,  J. 
Sankaran  Nair,  J.  ^  S.  A.  No.  415  of  1903. 

1904,  September  29. 


VS.  J. 


Limitation — Appeal  presented  on  last  day  after  office     hours — 
Practice. 

An  appeal  was  presented  against  the  judgment  of  the  Head 
Assistant  Collector  in  a  summary  suit  under  Act  VIII  of  1865 
setting  aside  a  distraint  as  illegal.  The  appeal  was  rejected  with 
the  following  endorsement:  "Presented  after  office  hours  on  17th 
December  1902,  cannot  be  admitted''.  This  order  was  passed  on 
the  18th. 
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Heir  Lordships  held  that  the  order  was  bad  And  directed  the 
lower  court  to  restore  the  appeal  to  its  file  and  dispose  of  it  accor- 
ding to  law.     No  costs  were  allowed  to  the  appellant. 

T.  Bangaramanuja  Chariar  for  appellant. 

T,  B.  Krishnaswami  Aiyar  for  respondent. 


Davies,  J. 
Sankaran  Nair,  J.  ^  S.  A.  No.  608  of  1903. 

1904>  September 


Nair,  J.  >  S.  A. 

mher   29.       J 


Rent   Recovery  Act,  8,  39 — Tender   of  pattah — Ptrsoiial    tender^ 
when  necessary* 

Where  objection  was  taken  that  the  tender  was  not  good^  not 
being  a  personal  one, 

Seld,  that  before  considering  whether  personal  tender  is 
necessary,  it  should  be  found  whether  personal  tender  can  reason- 
ably be  effected  in  the  particular  case. 

Held  also^  that  the  distance  and  means  of  communication  are 
the  factors  to  be  taken  into  consideration  in  the  particular  case  in 
coming  to  a  finding. 

C  R,  Tir.uvenkdta  Chariar  for  appellant. 

JBT.  Suhrahmanya  Sastri  for  respondent. 


r.  •) 

dr,  J.         f  C. 
}er  14.       J 


Davies,  J. 
Sankaran  Nair,  J.         {•C.  R.  P.  No.  401  p/1903. 
1904,  September 


Negotiable  Instrument,  suit  on — Plea  of  benami. 

In  a  suit  upon  a  negotiable  instrument,  the  defendant  cannot 
plead  that  the  plaintiff  is  only  a  benamidar. 

T.  Subramanya  Aiyar  for  appellaint. 

C.  Venhatasuhbaramiah  for  respondent. 
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i)avie8,  J. 
Sankaran  Nair,  J.         ^-8.  A.  No.  1099  of  1902, 
^904,  August  10. 


Limitation  Act,  Arts.  132,  147 — Hypothecation. 

Held,  that  all  hypothecatious  are  mortgages  and  that  art.  147 
applies  and  not  art.  132. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

P.  8.  8%va8wami  Aiyar  for  respondent. 


J.  •) 

U  23.  3 


Davie  8,  J. 
Sankaran  Nair,  J.         ^8.  A.  No.  1213  of  1902. 
1904^  August ; 


C  P.  C,  8s.  13  and  43 — First  suit  on  pi*o-note — Pro^noie  found 
to  be  a  forgery — 8econd  suit  on  the  real  pro-note  admitted  in 
the  pleadings  in  the  prior  case . 

Plaintiff  brought  a  suit  on  a  pro-note.  The  pro-note  sued 
on  was  found  to  be  a  forgery.  But  in  the  pleadings  in  the  case 
the  defendant  admitted  the  loan  as  due  on  another  pro-note  of  the 
same  dale.  A  second  suit  was  brought  on  the  alleged  true  pro- 
note. 

Held,  that  Ss.  13  and  43  were  a  bar  to  the  suit. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

F.  Bamesam  for  respondent. 


V 


Chief  Justice 
Subramania  Aiya/r,  J.       S-C  if.  A.  No.  76  of  1904. 
1904>  August  31. 


Trustee — Suit  brought  as  trustee — Execution  personal  liability. 

Held : — that  in  execution  of  a  decree  in  a  suit  brought  by  the 
plaintiffs  as  trustee  on  behalf  of  a  temple — only  trust  property 
can  be  proceeded  again6t>  that  the  trustee  was  not  personaly  liable 
and  that  he  was,  thereforcj  not  liable  to  be  arrested. 

T.  Natesa  Aiyar  for  appellant. 

T.  Bangchariar  and  T.  V.  Muthuhrishna  Aiyar  for  respondent. 
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yS.  A.  No,  0-32  of  1903. 
12.       ) 


Subrahniania  Aiyar,  J. 

1904,  September 

Mahomedan  La/u) — Dower — Second  marriage. 

Held,  that  a  divorced  Mohammadan  woman  was  entitled  to 
dower  from  her  second  husband,  when  the  marriage  with  him  has 
been  consummated,  though  the  marriage  took  place  before  the 
period  of  Iddat  within  34  days  after  her  divorce  by  her  first 
husband. 

C.  V.  Anantakrishna  Aiyar  for  appellant. 

jB.  Govindan  Nambiar  for  respondent. 


Subrahmania  Aiyar,  J.     ") 

Davies,  J.  [C.  M.  A.  No.  98  of  1904. 

1904,  September  22.         J 

Limitation  Act,  Art.  36,  49 — Suit  by  mortgagee  against  mortgagor's 
tenant  in  common — Suit  for  value  of  trees  felled  by  tenant  in 
common. 

Plaintiff  held  a  mortgage  over  certain  immoveable  property 
and  the  trees  standing  thereon.  The  present  defendant,  who  was 
a  tenant  in  common  with  the  mortgagor  of  the  immoveable  property, 
cut  the  whole  of  the  trees  standing  on  the  land,  sold  the  same 
and  himself  pocketed  the  whole  of  the  sale  proceeds.  The  plaintiff 
not  being  able  to  recover  the  whole  of  his  mortgage  money  by  the 
sale  of  the  land,  brought  this  suit  two  and  a  half  years  after  the 
defendant  had  sold  the  trees,  to  recover  from  the  defendant  the 
balance  due  to  the  plaintiff  of  his  mortgage  amount.  The  District 
Munsif  dismissed  the  suit  as  barred  by  limitation,  holding  that 
Article  86  of  the  Limitation  Act  applied.  The  District  Court  on 
appeal  reversed  the  Munsifs  judgment,  and  remanded  the  suit  for 
disposal  on  the  merits>  holding  that  Article  49  applied^  and  plaintiff 
had  8  years  to  sue.  On  this  appeal  against  the  order  of  remand, 
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&eldf  (1)  that  the  plaintiff  had  a  cause  of  action  agaihst  tlie 
defendant^  and  (2)  that  the  suit  was  not  barred  by  limitation,  as 
the  plaintiff  had  at  least  3  years  under  Art.  49. 

T.  F.  Seshagiri  Aiyar  for  the  appellant  (defendant). 

C.  y.  Anantdkfishna  Aiyar  for  respondent  (plaintiff). 


ic.B.F. 


Subrahmania  Aiyar,  J. 

Davies;  J.  [C.  B.  F.  No,  401  <»/l903. 

1904,  October  25. 


Negotiable  Instrument,  suit  on^^Plea  of  benami. 

Per  Subrahmanya  Aiyar,  J.  {Daviee,  J.  dissentient).  In  a 
suit  upon  a  negotiable  instrument  before  it  was  ever  negotiated 
the  defendant  can  plead  discharge  by  payment  to  the  real  owner. 

Per  Davies,  J.  :— A  person  though  really  entithd  to  the 
money  due  on  a  negotiable  instrument  cannot  maintain  a  suit 
on  it  if  it  has  been  executed  in  the  name  of  another  and  the 
defendant  cannot  plead  discharge  by  payment  to  the  real  owner. 
L.  P.  A.  No.  24  of  1904  referred  to. 

T,  Subrahmania  Aiyar  for  petitioner. 

C.  Venkatastibharamiah  for  respondent. 


Boddam,  J.  1 

Sankaran  Nair,  J.  [L.  P.  A.  No.  U  of  1904. 

1904,  October  25.  ) 

Provincial  Small  Cause  Courts  Act,  Art,  31 — Suit  for  account. 

Plaintiff  brought  a  suit  for  a  certain  sum  of  money  aue  as  on 
settlement  of  accounts  in  the  Small  Cause  Court.  The  District 
Mnnsif  found  that  there  was  no  settlement,  but  finding  from 
the  accounts  that  a  sum  was  due  to  plaintiff  decreed  the  same  to 
plaintiff.  On  revision  his  Lordship  Mr.  Justice  liussell  being  of 
opinion  that  the  suit  was  one  for  accounts  and  that  it  wa.s  not  cog- 
qisable  by  a  SmaU  Cause  Court,  set  aside  the  decree  of  the  Disirid 
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Mcnsif  and  ordered  the  plaint  to  be  presented  to  the  proper  court. ' 
Hence  this  Letters  Patent  Appeal. 

Eeld  : — That  every  suit  in  which  accounts  have  to  be  looked 
into  Ls  not  a  suit  for  account  and  that  the  present  suit  is  not  one  for 
account.  Taking  accounts  is  a  special  proceeding  which  should  be 
understood  in  its  technical  sense, 

if.  A.  Tirimarayana  Charim"  for  appellant. 

S.  Subrahmania  Aiyar  for  respondent. 

Sanharan  Nair,  J.         [  Cr.  Bev.  Case  No.  236  of  1904. 
1904,  October  25.  ) 

Cr,  P.  C,  8.  520-^868810)18  Judge's  jurisdiction^'Court  of  Appeal 
from  First  Glass  Magistrate, 

The  petitioners  were  charged  with  theft  of  timber  from  a  forest 
and  convicted  by  the  Second  Glass  Magistrate  who  confiscated  the 
timber.  On  appeal,  the  Head  Assistant  Magistrate  acquitted 
them  and  ordered  Government  to  restore  the  timber. 

The  Sessions  Judge  now  reversed  this  order  on  the  ground 
that  there  was  a  presumption  that  all  fresh  produce  belonged  to 
Government. 

Held : — reversing  the  order  of  the  Sessions  Judge,  that  the 
Sessions  Judge  acted  without  jurisdiction,  that  S.  520,  Criminal 
Procedure  Code,  under  which  he  acted,  had  no  application  and 
that  he  was  not  a  Court  of  Appeal  from  the  1st  Class  Magistrate. 

T.  Bunga  Chari  for  petitioner. 

John  Adam  for  Government. 


Boddam,  J.  ^\ 

Sanharan  Nair,  J.         vL,  P.  A.  No.  24  of  1904.    ■ 
1904,  October  25.  J 

Specific  Relief  Act,  S.  9 — Right  of  suit — Landlord's  right  to  sue  on 
dispossession  of  tenant — Constructive  possession. 

Plaintiff,  a  landlord,  brought  the  present  suit  under  S.  9, 
Specific  Relief  Act.  At  the  time  of  the  dispossession  by  defendant, 
the  land  was  held  by  a  tenant.  At  the  time  of  the  suit  thu  lease  had 
explredTan^  ^h^  landlord  had  become  entitled  to  possession.  The  case 
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carn^  origiQally  before  Mr.  Justice  Davies  who  held  that  the  person 
entitled  to  sue  was  the  person  actually  dispossessed^  t.  e.,  the  tenant. 
/  Held : — reversing  the  judgment  that  the  defendant  disturbed 
the  constructive  possession  of  plaintiff  and  that  plaintiff  was  entitled 
to  come  in  under  S.  9,  Specific  Relief  Act. 

Innasi  v.  Sivagnana}  approved  and  followed. 

T.  F.  Seshagiri  Aiyar  for  appellant. 

T.  V.  Vayidanatha  Aiyar  for  respondent. 

Boddam,  J.  *! 

Sanharan  Nair,  3.         >  Referred  Case  No.  6  of  1904. 
1904,  October  26.  ) 

C  P.  C,  8.  Ill — Set'Off-^Dehtg  due  to  Company — Company 
tfuing  for  debt  through  Uquidator-^Bet  off,  Claim  to,  of  debt  due 
io  defendant — Injunction  of  ffigh  Court  restraining  creditors 
from  suing  for  debts. 

A  Company  on  going  iuto  voluntary  liquidation  sued  the 
defendant  who  was  not  a  shareholder  at  the  time  of  the  liqui- 
dation for  a  debt  due  to  the  Company.  The  defendant  claimed 
a  set-off  of  the  deposit  which  he  had  made  with  the  Company  prior 
to  liquidation.  The  deposit  was  a  fixed  deposit  for  12  months  and 
though  the  12  months  had  not  expired  when  the  Company  went 
into  liquidation^  it  had  expired  at  the  date  of  suit.  Meanwhile 
the  liquidator  had  obtained  an  injunction  from  the  High  Court 
restraining  the  creditors  of  the  Company  from  suing  for  their 
debts  and  from  continuing  the  suits  already  filed. 

The  Chief  Judge  of  the  Presidency  Small  Cause  Court  held 
that  the  defendant  was  not  entitled  to  any  set  off  inasmuch  as  the 
debt  had  not  accrued  due  on  the  date  of  the  liquidation  Hnd  refer- 
red the  question  for  the  opinion  of  the  High  Court. 

ffeW:— Thit  the  defendant  was  entitled  to  a  set-off  inasmuch 
as  the  money  had  become  due  on  the  date  of  suit;  also  that  the 
injunction  of  the  High  Court  restraining  the  creditors  from  suing 
did  not  preclude  their  claim  to  set-off  in  an  action  brought  by  the 
Company.  Andersori's  case*  and  Sovereign  Life  Assurance  Co.  v. 
Dodd^,  referred  to. 

M.  A.  Tirunarayana  Chartar  for  plaintiff. 
V,  Krishuaswami  Aiyar  for  defendant. 

1«    (^  H.  L.  J.  95.  2.    L.  R.  8  Bq.  887.  8.    (1898)  2  Q.  B.  673 
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Ic.M. 


Boddam,  J. 
Sanlcaran  Nair,  J.  ^C.  M.  A.  No.  4  of  1904. 

1904,  October  26. 

Civil  Procedure  Code,  8.  230 — Decree  for  sale — Decree  for  money^^ 

Limitation — Attachment — Sale. 

A  decree  for  sale  of  mortgaged  properties  is  a  decree  for 
money  under  S.  230,  C.  P.  C,  and  an  application  for  execution 
of  such  decree  after  12  years  should  be  dismissed  as  barred.  Kom- 
machi  v.  Parker^  and  Jogemaya  v.  ThacJcomoni^  followed. 

Where  in  execution  of  a  decree  for  sale  an  application  for 
attachment  was  made  within  12  years  but  sale  was  asked  for  only 
after  the  lapse  of  that  period  : 

Held,  that  the  first  application  was  unnecessary  and  not  in 
accordance  with  law,  that  the  only  right  application  was  that  for 
sale  made  after  12  years  and  that  the  application  was  accordingly 
barred. 

T.  Natesa  Aiyar  for  appellants. 

T.  V.  Seshagiri  Aiyar  for  respondent. 

Boddam,J.  \c.M.A.  No.  Ud  of  1904. 

Sanharan  b>a%r,3.         C  r    P   T>   Kn   lofl^/iGOA 
1904,  Octoher  27.  j  ^'  ^'  ^'  ^^-  ^  ^^  ^-^  ^^^^- 

Ouardian    and   Wards  Act — Custody    of   minor — Jurisdiction  of 

District  Judge    fo  give  custody  of  minor  on  appointment   of 

guardian. 

A  person  put  in  a  petition  to  the  District  Court  for  appoint- 
ment of  herself  as  guardian  of  a  minor.  Her  maternity  was 
questioned  by  tho  counter-petitioner  but  was  found  in  her  favor, 
and  the  District  Judge  appointed  her  guardian.  There  was  an 
appeal  to  the  High  Court  and  the  High  Court  confirmed  the  order 
of  the  District  Judge.  The  guardian  applied  to  the  District  Judge 
for  possession  of  the  ward,  but  the  District  Judge  held  that  he 
had  no  power  to  do  so  under  the  Guardians  and  Wards  Act  and 
referred  her  to  a  regular  suit.  Hence  this  appeal  and  revision 
petition. 

Held,  that  on  the  appointment  of  a  guardian  a  Court  can  order 
delivery  of  the  minor  to  the  guardian. 

F.  Krishnaswami  Aiyar  for  appellant. 
P.  8.  Sivaswami  Aiyar  for  respondent. 

1.    I.  L.  B.,  20  M.  207.  2.    I.  L,  B.,  24  0.  478,  ' 
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Benson,  J.  ^ 

Boddam,  J.  ^8.  A.  No.  1301  o/1902. 


1904,  November  1. 

Adverse  Possession,  Acts  constituting — Public  Road. 

ITcZd/^that  in  India  acts  like  penning  cattle,  storing  brick 
and  timber  injmad  platform  raised  on  a  public  road  adjoining  one's 
house,  will  not  amount  to  adverse  possession.  Framji  v.  Goculdas^ 
followed. 

C  Sanharnn  Nair  for  appellant. 

B,  Kuppusami  Aiyar  for  respondent. 


Ic.M.A. 


Benson,  J. 

Boddam,  J.  \  C.  M.  A.  No.  72  of  1904. 

1904,  November  1. 


Attachvient  in  execution  of  a  decree — Decree  modified  on  appeaU^ 
Effect  of  attachment. 

The  plaintiff  brought  a  suit  for  partition  and  obtained  a  dea*e6 
against  1st  defendant  and  his  sons  defendants  2  to  5.  In  execution 
of  a  p  rtion  of  the  decree  which  related  to  the  award  of  money, 
the  properties  of  defendants  1  to  5  were  attached.     Meanwhile  the 
defendants    appealed  to  the  High  Court  against  the  decree ;  and 
on  the  appeal,  the  High  Court  '^  in  total  reversal'^  of  the  decree  of 
the  lower  court  passed  another  decree  in  favour  of  the  plaintiff, 
that  too   for  money,  the  amount  having   been  arrived    at  by  a 
process  of  calculation  different  from  the  one  adopted  by  the  lower 
court.  And  held  at  the  same  time  the  1st  defendant's  share  alone 
was  liable  for  the  amount.     On  the  very  day  the  decree  of  the  High 
Court  was  passed  the  Ist  defendant  died.     The  plaintiff  sought  to 
execute  the  High  Court's  decree  treating  the  attachment  obtained 
in  execution  of  the  lower  court's  decree  as  subsisting. 

The  Sub-Judge  held  that  the  prior  attachment  was  subsisting 
and  that  the  plaintiff  could  proceed  by  sale  of  the  attached 
property.  Hence  this  appeal  wherein  it  was  contended  that  the 
prior  attachment  had  died  out  and  that  the  first  defendant,  the 
father,  being  dead  and  his  share  having  gone  to  his  sons  by  survi- 
vorship, plaintiffs'  only  remedy  was  by  a  separate  suit. 


L    I.  L.R.,  16B. 
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Seld  that  the  decree  ot  the  Sub-Judge  was  in  eEEect  only 
modified  by  the  High  Court,  both  being  for  money  even  though 
the  amounts  were  arrived  at  by  different  process  of  calculation 
and  that  the  attachment  in  execution  of  the  lower  court^s  decree 
was  subsisting  in  so  Uvr  as  the  father's  share  was  concerned. 
Lain  Jagat  Narain  v.  Tulsi  Ram^  distinguished. 

V,   Kriahjiastcami  Aiyar    and    K.    Srinivasa   Aiyangar   for 
appellant. 

T.  Rangachariar  and  1\  Nateaa  Aiyar  for  respondent. 


j. 


Benson  J  J. 

Bodflam,  J.  ^  G.  M.  S.  A.  No.  96  of  1904. 

1904,  November  1. 


S.  258,  C.  P.  C. — Mortgage  decree — Transfer  of  Property  Act,  S.  90. 
The  decree-holder  applied  for  further  order  under  S.  90, 
Transfer  of  Property  Act,  after  selling  the  mortgaged  property. 
The  plea  of  payment  out  of  Court  was  pleaded  by  the  judgment- 
debtor  and  was  allowed  by  the  courts  below  on  the  ground  that 
the  court  acting  under  S.  90,  Transfer  of  Property  Act,  was  not 
an  executing  court  and  that  S.  258,  0.  P.  C  was  not  applicable  to 
mortgage  decree,  not  being  b  decree  for  money. 

Held,  following  the  PuU  Bench  case  in  Mallikarjunadu  v. 
LingamuHi^  that  the  proceedings  under  S.  90,  Transfer  of  Property 
Act>  are  proceedings  in  execution  and  that  S.  258,  C.  P.  C,  governs 
execution  of  mortgage-decrees,  being  decrees  under  which  money 
is  payable*    Mallikarjuna  v.  Narasimha?  overruled. 

A,  8.  Balasubrahmania  Aiyar  for  appellant  (decree-holder). 


Sulrahmania  Aiyar,  J. 

Davies,  J,  ^-A.  No.  72  o/1902. 

1904,  November  9. 


I 


C  P.  C,  S.  244 — Execution  of  decree — Subsequent  dispossession'^ 
Fresh  cause  of  action. 

Payyath  Nanu  Menon  instituted  0.  S.  No.  39  of  1892,  (Sub- 
Court,  Calicut)  to  have  it  declared  that  defendants  were  not 
validly  adopted  into  the  plaintiff's  Tarwad,  and  to  recover  posses- 

1.    1  B.  L.  B.  A.  C.  J.  71.        2.    I.  L.  B.,  25  M.  344.        S,    I.  L.  B.,  24  M.  412. 
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sion  of  the  properties  in  defendant's  possession,  on  the  ground  that 
plaintiff  was  the  sole  surviving  member  of  the  Tarwad.  The  Sab- 
Court  gave  Nanu  Menon  decree  for  possession  as  karnavan  of  the 
Tarwad,  holding  that  defendant's  adoption  into  the  plaintiff's 
l^arwad  was  valid.  Nanu  Menon  executed  the  Sub-Court's  decree 
and  obtained  possession  through  Court.  Nanu  Menon  preferred 
an  appeal  to  the  High  Court  and  the  High  Court  held  that  the 
defendant's  adoption  was  invalid,  and  confirmed  the  Sub-Court's 
decree  in  other  respects.  The  Privy  Council  confirmed  the  High 
Court's  decree-  Nanu  Menon  having  died  pending  the  appeal  to 
the  High  Court,  the  defendants  obtained  possession  of  the  proper- 
ties after  Nanu  Menon's  death.  The  present  suit  was  filed  by  the 
executor  under  Nanu  Menon's  will  for  possession  of  the  properties. 
The  defendants  pleaded  that  the  plaintiff's  remedy  was  to  obtain 
possession  by  executing  the  decree  of  the  Privy  Council,  and  the 
present  suit  was  barred  by  section  244,  C.  P.  C.  The  Sub-Court 
decreed  the  plaintiff's  suit. 

Held :  dismissing  the  defendant's  appeal,  that  the  suit  wati  not 
barred  by  section  244,  C.  P.  C-  The  testator  having  executed  the 
former  decree  of  Sub-CoUrt  and  having  been  put  into  possession  in 
execution,  the  defendants  having  obtained  possession  afterwards 
gave  the  executor  afresh  cause  of  action  for  which  a  fresh  suit  lay. 

F.  Kriahnaswami  Aiyar  and  A.  NUahanta  Aiyar  for  appellant. 

V*  Bhashyam  Aiyangar,  P-  B.  Sundara  Aiyar  and  C  F.  Ananta 
Krishna  Aiyar,  Vakils  for  respondent. 


Benson y  J. 
Boddam,  3.  f-  C.  B.  P.  No.  322  of  1903. 


,J.  •) 

1,3.  \C.B. 

iber  26.        J 


1903,  November 

(7.  P.  C,  S.  561 — Memo,  of  objection^  between  co-respondents. 

One  respondent  can  file  a  memorandum  of  objections  against 
another  respondent.  S.  A,  No.  1657  of  1898  followed. 

F.  Byru  Nambiyar  for  appellant. 

T.  Bichmond  for  respondent. 
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Chief  Justice,  '\ 

8uhraKj::t  Aiyar,  J.    [^' ^-  ^-  l^^O  of  1902. 
1904,  November  28,       J 


Jurisdiction  of  Appellate  Court — Suit  by  vendue  for  possession  and 
in  the.  alternative  for  return  of  purchase  money — Decree  for 
return  of  purchase  money  against  vendor — Appeal  by  vendor 
impleading  vendee  and  person  in  possessioiv-^^Beversal  of  decree 
and  decree  for  possession  as  against  person  in  possession. 

Suit  by  vendee  for  possession  of  the  property  purchased  in 
the  possession  of  defendants  1  and  2  or  in  the  alternative  for  return 
of  price  paid  as  against  the  vendor  (the  3rd  defendant).  The 
District  Munsif  found  that  the  vendor's  title  was  barred  by  limita- 
tion and  gave  plaintiff  a  decree  for  return  of  the  price  paid.  On 
appeal  by  the  vendor,  the  Sub-judge  found  the  title  of  the  vendor 
to  be  subsisting,  reversed  the  decree  as  against  the  vendor  and 
'^as  a  necessary  result  of  his  finding  on  title''  gave  plaintiff  a 
decree  for  possession  as  against  defendants  1  and  2  though  the 
plaintiff  did  not  put  in  a  memo  of  objections  for  that  relief.  On 
second  appeal. 

Held,  that  the  Sub- Judge  had  no  jurisdiction  to  pass  a  decree 
for  possession  in  favor  of  plaintiff  as  against  the  respondents 
(defendants  1  and  2j  in  the  absence  of  an  appeal  or  memo  of 
objections  by  plaintiff. 

M.  U,  Bamakrishna  Aiyar  for  appellant. 

A,  8.  Balasubrahmanya  Aiyar  for  1st  respondent,  plaintiff. 

V.  Krishnaswami  Aiyar  for  2nd  respondent,  vendor. 


}• 


Boddam,  J. 

'*Cr.  R.  C\  No.  368  of  1904. 
1904,  December  1. 


I,  P.  C,  8.  193 — Perjury,  conviction  for—^Deposition  iwt  taken  in 
accordance  with  law'^r.  P.  C,  8^  182. 

A  deposition  made  in  a  civil  case  not  taken  in  accordance  with 
law  is  not  admissible  in  evidence  in  a  prosecution  for  giving  false 
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evidence  contained  in  the  said  deposition.     A   conviction  based 
on  sacli  false  evidence  cannot  stand. 

In  this  case,  the  deposition  was  not  read  out  to  the  witness 
in  the  presence  of  the  court  and  the  parties  or  their  pleaders  as 
required  by  S.  182,  Cr.  P.  C. 

Held,  that  neither  the  deposition  nor  any  secondary  evidence 
of  what  the  accused  deposed  was  admissible  in  evidence* 

F.  Krishnaswami  Aiyar  and  8.  Srinivasa  Aiyar  for  accused. 
The  Public  Prosecutor  {E.  B.  Powell)  for  the  Crown. 


Subrahmania  Aiyar,  J. 

Boddam,  J.  ^  A.  No.  UO  of  1901. 

1904,  March  1. 


! 


C.  p.  C,  S.  361 — Suit  hy  reversioner  for  declaration — Suit  dig- 
mixsed — Decree  for  costs  against  reversioner^-^Appeal  6y 
reversioner — Death  of  reversioner  pending  appeal — Right  to 
continue  appeal  by  plaintiff's  son  the  then  next  reversioner. 

A  reversioner  sued  to  have  it  declared  that  certain  aliena- 
tions made  by  the  widow  were  not  binding  upon  him.  The 
Subordinate  Judge  dismissed  the  suit  with  costs.  Pending  appeal 
by  the  reversioner,  he  died,  and  his  son  sought  to  proceed  with  the 
appeal,  claiming  to  be  the  then  next  reversioner. 

Held,  that  the  son  could  not  claim  to  continue  the  appeal  as  the 
suit  by  his  father  had  abated  by  reason  of  his  death. 

P,B.  Sundara  Aiyar  sJid  K.  Bamachandra  Aiyar  ior  appellant. 

F.  Krishnaswami  Aiyar  and  8.  Srinivasa  Aiyar  for  respon* 
dents. 
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Chief  Justice^  ^ 

Subrahmania  Aiyar,  J.      >C.  if.  8.  A.  No,  31  of  1934. 
1904,  December  20.        J 

JppeoZ — Execution  Proceedings — Res  judicata — Rate  of  interest   to 

be  allowed  in  restitution. 

The  plaintiff  obtained  a  decree  for  money  against  tjie  defend- 
ant and  pending  appeal  by  the  latter  executed  the  decree  and  re- 
alisedthe  money, On  appeal  the  decree  was  reversed  and  the  plaintiffs 
suit  was  dismissed  with  costs.  Thereupon  the  defendant  applied 
for  restitution  of  the  amount  realised  by  the  plaintiffs  together  with 
interest  at  12  p.  c.  per  annum.  Notice  was  issued  to  the  plaintiffs 
calling  on  them  to  show  cause  why  execution  of  the  decree  applied 
for  by  the  defendant  should  not  be  granted.  The  plaintiffs  did 
appear  and  the  court  ordered  tvarrant  to  issue.  The  defendant  not 
having  paid  batta  no  warrant  was  issued  and  his  application  for 
execution  was  stuck  off.  The  defendant  again  applied  for  restitu- 
tion claiming  interest  at  12  p.  c.  Notice  was  given  to  plaintiffs  and 
the  plaintiffs  appeared  and  contended  that  interest  at  6  p.  c.  alone 
ought  tp  be  granted.  The  court  held  that  the  plaintiffs  were  bound 
by  the  previous  order  and  ordered  them  to  pay  interest  at  12  p.  c. 
The  plaintiffs  asked  for  ten  days^  time  to  pay  and  the  court 
adjourned  the  application  for  execution  accordingly.  The  plaintiffs 
appealed  on  the  ground  that  interest  at  6  p.  c.  alone  ought  to 
have  been  awarded  and  that  the  matter  was  not  res  judicata.  The 
District  Judge  allowed  the  contention  of  the  plaintiffs  and  reduced 
the  rate  of  interest  to  6  p.  c.  The  defendant  preferred  the  second 
appeal,  on  the  grounds  that  no  appeal  lay  to  the  District  Court 
and  that  the  matter  regarding  the  rate  of  interest  was  res  judicata. 

Held,  that  an  appeal  lay  to  the  District  Court  from  the  deci- 
sion settling  the  rate  of  interest  under  Bs.  2,  244  and  540,  C.  P,  C. 

2.  that  the  matter  regarding  the  rate  of  interest  was  not 
res'judicata  as  the  notice  given  to  the  plaintiffs  on  the  occasion  did 
not  give  any  intimation  that  restitution  was  applied  for  with  inter- 
est at  12  per  cent,  and 

3.  that  award  of  6  p.  c.  was  proper. 

Sheik  Budan  v.  Ramachandra^  and  CM.  S,  A.  25  of  1903 
followed. 

T.  R.  Ramachandra  Aiyar  for  appellant. 
Jf.  R.  Sankara  Aiyar  for  respondents. 
'  1.    I,  L.  B.,  11 B.  637. 
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Chief  Justice. 
Davies,  J.  J.C.  JIf.  8.  A.  No.  68  of  1904. 


!■ 


1905,  January  1. 
LiiMtalion  Act,  S.  12. — **  Time  Requisite  for  obtaining  a  copy.** 

The  90  days  time  allowed  for  filing  appeal  expired  on  28th 
April  1904.  The  Distiict  Court  closed  for  the  Sammer  vacation 
on  the  18th  April  1904  Application  for  copies  of  judgment  and 
order  was  put  in  on  2Uth  June  1904,  the  date  on  which  the  District 
Court  re-opene<l  after  the  vacation.  Copies  were  supplied  on  22nd 
June  19<.^4  and  this  appeal  was  filed  on  the  re-opening  day  of 
the  High  Court  i.e.,  on  11th  July  1904.  Held,  that  the  time 
between  18th  and  28th  April  1904  is  not  time  requisite  for  obtain- 
ing copy  of  judgment  within  the  meaning  of  S.  12  of  the  Limita- 
tion Act. 

Tukaram   ▼.    Pandurang^    and    Pandharinath   v.    Shanlcar* 

distinguished. 

T.  Pattabhiramaiyar  for  appellant. 
C.  Venkatasulharamiya  for  respondent. 


|c.  fi.P, 


Chief  Justice. 

~  No.  160  of  1904. 
1905,  J  ar» wary  18- 


Av^itioji  PurchasB'^DefauU  to  produce  two  copies  of  sale  certifi- 
cate — Forfeiture  to  Govemmeni^^ Refusal  to  confirm  sale. 
An  auction-purchaser  after  duly  paying  the  purchase  money 
failed  to  produce  in  time  two  copies  of  sale  certificates  under 
condition  No.  9  of  the  conditions  of  sale  in  the  Proclamation  of 
salo  whereupon  the  District  Munsif  declared  the  amount  forfeited 
to  Government  under  condition  No.  10  and  ordered  a  resale. 

Held,  that  condition  No.  9  is  no  condition  within  the  meaning 
of  the  word  in  condition  No.  10,  that  if  it  was  a  condition  within 
condition  No.  10  the  rule  was  ultra  vires  as  opposed  to  S.  S12, 
C.  P.  C.  and  the  conditions  9  and  10  have  now  in  fact  been  deleted 
and  that  the  order  forfeiting  the  money  and  refusing  to  confirm 
the  sale  should  be  set  aside. 

T.  R.  Venhatarama  Bastri  for  P.  8.  Sivaswami  Aiyar  for 
petitioner. 

!•    LL.B.,26B.6M.  2.    I.  L.  B.»  86  B.  686. 
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Daviefff  J. 

Benson,  J.  ^A.  S.  No.  107  of  1902. 

1905,  January  18. 


Hindu  law — Adoption — Co-tjoives — Dight  of  elder  widow  to  adopt — 

Consent  of  junior  widow. 

The  senior  of  two  widows  can  make  an  adoption  with  the 
assent*  of  sapindas  without  consulting  the  wishes  of  the  junior 
widow  in  the  matter.  The  adopted  son  will  also  devest  the  estate  of 
the  junior  widow. 

T.  R.  Bamachandraiyar  for  appellant. 

P'  8.  Sivasttami  Aiyar  and  8.  Kasturirangaiyangar  for  res- 
pondent.   

Buhrahmania  Aiyar,  J. 


BoddamrS.  \A.  8.  No.  122,  123,  127,  o/1901. 

J  905,  January  18.  J 
Hindu  Laij — Joint  family — Possef^sion  hy  some  members. — Exclu- 
sion— Mesne  profits^Liability-'C.  P.  C.  66  i. 
Where  in  a  joint  Hindu  family  a  mamber  is  ex<  ludcd  from  en- 
joyment and  the  rest  are  in  possession  of  various  portions  of  family 
property,  the  excluded  member  canni^t  cLim  mesne  profits  to  which 
he  may  be  entitled  jointly  and  severaVy  from  all  the  mpmbers  in 
possession.  The  members  in  possession  are  liable  only  st  verally 
and  to  the  extent  to  which  they  are,  if  at  all,  in  possession  in  excess 
of  their  share. 

(Memoranda  of  objections  between  co-respondents  were  heard 
and  decided  in  this  case,  as,  their  Lordships  remarked,  it  was  now 

well  established  that  they  lie  between  co-respondents.     See  Notes 
p.  34:— Ed). 


Ia.No. 


8ubrahmania  Aiyar,  J. 

Davies,  J.  [A.  No.  237  of  1 901. 

1905,  January  19. 

Act  XX  oj  1863,  8.  18-— 8uit  for  removal  of  trustee — Trustee^s 

death  pending  suit — Costtt  to  come  out  of  trust  estate. 

When  a  tioistee  is  guilty  of  a  breach  of  trust  and  a  suit  a  is 
brought  to  remove  him,  and  he  dies  pending  the  suit,  the  court  can 
order  that  the  costs  of  the  plaintiff  should  come  out  of  the  temple 
funds-    S.  IS  of  Act  XX  of  1863  is  only  an  enabling  section* 

8ir  F.  Bhashyam  Aiyangar  for  appellant. 

£•  A.  Oovinda  Raghavaiyar  for  respondent. 
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Suhrahmania  Aiyar,  J, 

Daviesy  J.  [^  A.  No.  236  of  1901, 

1905,  January  19. 


!■ 


ReUgioua  Endowment'^Hereditory  triists — Jurisdictio^i  of  courts  to 
frame  a  scheme  and  to  appoint  additional  trustee. 

Courts  in  India  can  appoint  additional  trustees,  even  though 
such  appointment  involved  a  departure  from  the  arrangement 
contemplated  in  the  constitution  of  the  trust.  The  word  "under 
the  trust"  in  S.  539  do  not  mean  only  in  conformity  with  the 
original  constitution  of  the  trust  or  with  the  rules  now  in  force 
with  respect  to  it.  There  is  nothing  to  prevent  a  court  from 
framing  a  scheme  inter  alia  for  the  appointment  of  an  additional 
trustee  or  the  creation  of  a  controlling  body  such  Us  that  sanctioned 
in  Chintaman  v.  Dhondo^  and  Annaji  v.  Narayan^. 

Sir  V'  Bhashyam  Aiyangar  for  appellant. 

L.  A.  Govindaraghava  Aiyar  for  respondent. 


!■ 


Davies,  J. 

Benson,  J.  ^A,  S.  No.  174  of  1902. 

1905,  January  19. 


Equitable  suh-mortgaget-^Mortgage — Deposit   of  mortgage  deedr^ 
Mofussil  property — Account — Limitation — Deed  of  agency. 

A  mortgagee  may  create  a  sub-mortgage  by  deposit  of  title 
deeds,  namely,  his  own  mortgage  deed  with  or  withont  such  of  the 
title  deeds  of  the  mortgagor  as  may  be  in  the  possession  of  the 
mortgagee. 

Under  S.  59  of  the  Transfer  of  Property  Act  an  equitable 
mortgage  may  be  created  by  a  contract  at  Madras  even  though 
the  properties  covered  by  the  mortgage  are  outside  Madras. 

A  registered  deed  of  agency  provided  that  the  agency  should 
continue  for  3  years  that  after  the  expiration  of  the  period  ac- 
counts should  be  taken  and  that  i£  any  moneys  were  found  due  to 
the  agent,  the  principal  should  pay  the  same  both  personally  and 
on  the  security  of  certain  properties.     Within  6  years  but  more 

1.^   I.  L.  B.,  15  B.  612.  2.    I,  L.  R.,  21  B.  666. 
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thaa  3  years  from  the  termination  of  he  agency^  the  agent  brought 
this  snit  to  take  accounts  and  to  recover  the  amount  that  might 
be  found  due  from  the  defendants  both  personally  and  on  the 
security  of  the  mortgaged  properties. 

Heldy  that  the  suit  was  barred  under  Art.  85  of  the  Limita- 
tion Act,  that  the  suit  was  not  governed  by  Art.  116  and  that  as  no 
amount  could  be  found  due  (the  suit  being  barred  under  Art.  85) 
no  decree  for  sale  could  be  passed. 

P.  S,  Sivaswami  Aiyar  for  appellant. 

T.  V.  Seahagiri  Aiyar  for  respondent. 


Full  Bench.  ^ 

White,  C.  J.  I 

Subrahmania  Aiyar,  J.       | 

Davies,  J.  ^  Cr.  B.  C.  No.  463  of  1904. 

Benson.  J, 
Boddam,  J. 
1905,  Janvxtry  23. 

Indian  Penal  Code,  88.468,46^ — '^Dishonestly  and  fraudulently"^ — 
"  Claim  or  title'' — Presenting  a  spurious  certificate  of  good 
character  in  accordance  with  bye-law  131  of  the  Madras  Univer- 
sity. 

In  accordance  with  Bye-law  131  of  the  Madras  University, 
the  petitioner  forwarded  a  spurious  certificate  that  he  is  of  good  cha- 
racter and  had  completed  his  twentieth  year  with  the  view  of  being 
exempted  from  producing  the  attendance  certificate  otherwise 
required  by  bye-law  1 29.  It  was  admitted  that  the  petitioner  fabri- 
cated the  signature  of  one  Dr.  WolfEe,  that  he  forwarded  the  ceitifi- 
cate  to  the  Registrar  and  that  he  did  so  for  the  purpose  of  being 
admitted  to  the  examination. 

Held,  by  the  majority  (Subrahmania  Aiy  ar  and  Davies,  J  J. 
dissenting)  that  the  act  constituted  the  ofEence  of  forgery  within 
the  meaning  of  S.  463, 1.  P.  C 

Per  Subrahmania  Aiyar,  J  : — 

The  spurious  document  in  question  was  not  made  fraudulently 
within  the  meaning  of  Ss.  468,  464^  I.  P.  C. 
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Per  Daviea,  J  : — ^The  act  did  not  fall  within  the  definition  of 
forgery  within  the  meaning  of  S.  463  I.  P.  C. 

2 .  Bangachariar  for  petitioner. 

The  Crown  Prosecutor  {John  Adam)  for  the  Crown. 


r,J.     Is. 
J.  ) 


Chief  Justice. 
Subrahmania  Aiyar,  J.      ^S,  A.  No.  1600  of  1902. 
1905,  January  26. 


Limitation — Sale  for  arrears  of  rent — Act  VIII  of  1865 — Plaintiff 
not  party  to  the  sale  ^Suit  for  declaration. 

A  tenant  sold  his  holding  to  the  plaintiff  in  this  ease  in  1895. 
In  1900,  the  holding  was  sold  under  S.  38,  Act  VIII  of  1865, 
for  arrears  of  rent  after  notice  to  the  vendor  of  the  plaintiff- 
Plaintiff  brought  this  suit  for  a  declaration  that  the  sale  was  not 
binding  on  him.  The  suit  was  brought  after  the  expiry  of  one 
year  from  the  date  of  sale  in  1900 : — Held,  that  as  the  plaintiff  had 
purchased  the  tenant's  rights  in  1895,  no  interest  in  the  lands 
remained  in  him  to  pass  under  the  sale  in  1900.  Held  further 
that  as  the  plaintiff  was  not  a  party  to  the  proceedings  resulting 
in  the  sale  for  arrears  of  rent,  he  was  not  bound  to  set  aside 
the  sale  within  one  year,  and  that  the  ordinary  period  of  limitation 
prescribed  for  a  declaration  applied  to  the  case. 

T.  V.  Seshagiri  Aiyar  for  appellant. 

-K".  N.  Aiya  for  first  respondent. 
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